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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

VERNA AUSTIN, )
Plaintiff, )
) No. 1:13-cv-443
-V- )
) HONORABLE PAUL L. MALONEY
LAWRENCEL. SIMMONS, )
Defendant. )

)

ORDER OF REMAND

In April 2013, Defendant Lawrence Simmons removed this action from the 9th Judicial
Circuit Court, Kalamazoo County, Michigan. Uprview of the notice of removal, this Court
issued an order for Simmons to show caubg the action should not be remanded for lack of
jurisdiction. (ECF No. 18.) Simmons filed hispense. (ECF No. 19.) For the reasons provided
below, the Court finds a lack of federal subject-matter jurisdiction and remands the action.

l.

Verna Austin initiated this paternity action April 19, 1990, more than twenty-three years
ago. Austin filed the complaint using ardo pre-approved by the Michigan State Court
Administrative Office. In the complaint, Austin alleged she and Simmons conceived a child in
February 1997, and she gave birth in November 1997. Austin requested the court determine
paternity, custody, and enter an order for suppéttthe time, Simmons was living in St. Louis,
Missouri. He was served with the summamsl complaint by certified mail on April 30, 1990.
Because Simmons failed to respond to the complaint, a default judgment was ultimately entered
against him. The court issued an OrdéfFiliation on August 13, 1990. The court declared
Simmons had a duty to provide support for the ahiitll the child turned eighteen years of age, or

until further order of the court.
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In either 2011 or 2012, Simmons, who was in arrears for his child support, challenged the
Order of Filiation in the state court. (EQ¥®. 19-2 Trans. Hrg March 26, 2012 PgID 113-120.)
Simmons argued that, in 1990, the court lackeddiction because the state failed to perform a
DNA test to determine paternity within 90 daysha filing of the complaint. Simmons argued that
such atestis required in thed® of Federal Regulations. Simmds not filed with this Court the
outcome of his motion in state court.

.

“As courts of limited jurisdiction, federal cdgmay exercise only those powers authorized
by the Constitution and statuteFisher v. Peters249 F.3d 433, 444 (6th Cir. 2001). “Unlike state
trial courts, [federal courts] do not have generasgligtion to review questions of federal and state
law, but only the authority to decide cases thaiConstitution and Congress have empowered them
to resolve.”Ohio ex. rel. Skaggs v. Brunnér9 F.3d 486, 474 (6th Cir. 2008). Federal courts have
an obligation to examine whether they haubject-matter jurisdiction over an acti@ee Ruhrgas
AG v. Marathon Oil Cq9.526 U.S. 574, 583 (1999) (“Article Il gerally requires a federal court
to satisfy itself of its jurisdiction over the subjecatter before it considers the merits of a case.”).
When an action is removed from state courtdefal court must consider whether it has subject-
matter jurisdiction.See Probus v. Charter Commc’ns, L1234 F.App’x 404, 406 (6th Cir. 2007)
(“Therefore, despite Probus’s failure to mdeeemand, the district court should hawa sponte
addressed the issue of subject matter jurisdiction.” (cZimgy v. United States Bulk Transp., Inc.
462 F.3d 536, 539-41 (6th Cir. 2006))). If a district court determines, at any time before the entry
of final judgment, that it lacks subject-mattenigdiction over a removed action, the action must be

remanded. 28 U.S.C. § 1447(s%e Wisconsin Dep’t of Corr. v. Schad&ft4 U.S. 381, 389 (1998)



(“No court can ignore the defect [in it's jurisdictiomqther a court, noticing the defect, must raise
the matter on its own”).

The party removing an action to federal cdwas the burden of establishing that the district

court has jurisdiction.Long v. Bando Mfg. of America, InQ01 F.3d 754, 757 (6th Cir. 2000);
Conrad v. Robinsgn871 F.2d 612, 614 (6th Cir. 1989) (holding defendant has the burden of
establishing that removal was proper). Removal statutes are narrowly construed because federal
courts are courts of limited jurisdiction and becaeseoval of a case raises significant federalism
concerns.Shamrock Oil & Gas Corp. v. Sheedd3 U.S. 100, 109 (194Balkow v CSX Transp.,
Inc., 431 F.3d 543, 555 (6th Cir. 2005). The Sixth @ir€ourt of Appeals follows a policy that
“all doubts as to the propriety of removal are resolved in favor of remdagddda (Europe), Ltd.
v. Int'l| Mktg. Strategies, Inc401 F.3d 701, 704 (6th Cir. 2005) (quoti@gyne v. American
Tobacco Co.183 F.3d 488, 493 (6th Cir. 1999)).

Removal of civil actions is authorizég 28 U.S.C. § 1441, and 28 U.S.C. 8§ 1446 contains
several procedural requirements for removalnésally, a defendant may remove a civil lawsuit if
the federal court would have original jurisdiction over the lawsuit. 28 U.S.C. § 1441(a). Atthetime
the lawsuit was served, Simmons and Austin residdiferent states. However, the complaint did
not request the required amountin controversy, tiatgkederal diversity jusadiction. Evenifthere
was diversity jurisdiction, the United StatagpgBme Court has long affirmed a domestic-relations
exception to federal jurisdiction in diversity actioree Ankenbrandt v. Richard®4 U.S. 689,

703 (1992) (“We conclude, therefore, thatdlbenestic relations exception, as articulateBlarber,
divests the federal courts of power to issue divorce, alimony, and child custody decrees.”).

For this Court to have original jurisdictiotine complaint must raise a claim under federal



law. See28 U.S.C. § 1331; 28 U.S.C. § 1441(c)(1)(A). Nothing in the complaint suggests that
Austin’s paternity claim arises under federal I&8ee Aetna Health, Inc. v. Davia42 U.S. 200,

207 (2004) (holding that a defendant may removecéion only when the complaint establishes that

the case arises under federal law). More than one hundred years ago, the United States Supreme
Court held “[tlhe whole subjedf the domestic relations of huend and wife, parent and child,
belongs to the laws of the states, andtadhe laws of the United StatesEX parte Burrus136

U.S. 586, 593-94 (1890).

Simmons contends that this Court has fablguestion subject-matter jurisdiction because
Austin’s paternity claim necessarily implicates TINeD of the Social Security Act, 42 U.S.C. 88
651, et seq. Simmons insists that Austin could have filed her paternity action in federal court.

Simmons is incorrect. Initially, federal couds not have subject-matter jurisdiction over
paternity suits.See Lommen v. Mcintyr&25 F.App’x 655, 658 (6th Cir. 2005) (“In any event,
Lommen is essentially seiek a federal declaration that he is Joshua’s father, and matters of
paternity are for the state courts.”) (citiRgestone v. Cleveland Trust C®54 F.2d 1212, 1215
(6th Cir. 1981) (“Even when brought under the guise of a federal question action, a suit whose
substance is domestic relations generally will not be entertained in federal codsrt)3pn v.

Henry, 432 F.App’x 304, 304-05 (5th Cir. 2011) (periam) (dismissing, for lack of jurisdiction,

a complaint filed by the mother seeking a pateraitijadication, the establishment of child support,
and custody rights). Additionally, Simmons’ rele@non Title IV-D to ewblish subject-matter
jurisdiction fails. Title IV-D establishes requirements for child support and paternity determinations
that states must meet in ordehtve access to certain federal funfise Blessing v. Freestqia20

U.S. 329, 333-34 (1997). Title IV-D does not, howeygve individuals a federal right to force



state agencies to comphyth the requirementsld. at 333. The provisions do not give rise to any
federal right that an individual may sue to enforce.
But the requirement that a State operate its child support program in

“substantial compliance” with Title IV-D was not intended to benefit individual

children and custodial parents, and therefore it does not constitute a federal right.

Far from creating aimmdividual entittement to services, the standard is simply a

yardstick for the Secretary to measuresygtemwid@erformance of a State’s Title

IV-D program.
Id. at 343 (italics in original).

Despite the broad language, the Supreme Court left open the possibility that Title IV-D might
contain provisions giving rise to some individually enforceable righee Blessing20 U.S. at
345, 346. The statutory and regolgtprovisions cited by Simmonispwever, do not give rise to
an individual right. In a footnote, Simmons first posto 42 U.S.C. § 666(a)(5)(A) and (B).
Section 666(a)(5) generally requires states to establish procedures for establishing paternity.
Subsection (a)(5)(B) authorizes procedures for ietesting in contested cases. Simmons also
points to 45 C.F.R. 8§ 303.5, the regulation forldgthing paternity. Section 303.5(d)(1) requires
the IV-D agency to require parties to submit toefec tests “[u]pon the request of any party in a
contested paternity case[.] 45 C.F.R. 8 303.5(d){fh& next subsection filees “contested paternity
case” as “an action in which the issue of patgmmay be raised under State law and one party
denies paternity.”Id. 8 303.5(d)(2). Because Simmongddd to respond to the summons and

complaint, he did not deny paternity and the underlying lawsuit never became a “contested paternity

action,” as defined by the regulation.

'As was already explained, for the action to be removable, the right would have to be
conferred on Austin, not Simmons, as Austin filed the complaint. Simmons’ attempts to
demonstrate that he might have an individual right under some federal statute or regulation are,
therefore, irrelevant to whether Austin could have filed the complaint in federal court.
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Simmons’ attempt to remove the action failstiwo other reasons. First, assuming, for the
sake of argument only, that this Court has subject-matter jurisdiction, Simmons fdileelyo
remove the action. Under 28 U.S.C. 8§ 1446(b)(1)fentiant must file notice of removal of a civil
action or proceeding within 30 days after receiphe initial pleading. Simmons received notice
of this lawsuit and notice of the Order of Filiatimore than twenty years before he filed his notice
of removal. Because Simmons did not timely ogmthe action from state court, he waived his
statutory right to remove the action to federal coGge Cantrell v. Great Republic Inc. C873
F.2d 1249, 1256 (9th Cir. 198%icHugh v. Physicians Health & of Greater St. Louis, In©953
F.Supp. 296, (E.D. Mo. 1997) (“A defendant who failstmove within the thirty-day period waives
the right to remove at a later time.”) (citatiomitted). Second, because the state court issued a
judgment in the action, tHeooker-Feldmanoctrine divests this Court of jurisdiction and prevents
this Court from conducting an appellate revieSee Edem v. Spitz&04 F.App’x 95, 97 (2d Cir.
2006) (affirming the dismissal osgate-court defendant’s attempt to remove a paternity proceeding
from state court after the state court issued a final judgment).

CONCLUSION

Simmons has not established that this Court has subject-matter jurisdiction over the more

than twenty-year old paternity action he settkremove. Therefore, this actiorREM ANDED

to the 9th Judicial Circuit Court, Kalamazoo County, Michigbh.S SO ORDERED.

Date: June 19, 2013 [s/ Paul L. Maloney
Paul L. Maloney
Chief United States District Judge




