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UNITED STATES OF AMERICA
UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MARY ANN BAUMBACH,

)
)
Plaintiff, ) Case No. 1:13-cv-851
)
V. ) Honorable Phillip J. Green
)
COMMISSIONER OF )
SOCIAL SECURITY, )
) OPINION
Defendant. )
)

This is a social security action brougimder 42 U.S.C. § 405(g) seeking review of
a final decision of the Commissioner of Sociak8rity denying plaintiff's claims for disability
insurance benefits (DIB). On May 4, 2007, pldfritied her application for DIB benefits, alleging
a May 26, 2006 onset of disability. (A.R. 193-96). Her claim was denied on initial reviaw.
November 14, 2011, she received a hearing befoadmistrative law judge (ALJ), at which she
was represented by counsel. (A.R. 45-86). On December 29, 2011, the ALJ issued her decision
finding that plaintiff was not disabled. (A.R6-26). On June 7, 2013, the Appeals Council denied
review (A.R. 1-3), and the ALJ’s decision became the Commissioner’s final decision.

Plaintiff filed a timely complaint seékg judicial review of the Commissioner’'s
decision denying her claim for DIB benefits. Ruast to 28 U.S.C. § 636(c) and Rule 73 of the

Federal Rules of Civil Procedure, the parties voluntarily consented to have a United States

'On April 22, 2011, the Appeals Council vacatedecision by a different ALJ. (A.R. 126-
27). No discussion of the vacated decision (A.R. 112-19) is necessary.
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magistrate judge conduct all further proceedings in this case, including entry of final judgment.
(docket # 13). Plaintiff asks the court to overturn the Commissioner’s decision on the following
grounds:

1. The ALJ “discredited the Plaintiff's tesony without properly weighing the factors
laid out in SSR 96-7p when she found tR&intiff could walk, stand or sit for a
period each during an 8 hour shift.”

2. “The RFC found by the ALJ did not incluthes functional limitations resulting from
one or more ‘severe impairments.’ tBe hypothetical question relied on by the ALJ
did not include all of the Plaintiff’s limitations as credibly established by the record.
And this is reversible error undepster v. Halter 279 F.3d 348 (6th Cir. 2001),
Webb v. Comm’r of Soc. Sg868 F.3d 629 (6th Cir. 2004), au¢hite v. Comm’r
of Soc. Sec312 Fed. Appx. 779 (6th Cir. 2009).”

3. “Only one out of 1600 administratively noticed occupations at the light level
remained for a person with Ms. BaumbadRFC. This is a substantial reduction of
the light occupational base and therefoguines a finding of disabled as of her 50th
birthday.”

(Statement of Errors, PIf. Brief at 2, docket4). The Commissioner’s decision will be affirmed.

Standard of Review

When reviewing the grant or denial of social security benefits, this court is to
determine whether the Commissioner’s findingssagpgorted by substantial evidence and whether
the Commissioner correctly applied the l&ee Elam ex rel. Golay v. Commissiqiddi8 F.3d 124,
125 (6th Cir. 2003)Buxton v. Halter246 F.3d 762, 772 (6th Cir. 2001). Substantial evidence is
defined as “'such relevant evidence as a reasonable mind might accept as adequate to support a
conclusion.” Heston v. Commissione245 F.3d 528, 534 (6th Cir. 2001) (quotRighardson v.
Perales402 U.S. 389, 401 (19719eeRogers v. Commissionet86 F.3d 234, 241 (6th Cir. 2007).
The scope of the court’s review is limiteBuxton 246 F.3d at 772. The court does not review the

evidencede novoresolve conflicts in evidence, orake credibility determinationsSSee Ulman v.
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Commissioner693 F.3d 709, 713 (6th Cir. 201¥Yalters v. Commissiongt27 F.3d 525, 528 (6th

Cir. 1997). “The findings of thECommissioner] as to any factstipported by substantial evidence
shall be conclusive . ...” 42 U.S.C. § 405&gpeMcClanahan v. Commissionet74 F.3d 830, 833

(6th Cir. 2006). “The findings dhe Commissioner are not subject to reversal merely because there
exists in the record substantial evidence to su@pdifferent conclusion. ... This is so because
there is a ‘zone of choice’ within which @hCommissioner can act without fear of court
interference.” Buxton 246 F.3d at 772-73. “If supported by substantial evidence, the
[Commissioner’s] determination must stand regardless of whether the reviewing court would resolve
the issues of fact idispute differently.”Bogle v. Sullivan998 F.2d 342, 347 (6th Cir. 1993ge
Gayheart v. Commissionef10 F.3d 365, 374 (6th Cir. 2013) (fAviewing court will affirm the
Commissioner’s decision if it is based on substartiaence, even if sutantial evidence would

have supported the opposite conclusion.”). HECommissioner’s decision cannot be overturned

if substantial evidence, or even a prepondezanf the evidence supports the claimant’s position,
so long as substantial evidence also sugptire conclusion reached by the ALJJones v.
Commissioner336 F.3d 469, 477 (6th Cir. 2008geKyle v. Commissiong609 F.3d 847, 854 (6th

Cir. 2010).

Discussion
The ALJ found that plaintiff met the disdity insured requirement of the Social
Security Act from May 26, 2006, through the dat¢éhef ALJ’s decision. (A.R. 18). Plaintiff had
not engaged in substantial gainful activity orafier May 26, 2006. (A.R. 18). Plaintiff had the
following severe impairments: degenerative disc disease of the cervical spine post surgeries and

headaches, degenerative knees, obesity, bilatergliatcieuralgia, and left shoulder rotator cuff

-3-



disruption. (A.R. 19). Plaintifflid not have an impairment combination of impairments which

met or equaled the requirements of the listingngfairments. (A.R. 19). The ALJ found that

plaintiff retained the residual functional cappa¢RFC) for a limited range of light work:
After careful consideration of the entire retol find that the claimant has the residual
functional capacity to perform light work dsfined in 20 CFR 404.1567(b) except she can
lift and carry up to 10 pounds occasionally &ws than 10 pounds frequently. She can sit
and stand/walk for up to 6 hours each in an 8-hour workday. She can occasionally climb
stairs and ramps, but can never climb ropedders or scaffolds. She can occasionally
stoop, kneel, crouch and crawl. She can engage in less than frequent bilateral overhead
reaching, but cannot engage in constant rotatidime neck. She cannot engage in constant
use of foot controls or constant pivotinghe cannot walk on uneven ground. Further, she
should avoid concentrated exposure to vibration, hazards of heights and cold temperature
extremes. Additionally, she is limited to unskilled work that can be learned in 30 days or
less.

(A.R. 19-20). The ALJ found that plaintiff's testimony regarding her subjective functional

limitations was not fully credible. (A.R. 20-24)he ALJ found that plaintiff was unable to perform

any past relevant work. (A.R. 24). Plaintiff sv&7-years old as of her alleged onset of disability

and was classified as a younger individuabtigh April 3, 2009. On and after April 4, 2009,

plaintiff was classified as andlividual closely approaching advanage. (A.R.25). Plaintiff has

at least a high-school education and is able to communicate in English. (A.R. 25). The

transferability of job skills was not material tdigability determination(A.R. 25). The ALJ then

turned to the testimony of a vocational expg®E). In response to a hypothetical question

regarding a person of plaintiff's age, and whigr RFC, education, avdork experience, the VE

testified that there were approximately 2,000 jwbslichigan that the hypothetical person would

be capable of performing. (A.R. 82-85). TheJAbund that this constituted a significant number

of jobs. Using Rules 202.20 and 202.13 of the Med#malational Guidelines as a framework, the

ALJ held that plaintiff was not disabled. (A.R. 25-26).



1

Plaintiff argues that the ALJ “discreditéie Plaintiff's testimony without properly
weighing the factors laid out in SSR 96-7p whee &und that Plaintiff could walk , stand or sit
for a period of six hours each during an 8 hour sh{felf. Brief at 6). Spcifically, she argues that
the ALJ failed to “properly consider” the seven listed factors in connection with plaintiff's testimony
claiming (1) that she had to “nap every day after getting her kids off to school due to pain and
inability to sleep during the night,” (2) that shelltaily headaches, that were sometimes so bad that
they caused her to vomit, and (3) that she expegpain and swelling in her legs from varicose
veins. (PIf. Brief at 6-9).

SSR 96-7p is a social security ruling addressing the process for assessing the
credibility of a claimant’s statements regarding his or her sympto®se Policy Interpretation
Ruling Titles Il and XVI: Evaluation of Symptom®isability Claims: Assessing the Credibility
of an Individual's StatementSSR 96-7p (SSA July 2, 199@gprinted at 1996 WL 374186).
“Social Security Rulings do not have the force afidct of law, ‘but are binding on all components
of the Social Security Administration’ andpresent ‘precedent final opinions and orders and
statements of policy and interpretations’ adopted by the Commission&etguson v.
Commissioner628 F.3d 269, 272 n. 1 (6th Cir. 201Qu¢ting 20 C.F.R. 802.35(b)(1)). The
Sixth Circuit has “refrained from ruling whether Social Security Rulings are binding on the
Commissioner in the same way as Social Sgciregulations, but assume[s] that they are.”
Ferguson 628 F.3d at 272 n. 1. In addition to the objective evidence, the ALJ is to consider the

following factors when assessing the credibility ofeamant’s statements regarding her symptoms:



1. The individual’s daily activities;

2. The location, duration, frequency, and intensity of the individual's pain or other
symptoms;

3. Factors that precipitate and aggravate the symptoms;

4, The type, dosage, effectiveness, and sitlects of any medication the individual

takes or has taken to alleviate pain or other symptoms;

5. Treatment, other than medication, thewidlial receives or has received for relief
of pain or other symptoms;

6. Any measures other than treatment the individual uses or has used to relieve pain or
other symptoms (e.g., lying flat on hisleer back, standing for 15 to 20 minutes
every hour, or sleeping on a board); and

7. Any other factors concerning the individladunctional limitations and restrictions
due to pain or other symptoms.

1996 WL 374186 at * 3. Under SSR 96-7p the ALJ is required to “consider” the seven-listed
factors, but there is no requiremémat the ALJ discuss every factd8ee White v. Commissioner

572 F.3d 272, 287 (6th Cir. 2009ge also Coleman v. Astriéo. 2:09-cv-36, 2010 WL 4094299,

at* 15 (M.D. Tenn. Oct. 18, 2010) (“There is no regment [ ] that the ALJ expressly discuss each
listed factor.”);Roberts v. AstryeNo. 1:09-cv-1518, 2010 WL 2342492, at * 11 (N.D. Ohio June

9, 2010) (“[T]he ALJ need not analyze all sevendestontained in SSR 96-7p to comply with the
regulations.”). SSR 96-7p sets forth a list aftbrs for the ALJ to consider in addressing the
claimant’s credibility. See White v. Commissiones72 F.3d at 287see also Reynolds v.
Commissionerd24 F. App’'x 411, 417 (6th Cir. 201Barsons v. AstrueNo. 1:09-cv-2695, 2011

WL 887618, at * 6 (N.D. Ohio Feb. 17, 2011) (“The ALJ conducted the appropriate analysis
pursuant to SSR 96-7p, although not articulatedamtanner Plaintiff woulg@refer.”). The ALJ’s

discussion of plaintiff's credibility began with tihelevant regulations and social security rulings,



including SSR 96-7p. (A.R. 24). The ALJ's refezetio SSR 96-7p indicates that she “considered”
all the ruling’s factors Brown v. CommissiongNo. 1:10-cv-705, 2012 WL 951556, at * 5 (W.D.
Mich. Feb 27, 2012).

Credibility determinations concerning a claimant’s subjective complaints are
peculiarly within the province of the ALBeeGooch v. Secretary of Health & Human Ser883
F.2d 589, 592 (6th Cir. 1987). The court does not make its own credibility determiniems.
Walters v. Commissiongt27 F.3d at 528. The court’s “rewi@f a decision of the Commissioner
of Social Security, made through an administeataw judge, is extremelgircumscribed . . . .”
Kuhn v. Commissiongt 24 F. App’x 943, 945 (6th Cir. 2005§he Commissioner’s determination
regarding the credibility of a claimant’s subjeetivomplaints is reviewed under the “substantial
evidence” standard. This is a “higlilgferential standard of reviewJiman v. Commissiong893
F.3d 709, 714 (6th Cir. 2012). “Claimants challenging the ALJ’s credibility determination face an
uphill battle.” Daniels v. Commissionefl52 F. App’x 485, 488 (6th Cir. 2005eeRitchie v.
Commissioners540 F. App’x 508, 511 (6th Cir. 2013) (“We have held that an administrative law
judge’s credibility fndings are ‘virtually unchallengeable.™). “Upon review, [the court must]
accord to the ALJ’s determinations of credibiliteggt weight and deference particularly since the
ALJ has the opportunity, which [the court] dgdenot, of observing a witness’s demeanor while
testifying.” Jones 336 F.3d at 476. “The ALJ’s findings tmsa claimant’s credibility are entitled
to deference, because of the ALJ’'s unique opportunity to observe the claimant and judge her
subjective complaints.Buxton v. Halter246 F.3d at 77&ccord White v. Commissioné&72 F.3d
272, 287 (6th Cir. 2009 asey v. Secretary of Health & Human Ser®87 F.2d 1230, 1234 (6th

Cir. 1993).



The Sixth Circuit recognizes that meagiul appellate review requires more than

a blanket assertion by an ALJ thatétclaimant is not believable Rogers v. Commissionet86

F.3d 234, 248 (6th Cir. 2007). TRegersourt observed that Social Security Ruling 96-7p requires

that the ALJ explain her credibility determination and that the explanation “mussiffogently

specific to make clear to the individual and hy aubsequent reviewers the weight the adjudicator

gave to the individual's statements and the reasons for that weRbgérs 486 F.3d at 248.

The ALJ found that plaintiff's testimony regarding the intensity, persistence, and

limiting effects of her impairments was not futlsedible, including her testimony claiming that she

required a nap every day, had daily headachesvérat sometimes so bad that they caused her to

vomit, and experienced pain and swelling in her legs from varicose veins:

The claimant is a 52-year old individual who is alleging disability as the result of a neck
injury resulting in headaches and pain, lefigder pain and knee pai At the hearing, the
claimant alleged that she has a history of neck problems and initially underwent cervical
fusion surgery in 1995. The surgery was gehenasuccessful, she confessed that she went
back to work until 2006, at which time she quit working due to increasing pain in her neck.
She also alleged that she experienced some symptoms in her arms, hands and shoulders
along with frequent headaches. Prior to tisae alleged she was able to work due to
workplace accommodations that allowed her to sit, stand, and move around throughout the
workday.

Thereafter, she underwent a second cervical fusion in January 2007, and admitted that she
initially began to feel better. Followinggery, she wore a nedkace and cervical soft

collar which limited her ability to move her neck. Thereafter, many of her symptoms
allegedly returned and the claimant testifieat he continues to experience spasms in her

neck and has difficulty sleamy. While she tried sleeping pills, they made her dizzy. As

such, she relies on Vicodin and Flexeril and usas &nd daily ice in an attempt to alleviate

her symptoms. Although the claimant initiail@stified that her éadaches and associated
nausea had improved since undergoing surgery in 2007, she later alleged that she
experiences headaches daily. Further, she reported that on occasion, her headaches are so
intense that they cause her to vomit.

At the suggestion of her doctor, the claimant underwent breast reduction surgery in

December 2009 but testified that it did not relibee symptoms. She also testified that she
has knee pain, which makes it difficult for her to walk, especially on uneven surfaces. In
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addition, she alleged that her neck and uppieemity pain would limit her ability to lift and
would prevent her from showing up at work five days a week.

In terms of her activities aaily living, the claimant reported that she generally has no
problems tending to her personal needs (Exhibjt Zhe also admittkthat she cares for

her children, although she alleged that they, along with her husband, frequently assist her
with the household chores. While she tedifieat she was unable to lift items, she did
admit that she does some housework and istatile laundry. The claimant also admitted

that she drives daily and grocery shops withfamily. In addition, the claimant confessed

that she has a garden, but alleged that sheadido much to maintain it this year other than

pick a few items and walk around it.

Turning to the medical evidence, the objective findings in this case fail to provide strong
support for the claimant’'s allegations of disabling symptoms and limitations. More
specifically, the medical findings do not suppoe éxistence of limitations greater than the
above listed residual functional capacity.

* % %

After careful consideration of the evidencind that the claimant’s medically determinable
impairments could reasonably be expected to cause the alleged symptoms; however, the
claimant’'s statements concerning the intigngersistence and limiting effects of those
symptoms are not credible to the extent they are inconsistent with the above residual
functional capacity assessment. In that regard, the objective medical evidence does not
support the claimant’s alleged functional limitations.

For example, the claimant testified that she had symptoms that affect her ability to use her
arms which resulted in the frequent breaking of dishes as she alleged she was unable to feel
what she was grasping. However, the EM@ngsvas negative and the results of the IME
indicated that she was neurologically int@et demonstrated normal grip strength (Exhibits
3F/6; 9F/2). Further, recent medical rstsodo not document related ongoing complaints.
Additionally, while the claimant frequenthgported symptoms related to headaches, the
treatment records do not indicate any of the associated nausea the claimant described at the
hearing and do not document any additional fortnezftment. As for her complaints of leg
swelling and throbbing, the claimant admitted that the surgery helped to relieve her
symptoms and treatment records do not indiaatesubsequent complaints. And while the
claimant alleged that she has fallen for pparent reason while walking, she did not report

any of these episodes to her treating provideinsch suggests that these isolated incidents
were not of major concern. Thus, based @nftitegoing, more weight is afforded to the
objective medical evidence, which cleanypports the aforementioned residual functional
capacity assessment, than the claimant’s allegations concerning disability.

In summary, after careful cadgration of the entire record, while giving reasonable credit
to the claimant’s testimony and findings of treating and examining physicians, | conclude
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that neither the objective evidence of record, nor the claimant’s own statements and activities
supports a conclusion that she is unable to perform any substantial gainful activity.

(A.R. 20-24). Substantial evidence is defined as “such relevant evidence as a reasonable mind might
accept as adequate to support a conclusigeston v. Commissione245 F.3d at 534. The ALJ’s
explanation of her factual finding regarding plaintiff's credibility is entlnan sufficient and is

supported by more than substantial evidence.

2.
Plaintiff's next claim of error is as follows:
The RFC found by the ALJ did not include fli@ctional limitations resulting from one or
more ‘severe impairments.” So the hypothetical question relied on by the ALJ did not
include all of the Plaintiff's limitations as edibly established by the record. And this is
reversible error unddfoster v. Haltey 279 F.3d 348 (6th Cir. 200ebb v. Comm’r of
Soc. Se¢.368 F.3d 629 (6th Cir. 2004), aWwhite v. Comm’r of Soc. Se812 Fed. Appx.
779 (6th Cir. 2009).
(Statement of Errors, I, PIf. Brief at 2, docket #dek alsdreply Brief at 1-2, docket # 16). The
body of plaintiff's brief and reglbrief corresponding to the alleged error contains no discussion or
analysis of th&osteror Webbdecisions. (PIf. Brief at 9-11)sdues raised in a perfunctory manner
are deemed waivedseeClemente v. Vas|®79 F.3d 482, 497 (6th Cir. 2012ge alscCurler v.
Commissioner561 F. App’'x 464, 475 (6th Cir. 2014).
Even assuming that plaintiff did not waive this issue, it is meritless. Plaintiff argues
that the Commissioner’s decision must be oveddrbecause headaches and bilateral occipital

neuralgia were included in the list of her sevienpairments, but the ALJ’'s RFC finding did not

include functional limitations based on those impairments. Plaintiff's argument improperly
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collapses multiple steps of the sequential anafy3ise finding of a seveiepairment at step 2 of
the sequential analysis is a threshold determination. The finding of a single severe impairment is
sufficient to require continuation of the sequential analySee Maziarz v. Secretary of Health &
Human Servs837 F.2d 240, 244 (6th Cir. 1987). The Aburid at step 2 of the sequential analysis
that plaintiff had severe impairmenit$A.R. 19). The Sixth Circuit considers the step two severity
regulation as ade minimishurdle” intended to “screen out totally meritless claimslgjat v.
Commissioner359 F. App’x 574, 576 (6th Cir. 2009) (quotiRggers v. Commissionet86 F.3d
234,243 n.2 (6th Cir. 2007) aRdrris v. Secretary of Health & Human Serv&/3 F.2d 85, 89 (6th
Cir. 1985));see alsdCorley v. CommissioneNo. 98-3785, 1999 WL 970306, at * 1 (6th Cir. Oct.
13, 1999) (“The ALJ did not err in finding that aszeee impairment can exist without finding that
a significant limitation and disability exist.”). “Alaimant’s severe ipairment may or may not

affect his or her functional capacity to do wor®ne does not necessarily establish the other.”

ZAdministrative law judges employ a five-stepquential inquiry to determine whether an
adult claimantis disabled within theeaning of the Social Security AcMVarner v. Commissiongr
375 F.3d 387, 390 (6th Cir. 2004). Under the sequetaysis, “The claimant must first show that
she is not engaged in substantial gainful actiuigxt, the claimant must demonstrate that she has
a ‘severe impairment.’” A finding of ‘disabled’ will meade at the third step if the claimant can then
demonstrate that her impairment meets the durational requirement and ‘meets or equals a listed
impairment.” If the impairment does not meeequal a listed impairment, the fourth step requires
the claimant to prove that she is incapable ofggaring work that she has done in the past. Finally,
if the claimant’s impairment iso severe as to preclude the parfance of past work, then other
factors, including age, education, past wotgexience, and residual functional capacity, must be
considered to determine if other work carpbeformed. The burden shifts to the Commissioner at
this fifth step to establish theadinant’s ability to do other work ¥Vhite v. Commissiongs72 F.3d
272, 282 (6th Cir. 2009).

*The ALJ's failure to find additional severe impairments at step 2 is “legally irrelevant.”
McGlothin v. Commissiong99 F. App’'x 516, 522 (6th Cir. 200%ee Anthony v. Astru266 F.
App'x 451, 457 (6th Cir. 2008).
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Griffeth v. CommissioneR17 F. App’x 425, 429 (6th Cir. 2007) (citation and internal quotation
omitted).

RFC is the most, not the least, a clainart do despite her impairments. 20 C.F.R.
§ 404.1545(a)(1)Griffeth v. CommissioneR17 F. App’x at 429. Thadministrative finding of a
claimant’s RFC is made between steps 3 andtdeo§equential analysis and it is applied at steps
4 and 5.See20 C.F.R. §404.1520(a)(4) (“Before we go frstap three to step four, we assess your
residual functional capacity. We use the resifiattional capacity assessment at both step four
and step five when we evaluateur claim at these steps.”). The ALJ found that plaintiff retained
the RFC for a limited range of light work. (A.F9-20). The ALJ carefully considered the evidence
related to plaintiff's headaches, bilateral @@l neuralgia, and medications. (A.R. 20-24).
Plaintiff has not shown that the restrictions tthet ALJ included in her factual finding regarding
plaintiff's RFC, such as limiting plaintiff to unskilework that could be leaed in 30 days or less,
and that required less than frequent overhead irgaeind did not involveanstant rotation of the
neck, failed to adequately take into account plaintiff's functional limitations stemming from the
aforementioned impairments.

A hypothetical question is not requiredist the claimant’s medical conditions, but
is only required to reflect the claimant’s limitatioebb v. Commission&68 F.3d 629, 633 (6th
Cir. 2004). The ALJ found that plaintiff's testimomgas not fully credible. It is well settled that
a hypothetical question to a VE needinctude unsubstantiated complairfiee Casey v. Secretary
of Health & Human Servs987 F.2d 1230, 1235 (6th Cir. 1998&e also Parks v. Social Security
Admin, 413 F. App’x 856, 865 (6th Cir. 2011) (“Hypotleal questions [ ] eed only incorporate

those limitations which the ALJ has accepted as credib@afyelliv. CommissioneB90 F. App’x
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429, 438 (6th Cir. 2010) (“[I]t is ‘well establisd¢hat an ALJ may pose hypothetical questions to
a vocational expert and is required to incorpoaatly those limitations accepted as credible by the
finder of fact.” ”) (quotingCasey 987 F.2d at 1235). The ALJ’s hypetical question included all

the limitations she found to be credible.

3.

Plaintiff argues that the ALJ should havged Rule 201.12 to direct a finding that
plaintiff was disabled as of Ap4, 2009, her 50th birthday. (PIf. Bf at 14-15; Reply Brief at 2-
5). Plaintiff attempts to support this agier with a highly convoligd argument invoking SSR 83-
10, 83-12, 83-14, and the Nin@Gircuit’s decision inLounsburry v. Barnhart468 F.3d 1111 (9th
Cir. 2006). (PIf. Brief at 11-1RReply Brief at 2-5). The court finds no basis for disturbing the
Commissioner’s decision.

Rule 201.12 of the Medical-Vocational Guidesgdid not apply to plaintiff's claim.
The ALJ found that plaintiff was capable of penfiang a limited range of light work. (A.R. 19-20).
The relevant Rule when plaintiff reachedd® was Rule 202.13. &ALJ used Rule 202.13 as
a framework, and when this rule is used asiméwork, it supports the ALJ’s finding that plaintiff
was not disabled. (A.R. 25).

SSR 83-12 did not apply to plaintiff's claim because she had non-exertional
limitations. (A.R. 19). SSR 83-12 clarified howuse the Medical-Vocational Guidelines “as a
framework for adjudicating claims in which an individbals only exertional limitationgnd no
specific rule applies because the individual'sideial functional capacity (RFC) does not coincide

with any one of the defined exertional ranges of Worlktles Il and XVI. Capability to do Other
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Work — The Medical-Vocational Guidelinessalsramework for Evaluating Exertional Limitations
within a Range of Work or Between Ranges of W&BIR 83-12 (SSA 1983) (reprinted at 1983 WL
31253, at * 1) (emphasis addes@e Bumgardner v. Secretary of Health & Human Sdx\s.90-
5241, 1990 WL 163605, at * 5 (6th GDct. 24, 1990) (“This ruling expressly states that its purpose
is to clarify policies where the individual hasly exertional limitations.”)Avery v. AstrueNo.
1:11-cv-848, 2012 WL 6861207, at * 5 (S.D. Ohio Dec. 12, 2012) (same).

SSR 83-10 clarifies how ¢hMedical-Vocational Guidelines address the issue of
capability to do other workTitles Il and XVI: Determining Capability to do Other Work — The
Medical-Vocational Rules of AppendixSSR 83-10 (SSA 1983) (reprinted at 1983 WL 31251, at
*1). “The Grids only take account otlimant’s ‘exertional’ impairmentsg., impairments that
“affect [a claimant’s] ability to meet the strength demands of joallins v. CommissioneB57
F. App’x 663, 670 (6th Cir. 2009) (quoting 20FR. § 404.1569a(b)). Thus, “where a claimant
suffers from an impairment limiting only h[er] strengtle.( exertional limitations), the SSA can
satisfy its burden through reference to the griétgle v. Commissione609 F.3d 847, 855 (6th Cir.
2010);Cf. Jordan v. Commissiongb48 F.3d 417, 424 (6th Cir. 2008The SSA may not rely on
the grids alone to meet its step five burden where the evidence shows that a claimant has
nonexertional impairments that preclude the perfooear a full range of work at a given level.”).
SSR 83-10 states: “In Appendix 2, work irethational economy is classified exertionally as
sedentary, light, medium, heavy or very heavyl983 WL 31251, at * 1A final requirement in
determining an occupational base under the rules within a table is that the RFC reflects no
impairment-caused limitation affecting performance of other than exertional activeies0

nonexertional limitation. Thus the only impairment-caused limitations considered in each rule are
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exertional limitations.”ld. at 3. SSR 83-10 contains a glossdaoybe used when an individual’'s
capability to do other work is determined under pinovisions of Appendix 2 of the regulations.”
1983 WL 31251, at * 4. The glossagovides a definition of “occupational base” as that term is
used in the grids:
Occupational BaseThe number of occupations, as graed by RFC, that an individual is
capable of performing. These “base” occupatamesunskilled in terms of complexity. The
regulations take notice of approximately 2,500 medium, light and sedentary occupations;
1600 light an sedentary occupations; and 200 sedentary occupations. Each occupation
represents numerous jobs in the national economy.
Id. at 5. Absolutely nothing in SSR 83-10 supports plaintiff's argument that the Commissioner
cannot satisfy her burden at Step 5 of the sequential analysis unless the VE'’s testimony identifies
a significant number of “occupations,” rather tlaasignificant number of jobs. The Ninth Circuit’s
decision inLounsburrynever established such a réilEurther Lounsburryhas never been cited in

any decision of the United Stat€surt of Appeals for the Sixth Circuit. The law in the Sixth

Circuit is that a VE’s testimony must provide evidence of a significant number of jobs, not

“In Lounsburry in light of the claimant's age, exertional limitation, education, and
transferability of work skills, the grids directadinding that she wadisabled. 468 F.3d at 1116-
18. The error requiring reversal was that “the Aédlohed to apply the grids, except as an advisory
framework, because Lounsburry’s residual functi@agacity was further reduced by her severe,
non-exertional, postural limitations. This was error; the ALJ should have first inquired whether
Lounsburry was disabled under the grids onlthgis of her exertional limitations alondd. at
1116. In addition, the ALJ ihounsburryerred in relying on VE testimony where the grid rule
directed a finding of disabilityld. Further, the Ninth Circuit’eounsburry decision turned on the
guestion of whether, under Rule 202.00(c), Ms. Lounsburry, an individual of advanced age with
transferable work skills, had skills “not readily transferable to a significant range of semi-skilled or
skilled work.” 468 F.3d at 1117 (quoting Rule 202.00(c)). The Ninth Circuit held: “[T]he term
‘work’ under Rule 202.00(c) means distimcicupationsand ‘significant numbers [of jobs] is no
substitute and cannot satisfy the plain lamguaf Rule 202.00(c) requiring a ‘significaangeof
work.” Id. at 1117.

This lawsuit does not involve any applica of Rule 202.00(c). Plaintiff was not an
individual of advanced age and the transferability of her work skills was not an issue.
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occupationsSeeKyle v. Commissione609 F.3d at 855%ee alsd@riffith v. Commissionels82 F.
App’x 555, 559 (6th Cir. 2014).

The “proper Social Security Ruling to rete in this case is 83-14, which clarifies
policies regarding how the grids provide a framework for decisions involving persons who have both
a severe exertional impairment and a nonexertional limitation or restrictBumnigardner 1990
WL 163605, at * 5see Titles Il and XVI. Capability to do Other Work — The Medical-Vocational
Rules as a Framework for Evaluating a Condtion of Exertional and Nonexertional Impairments
SSR 83-14 (SSA 1983) (reprinted at 1983 WL 31258%R 83-14 clarifies how the grid rules
provide a framework for decisions concerning persons who have both a severe exertional
impairment and a nonexertional limitation re@striction. 1983 WL31254, at * 1. SSR 83-14
provides in relevant part as follows:

A particular additional exertional or nonetienal limitation may have very little effect on
the range of work remaining that an indival can perform. The person, therefore, comes
very close to meeting a table rule which directs a conclusion of “Not disabled.” On the
other hand, an additional exertional or nonexertional limitation may substantially reduce a
range of work to the extent that an indivitlisavery close to memg a table rule which
directs a conclusion of “Disabled.”
Use of a vocational resource may be helpfthéeevaluation of what appear to be “obvious”
types of cases. In more complex situatiahs,assistance of a vocational resource may be
necessary. ... Vocational experts may te$bif this purpose at the hearing and Appeals
Council levels.
Id. at *3-4;see Jordan548 F.3d at 423-24. Thus, “the general rule in this circuit that, where a
claimant has nonexertional impairments alone or in combination with exertional limitations, the ALJ
must treat the grids as only a framework fecidionmaking, and must rely on other evidence to

determine whether a significant number of jobs exist in the national economy that a claimant can

perform.” Jordan 548 F.3d at 424 (citinBurton v. Secy of Health & Human Ser883 F.2d 821,
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822 (6th Cir. 1990)). This is precisely where vocational expert testimony is appropaaté/right

v. Massanari321 F.3d 611, 615-16 (6th Cir. 2003). Here, in response to a hypothetical question
regarding a person of plaintiffage, and with her RFC, education, and work experience, the VE
testified that there were approximately 2,000 jwbKlichigan that the hypothetical person would

be capable of performing. (R. 82-85). This constitutes a significant number of j&ee Lee v.
Sullivan 988 F.2d 789, 794 (7th Cir. 1993)400 is a significant numbe#all v. Bowen837 F.2d
272,275 (6th Cir. 1988) (1,350 is a significant numbdaxtin v. Commissionef, 70 F. App’x 369,

375 (6th Cir. 2006) (870 jobs is a significant numbse also Nejat v. Commission®69 F. App’x

at 579 (collecting cases holding tlaatfew as 500 jobs constituted a significant number). Itis well
settled that a VE’s opinion, given in response ta@urate hypothetical, is sufficient to satisfy the

substantial evidence test.

Conclusion

For the reasons set forth herein, the Commissioner’s decision will be affirmed.

Dated: January 12, 2015 /sl _Phillip J. Green
United States Magistrate Judge
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