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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

LINDA PUNG, Personal Representative
of the Estate of Terri L. Greene,
Case No. 1:13-cv-1031
Plaintiff,
HON. JANET T. NEFF
v

MICHIGAN DEPARTMENT OF
CORRECTIONS¢t al,

Defendants.

OPINION

Pending before the Court in this § 1983 case are motions to dismiss filed by Defendants
Michigan Department of Corrections (MDOC), Charles Ruffin, and Mary T. Widener (collectively,
“the MDOC Defendants”) (Dkt 48); and Def@ants Eaton County, Eaton County Sheriff's
Department, Michael Raines and Fred McPhailléctively, “the County Defendants”) (Dkt 50).
Plaintiff filed one response to both motions (B, and the MDOC and County Defendants filed
their respective replies (Dkts 53 & 54). Havownducted a Pre-Motion Conference in this matter
and having fully considered the parties’ written briefs, the Court finds that the relevant facts and
arguments have been adequately presentedhanaral argument would not aid the decisional
process.SeeW.D. Mich. LCivR 7.2(d). After carefulansideration of the parties’ arguments and
applicable law, the Court grants both motions.

. BACKGROUND
This case arises from the tragic death of Terri Greene on September 22, 2011. Terri Greene

and her husband, Michael Greene, were murdardteir residence at 7167 Eaton Highway, Delta
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Township, Eaton County, Michigan, afterssaining multiple gunshot wounds inflicted by
Christopher Perrien, an MDOC inmate (Coniplkt 1] 1 13, 18). Plaintiff Linda Pung was
appointed the Personal Representative of Terri Greene’s estate (Dkt 32).

Previously, on September 1, 2011, Eaton CoQityuit Court Judge Thomas Eveland had
sentenced Perrien to 300 days in the Eaton Calailtfor stealing/retaining a financial transaction
device without consent (Compl. 11 19-20). Ad kentencing, Perrien represented that he was
employed with Advanced Building Contractdre., located at 4660 South Hagadorn Rd., East
Lansing, Michigan 48823-5371 with a telephone number of 517-894-683%8 21). Perrien
provided a letter from his alleged employer, signed by “Crystal Gonzales, Human Resource Manager
for Advanced Building Contractors, Inc.,” ted August 8, 2011 that indicated that Defendant
Perrien was employed with Advanced Building Contractors, ithg. (The letter was filed with the
court on September 2, 201it.J. Advanced Building Contractors, Inc. is a fictitious company
created by Perriend. 1 22). Judge Eveland ordered Perrien eligible for the work release program
between the hours of 8:00 a.m. and 7:00 p.m. Monday through Saturday, with a 45 minute drive time
(id. 1 20).

At the time of his sentencing, Perrien, a fourébitual offender, was in violation of his
parole (Compl. § 20). Additionally, there was a parole violation warrant type #2 issued by the
MDOC-Kent/Grand Rapids Office for Perrierattdisqualified him from work released . Indeed,
Plaintiff alleges that Perrien had “a history of fagjito report to his probatn officers, of violating
parole, of absconding from parole, and of failiogeport under work release programs,” a history
that disqualified him from the work release progradh {f 33-34). Plaintiff, who delineates

Plaintiff's probation violations in her Complaint, alleges that Perrien violated his parole



approximately twenty-six times, absconded on paableast three times, failed to report on parole
on multiple occasions, and was assigned to wddase in 1999 but failed to go to work, all facts
that Defendants knew or should have knowh § 35). Plaintiff, who also delineates Perrien’s
criminal history, alleges that Defendants dtsew or should have known that Perrien had a long
and sometimes violent criminal record that disqualified him from the work release pradyrfifn (
32, 34).

MDOC employee Mary Widener was presgumting Perrien’s September 1, 2011 sentencing
and did not object to the court-ordered work redg@ompl. § 23). According to Plaintiff, Widener
knew or should have known that Permvesis not eligible for work releasel(). Charles Ruffin was
the MDOC probation agent assigned to Perrien’s ddsé 24). Ruffin also did not object to
Perrien’s court-ordered work releasg )

Plaintiff alleges that on September 16, 20RWffin and his supervisor, Timothy Alana,
“approved” Perrien for work release by executing an Eaton County Sheriff's Office Corrections
Division Work Release Agreement (Compl. T 24)iiff alleges that had either Ruffin or Alana
made any attempt to verify Perrien’s employmeith Advanced Building Contractors Inc., they
would have learned that the company was faiiand that Defendant Perrien was not employed
as required for work releasel (Y 25). Plaintiff similarly alleges that neither Eaton County, the
Eaton County Sheriff's Departme@heriff Michael Raines, Undderiff Fred McPhail, nor their
employees or agents attempted to verifyethler Perrien was actually employed or whether
Advanced Building Contractors, Inc. actuadlyisted, a cursory review of which would have

revealed that no such company exisidd{ 26).



Plaintiff alleges that on September 22, 2011 ,eathan going to “work,” Perrien went to
the Greene residence at 7167 Eaton Highway (Compl.{ 28). Perrien robbed and murdered the
Greenes with multiple gunshot woundg.. According to Plaintiff, Perrien sold the Greenes’
belongings, showered at his gifnd’s house, and ate dinner befogurning to the Eaton County
Jail that same eveningl(). Terri Greene’s body was found byriparents in a pond located in the
Greenes’ backyardd.  29). She had been shot twice in the hahyl (

Following the murders, Perrien continueddave the Eaton County jail on work release
(Compl. 1 30). Law enforcement officers were able to track Perrien’s movements via a global
positioning system (GPS) in Terri Greene’s cell phathg. (Additional evidence linked Perrien to
the murders, and he was arrested days later while out on work rédeaseubsequent GPS reports
established that Perrien had driven by the Geg’emome approximately three times, “casing” the
location in the days leading up to September 22, 2011 and that Perrien’s car was located at the
Greenes’ home on September 22, 2011 between 11t2&8rd 1:40 p.m., the time the investigators
believe the murders occurred.j.

In April 2013, Perrien was tried and convictadtwo counts of first-degree felony murder
and two counts of being a felon in possessionfoearm (Compl.  31). He is currently serving
two life sentences without the possibility of paran the Oaks Correctional Facility, Manistee
County, Michigan, for the September 22, 2011 murddrg(13). Perrien is also serving a 20-30
year sentence for a September 2010 home invasign (

On September 19, 2013, Plaintiff filed thi$3B3 case against the following ten defendants:

1. Michigan Department of Corrections,

2. Probation Officer Mary T. Widener,



10.

Probation Officer Charles Ruffin,
Timothy Alana,

County of Eaton,

Eaton County Sheriff Department,

Eaton County Sheriff Michael Raines,
Eaton County Undersheriff Fred McPhail,

John & Jane Does 1-10 (“unknown probba and parole officers employed
by the MDOC and/or Eaton County stitssdeputies,” per Compl. § 10); and

Christopher Perrien.

Plaintiff alleges the following eleven counts against the following Defendants:

VI.

VII.

VIII.

Common Law Gross Negligence—MDOC, Widener, Ruffin & Alana

Common Law Gross Negligence—John & Jane Does 1-10 (MDOC
employees)

Respondeat Superior—MDOC

Common Law Gross Negligence—Eaton County, Eaton County Sheriff’'s
Department, Raines & McPhail

Common Law Gross Negligence—John & Jane Does 1-10 (county
employees)

Respondeat Superior—Eaton Countye&ton County Sheriff's Department

Violation of Michigan State Constitution, Substantive Due Process—MDOC,
Widener, Ruffin, Alana and John & Jane Does 1-10

Violation of Michigan State Corigution, Substantive Due Process—Eaton
County, Eaton County Sheriff's Depament, Raines, McPhail and John &
Jane Does 1-10

Violation of 42 U.S.C. § 1983—MDOC, Widener, Ruffin, Alana and John
& Jane Does 1-10



X. Violation of 42 U.S.C. 8§ 1983—FEam County, Eaton County Sheriff’'s
Department, Raines, McPhail and John & Jane Does 1-10

Xl.  Wrongful Death—Perrien
Plaintiff voluntarily dismissed Alana on Janu&y, 2014 (Dkt 28). A default was entered as to
Perrien (Dkt 24), and Plaintiff subsequently filed a Motion for Default Judgment, requesting $10
million from Perrien (Dkt 29), a motion that the@@t dismissed without prejudice to Plaintiff re-
filing after the liability of Defendants at bar was resolved (Order, Dkt 34).

Following a Pre-Motion Confence in April 2014, the Colissue(ar Ordelpermittinc the
Countyanc MDOC Defendant to proceei with briefing their propose motionsto dismiss (Order,
Dkt 34). The parties filed their motion papers in August 2014 (Dkts 48-55).

II. ANALYSIS
A. Standard of Review

FedereIRule of Civil Procedur 12(b)(6) authorizes the court to dismiss a complaint if it
“fail[s] to state¢ a claim upor which reliet car be granted[.]’ FED. R.Civ. P. 12(b)(6). In deciding
a motion to dismiss for failure to state a claim, the court must coribEl@mplaint in the light
most favorable to the plaintiind accept all well-pleaded factual allegations in the complaint as
true. Thompson v. Bank of Am., N.A73 F.3d 741, 750 (6th Cir. 2014).

To survive a motion to dismiss, the comptaimust present “enough facts to state a claim to
relief that is plausible on its faceBell Atlantic Corp. v. Twomb)y50 U.S. 544, 557, 570 (2007).
“A claim has facial plausibility when the plaintgfeads factual content that allows the court to draw
the reasonable inference that the defendant is liable for the misconduct allégiectft v. Igbal
556 U.S. 662, 678 (2009). This is “a context-spetafsk that requires the reviewing court to draw

on its judicial experience and common sendd.’at 679. “The plausibility standard is not akin to
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a ‘probability requirement,’ but it asks for moraitha sheer possibility that a defendant has acted
unlawfully.” 1d. at 678 (quotingdwombly 550 U.S. at 556).

“[T]he tenet that a court must accept as tilliefahe allegations contained in a complaint
is inapplicable to legal conclusions. Threadb@@tals of the elements of a cause of action,
supported by mere conclusory statements, do not suffigbal, 556 U.S. at 678. Further, “the
court need not accept as true a legal conclusianled as a factual allegation, or an unwarranted
factual inference.” Handy-Clay v. City of Memphis, Teng95 F.3d 531, 539 (6th Cir. 2012)
(citation and internal quotation marks omitted).

B. Discussion
1. § 1983/State-Created Danger Exception (Counts I1X & X)

To state a claim under 42 U.S.C. § 1983, a plaintiff must allege the violation of a right
secured by the Constitution or laws of the UnitedeStand must show that the deprivation of that
right was committed by a person acting under color of state Hawbin-Bey v. Rutter420 F.3d
571, 575 (6th Cir. 2005). Plaintiff alleges tttaeé MDOC Defendantsna the County Defendants
deprived her of her rights to life and liberypder the Fourteenth Amendment (Compl. 1 104 &
117).

The Due Process Clause of the Fourteetiendment protects persons against State
deprivations “of life, liberty, or property, withodue process of law.” U.S. Const. Amend. XIV.
Generally, “a State’s failure to protect an individual against private violence simply does not
constitute a violation of the Due Process ClauBeShaney v. Winnebago Co. Dep’t of Soc. Servs.
489 U.S. 189, 197 (1989). The Sixthreliit recognizes an exception to this general rule for what

is known as a “state-created danger” claithiability under the state-created danger theory is



predicated upon affirmative acts by the state which either create or increase the risk that an
individual will be exposed to private acts of violenc&allstrom v. City of Columbuy4.36 F.3d
1055, 1066 (6th Cir. 1998) (citations omitted).

The parties agree on the elements of a properly pleaded “state-created danger” claim, as
follows (Dkt 49, MDOC Defs.’ Br. a8-4; Dkt 51, Cty. Defs.’ Br. at; Dkt 55, Pl.’'s Resp. at9). To

state a viable “state-created danger” claim, anpfaimust allege: “(1)an affirmative act by the
state which either created or increased thethsk the plaintiff would be exposed to an act of
violence by a third party; (2) a special danger eglaintiff wherein the state’s actions placed the
plaintiff specifically at risk, as dtinguished from a risk that affedhe public at large; and (3) the
state knew or should have known that its actions specifically endangered the plaidoifigs v.
Reynolds438 F.3d 685, 690 (6th Cir. 2006) (quotidgrtwright v. City of Marine City336 F.3d
487, 493 (6th Cir. 2003)).

(@) Affirmative Act

As to the first element of a “state-creatkzohger” claim, the MDOC Defendants argue that
Plaintiff's claim fails as to Defendant Widenexdause Plaintiff does not allege an affirmative act
that increased the danger to Teri Geeébkt 49, MDOC Def.’s Br. at 4, citingones 438 F.3d at
691 (“a ‘failure to act is not an affirmative astder the state-created danger theory ....”") (Quoting
Cartwright, 336 F.3d at 493)).

The County Defendants similarly argue that noiitbe “acts” Plaintiff alleges against them,

even if taken as true, amount to affirmative aotsatal the creation of a risk of harm to any person,

let alone the decedent (Dkt 51, Cty. Defs.” Br5at The County Defend#s emphasize that they



did not screen Perrien’s requestparticipate in the hearing thiad to the Order for work release
but merely “implemented” the judge’s order (Dkt 54, Cty. Defs.” Reply at 1).

Plaintiff responds that approving Perrien forlweelease and releasing Perrien from jail on
work release are, “under any definition,” affative acts (Dkt 55, Pl.’'s Resp. at 10). Further,
according to Plaintiff, the actions of the&C and County Defendassplacing Perrien on work
release, signing a Work Release Agreement, and releasing Perrien from jail—“created the risk of
private violence to Ms. Greeneitd(). Plaintiff rejects Defendasitargument, pointing out that
Perrien, while on work release, drove to and parked at the Greene residence, “casing the location
prior to the September 22, 2011 murderd” &t 14-15).

Defendants’ argument has merit.

Plaintiff alleges in her Complaint that Defendant Widener “did not object to the
court-ordered work release for Defendant Partiand that Widener “knew or should have known
that Defendant Perrien was not eligible for waglease” (Compl. 1 23). Plaintiff also alleges that
Widener “failed to verify whether Perrien was actually employed and failed to verify whether
Advanced Building Contractors, Inc. actually existed..id! { 25). Plaintiff further generally
alleges that Widener failed to properly supervise and monitor Perrien, failed to properly investigate
Perrien, and failed to arrest or revoke Perrien’s probation or patofg (50, 89 & 105).

Plaintiff alleges that the County Defendandstions likewise constituted a state-created
danger by:

a. Releasing Defendant Perrien friva Eaton County’s and the Eaton County

Sheriff’'s Department’s supervision acehtrol on court-ordered work release
without verifying Defendant Perrien’s employment;



b. Releasing Defendant Perrien from Eaton County’s and the Eaton County
Sheriff's Department’s supervision and control on court-ordered work release
knowing that Defendant Perrien was not eligible for work release;

C. Releasing from Eaton County’s and the Eaton County Sheriff's Department’s
supervision and control on court-ordéngork release Defendant Perrien, a
career criminal with a violent history, a record of absconding from parole, a
record approximately 26 parole violations, and a record of failing to report
to work when previously released from jail on work release;

d. Willfully allowing Defendant Perriemo leave the Eaton County Jail on
court-ordered work release without verifying Defendant Perrien’s
employment;

e. Refusing to implement a policy requiring that a parolee’s eligibility for work

release be verified before and during work release.
(Compl. 1 118.)

“Whether the conduct of government officials in some cases should be treated as a failure
to act or as action ‘may be a difficult questiorthe abstract,” but [the Sixth Circuit has] always
treated governmental conduct as ‘fall[ling] on theciion side of the line,” when it does not create
or increase the risk of peril posed by the private actdories 438 F.3d at 692 (quotirBukowski
v. City of Akron326 F.3d 702, 709 (6tGir. 2003), andVay v. Franklin Co. Comm’ts437 F.3d
579, 585 (6th Cir. 2006)).

Relying onEstate of Smithers ex rel. Norris v. City of Fli602 F.3d 758, 764 (6th Cir.
2010), where the Sixth Circuit held that thiiaers who released aimtoxicated woman from
custody did not “create” or “increase” the dangathmplaintiffs, Defendants argue that the work
release of Perrien is similarly not the kind of miffative act necessary to satisfy this first element
of Plaintiff's state-createdanger claims. Plaintiff attempts to factually distingushitherdrom
her case, asserting that the decision instead supports a finding of liability against Defendants, who

“committed an affirmative act by approving Perrien for work release and by releasing Perrien from
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jail on work release” (Dkt 55, Pl.’s Resp. at 1R)aintiff emphasizes that Defendants “gave Perrien
the opportunity to commit murder while in theustody by allowing Perrien to leave the jail daily,
in his personal vehicle without having gainful employmeiat’ &t 12).

However, Plaintiff's reliance o8mitherss misplaced. The Sixth Circuit held that although
releasing the intoxicated woman from custody waafmative act, thefirmative act nonetheless
did not “create” or “increase” the danger to thaptiffs. 602 F.3d at 763. Citing earlier precedent
on state-created danger claims, the Sixth Circuit explainé&ithersthat the release of the
intoxicated woman “did not constitute an approval of [her] threats any more than the return of the
children inDeShaneywr Bukowskiencouraged that those children should be further harndd.”
at 764 (citingDbeShaney489 U.S. at 193 (where the staiek temporary custody of a minor, who
would eventually become the victim, based ospstions of abusive circumstances, but did not
maintain custody of the minorBukowski 326 F.3d at 706 (same)). In bditeShaneyand
Bukowski it was held that the state “had played no part in creating the dangers faced by the
petitioner nor did it do anything to rend@m any more vulnerable to themlanman v. Hinson
529 F.3d 673, 682 n.1 (6th Cir. 2008).

Here, too, even assuming arguendo that approving Perrien for work release and releasing
Perrien from jail on work release are “affirmagiacts,” Plaintiff's allegations nonetheless do not
support the proposition that they are affirmative acts that “created” or “increased” the danger to the
decedentSee, e.g., Duvall v. Ford87 F.3d 635, 1999 WL 486531, at *3{&ir. 1999) (rejecting
the plaintiff’'s argument that the defendants’ dexidd place the criminal in a work release program

with minimal supervision without checking his cnral background created a risk of harm to her
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because the defendants’ conduct was “simply ttemaated from the harm that resulted to Duvall
to impose liability”).

In short, Plaintiff's factual allegations amesufficient to support the first element of a
state-created danger claim against DefendanteWér and the County Defendants. Plaintiff's
state-created danger claim is properly disniisae against Defendant Widener and the County
Defendants for failure to state a claim.

(b) Special Danger & Knowledge

Next, as to the second and third elements of a state-created danger claim, the MDOC
Defendants argue that Plaintifsalcannot establish a special darggecific to the decedent, rather
than the public at large, or that Defendamisiener or Ruffin knew or should have known that
Perrien posed a specific danger to the deced@kit49, MDOC Defs.’ Br. at 6). The MDOC
Defendants point out that the Ghformation was not obtained until after the murders and that
there are no factual allegations in the Complaint from which to infer that Defendants Widener or
Ruffin knew or should have known Berrien’s alleged “casing” of the Greene residence before the
murders (Dkt 53, MDOC'’s Reply at 3).

The County Defendants similarly argue that éhare no allegations (or evidence) that any
of these Defendants could possibly have knowrtkigadiecedent would be targeted for robbery and
murder by Perrien (Dkt 51, Cty. Defs.” Br. aBY- The County Defendants similarly assert that
there is no evidence that Perrien even knewibtgns before committing the crimes at issigk; (

Dkt 54, Cty. Defs.” Reply at 2-3).
In response, Plaintiff asserts that “[a] spécelationship was formed between Perrien and

the MDOC Defendants and the Eaton County Déémts because Perrien was a parolee/inmate
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being held in their custody whose release wasmaekby the Work Release Agreement” (Dkt 55,
Pl.’s Resp. at 13). As authorityr this proposition, Plaintiff relies adishiyama v. Dickson Cty.

814 F.2d 277 (6th Cir. 1987) (en banc), indicating that the decision was “implicitly overruled on
other grounds”i¢l. at 12, n.8).

Defendants’ argument has merit.

As with the affirmative act requirement, courés/e set a “high bar” for plaintiffs attempting
to satisfy the special danger requireménitQueen v. Beecher Cmty. S¢cd83 F.3d 460, 468 (6th
Cir. 2006) (quotingallstrom, 136 F.3d at 1066). As the MDOC Defendants point out, Plaintiff
does not allege that any of Perrien’s historgmminality, violence, and non-conformity related
specifically to the decedent in any way, nor doesnff allege that any action or inaction on the
part of Widener or Ruffin regarding Perrien’s woekease created a special danger to the decedent,
specifically, as opposed to the public at large @ktMDOC Defs.’ Br. af). Defendants further
point out that Plaintiff has not pleaded factattbither Widener or Ruffin knew or should have
known that failing to supervise, monitor, investigatearrest Perrien posed a specific danger to the
decedentid.).

In contrast, as the County Defendants paat, in cases where the Sixth Circuit has
recognized a state-created danger, “the risk ohhavolved was so apparent and specific that the
government could have specifically identified the individual placed at risk by its affirmative acts,
nearly to the point of being able to name thsgtae victim or victims{Dkt 51, Cty. Defs.’ Br. at
6-7, citingCaldwell v. City of Louisville120 F. App’x 566, 573 (6t@ir. 2004) (concluding that
where the threat posed by an abusive husband was only to his wife, the state action “place[d] the

victim specifically at risk”)Waller v. Trippett49 F. App’x 45, 50 (6tiCir. 2002) (concluding that
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public employees working in a prison kitchen were a “limited and specifically definable group,”
satisfying the special-danger requiremeBDtyall, supra(dismissing on grounds of no affirmative

act but acknowledging specific endangerment whegpeasoner incarcerated for abusing his wife
escaped and fired shots into the trailer where she was living, injuring a family mealtistjpm,

136 F.3d at 1067 (releasing the personnel filasxdercover officers, including information about
their families and homes, to defense attorngyscifically endangered the officers and their
families)). Cf. Kennerly v. Montgomery Cty. Bd. of Comm25§7 F. Supp. 2d 1037, 1044 (S.D.
Ohio 2003) (Kallstrom is not ambiguous: the government must be aware that its actions will
increase the vulnerability of a specific individual to criminal danger.”).

The Court agrees that Plaintiff's factual glgions are insufficient to support the second and
third elements of a state-created danger claim against the County Defendants and Defendants
Widener and Ruffin. Plaintiff onlglleges facts creating an inface that Perrien posed a danger
to the public at large. Plaintiff's “special relationship” argument does not lead to a different
conclusion. InNishiyama which the Sixth Circuit decided without the benefit of the Supreme
Court’s opinion inDeShaneythe involved state officers had an established practice of entrusting
the criminal with unsupervised use of a patro| ead the Sixth Circuit concluded that, taking the
facts in the light most favorable to the plaintifisury could conclude that the officers facilitated
the crime that ensued when the criminal stojgoeunwitting motorist. 814 F.2d at 281. The Sixth
Circuit reasoned that unlike prior cases, whehe ‘identity of potential victims was difficult to
define,” the “radius of harm” iNishiyamawas “more distinct,” to wit: the radius included “persons
in the vicinity ..., particularly motorists who outr@spect for and fear of law enforcement vehicles

respond to blue flashing lightsld. at 280.
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Like Plaintiff's failure to link Defendants’'farmative acts to the creation or increase of
danger to the decedent, Plaintiff here failsmé he purported “special relationship” arising from
Perrien’s court-ordered work release to Perrien’s criminal acts. As Defendants point out, there is
no allegation (or evidence) that any of these Defendants could possibly have known that the
decedent would be targeted for robbery anddauby Perrien. The “radius of harm” was not
distinct, as inNishiyama but generalized and remote. Plaintiff does not allege that Perrien’s
criminal history related specifically to the deced@nany way, nor does PHdiff allege that any
action or inaction by Defendants created a special daodiee decedent, in particular. Plaintiff’s
allegations therefore do not support the secondrar¢lements of a plausible state-created danger
claim.

For the foregoing reasons, Plaintiff's allegatioha Fourteenth Amendment violation, even
taken as true, do not fit within the exception todkeeral rule that a S&gs failure to protect an
individual against private violence simply doescmtstitute a violation of the Due Process Clause.
Her state-created danger claims againsitiefendants are therefore properly dismissed.

(c) Qualified Immunity

Given this Court’'s determination that Plafiihhas not stated @lausible constitutional
violation, the individual Defendants need megek the protection of qualified immunity.
Nonetheless, the Court next turns to the MOEfendants’ argument that Defendants Widener and
Ruffin are otherwise entitled to qualified immunitydause Plaintiff fails to allege the violation of
a clearly established constitutional right (Dkt 49)®IC Defs.’ Br. at 7-8) The County Defendants
similarly argue that individual Defendants Raines and McPhail are entitled to qualified immunity

for the reason that there was no clearly established law that required these Defendants to protect
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Plaintiff's decedent from an unspecific and unknaisk of random attack by an individual on work
release status (Dkt 51, Cty. Defs.’ Br. at 10).

Plaintiff rejects the proposition that Defemtia Widener, Ruffin, Rains and McPhail are
entitled to qualified immunity on her § 1983 claifi3kt 55, Pl.'s Resp. at 19). According to
Plaintiff, because her Complaint alleges sufficient facts to establish that the decedent’s Fourteenth
Amendment rights were violatedh# only issue is whether the right was so clearly established that
Defendants’ actions were objectively unreasonalideaf 26). Again relying oNlishiyama, supra,
Plaintiff argues that “it would have been cléaa reasonable person in Defendants’ position that
releasing Perrien from jail on work release wheni®e was not eligible for work release and did
not have valid employment, which placed Ms. Greene in a dangerous environment, could subject
the individual Defendants to constitutional liabilityd (at 27).

Defendants’ argument for dismissal based on immunity also has merit.

The parties agree that government officialdgrening discretionary functions generally are
shielded from liability for civil damages wheiteeir conduct does not violate clearly established
statutory or constitutional rights of whichieasonable person wouidve known (Dkt 49, MDOC
Defs.” Br. at 3-4; Dkt 51, Cty. Defs.” Br. at 1Dkt 55, Pl.’s Resp. at 19-20). To determine if
qualified immunity attaches to an officiatenduct, courts employ a two-step analySlaucier v.

Katz, 533 U.S. 194, 201 (2001). First, the Court must determine whether, based on the applicable
law, the facts viewed in the light most favoratae¢he plaintiff show that a constitutional violation

has occurred. If no constitutional rights were viedat‘there is no necessity for further inquiries
concerning qualified immunity.ld. at 201. If, however, a violation could be made out, then the

court must then determine whether the right wlaarly established at the time of the official’'s
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conduct. Id. Whether a law is “clearly established” must be “undertaken in light of the specific
context of the case, not as a broad general propositidoyd v. City of Detroit518 F.3d 398, 405
(6th Cir. 2008) (quotin®aucier, supra The two inquiries need not be made sequentiBi&arson

v. Callahan 555 U.S. 223, 236 (2009)efferson v. Lewj$94 F.3d 454, 460 (6th Cir. 2010).

Even assuming arguendo that a plausible constitutional violation could be found on the
allegations in the Plaintiff's Complaint, Defendants have identified no case law indicating that it was
“clearly established” that parole or probation agdailing to prevent a parolee’s work release or
failing to properly supervise or monitor a potentialiglent parolee could be held liable under the
state-created danger exception. And Plaintiff @lsncedes as much, opining that a right can
nonetheless be clearly established “even if there is no case involving fundamentally similar or
materially similar facts if the premise of a prior case alerts officials to the clear applicability other
legal principle to a subsequent sefamfts” (Dkt 55, P15 Resp. at 20, quotirgricluna v. Wells345
F.3d 441, 446 (6th Cir. 2003) (internal citations gadtation marks omitted)). Under this Court’s
analysis of Plaintiff's § 1983 claimthe right Plaintiff claims was not clearly established at the time
of Defendants’ actions or inactions. Therefounder either prong of the inquiry, Defendants
Widener, Ruffin, Rains and McPhail are entitledjt@lified immunity on Plaintiff's § 1983 claims
against them.

(d)  The County’s Liability

The County Defendants also argue that PEsitnunicipal liability claim against Defendant
Eaton County fails because the entity may only be held liable when “action pursuant to official
municipal policy of some nature causes a tan®nal tort” (Dkt 51, Cty. Defs.” Br. at 9-10,

guotingMonell v. Dep’t of Soc. Sv¢4.36 U.S. 658, 691 (1978)). The County Defendants argue that
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Plaintiff has not alleged any violation of civil rightlet alone a violation that was the result of an
unconstitutional policy, custom or practice appubieg the Sheriff or any other governing body of
Eaton County, nor is there any evidence to suggest that there has been a pattern or practice of
violating civil rights in the manner alleged by Plaintitf.(at 10).

Plaintiff responds that (1) she has alleged sigffit facts to establish that her constitutional
right to substantive due process as enfolmed?2 U.S.C. § 1983 was abridged; and (2) she has
sufficiently alleged that Eaton County hasuanvritten unconstitutional custom, policy or practice
of releasing probationers for work release withiagt determining whether those individuals are
eligible for work release and whether thosevittlials had gainful employment (Dkt 55, Pl.’s Resp.
at 29).

Defendants’ argument for dismissal has merit.

Again, as discusseatipra,Plaintiff's allegations of a Fourteenth Amendment violation, even
taken as true, do not fit withinerexception to the gendrale that a State’s failure to protect an
individual against private violence simply doescmtstitute a violation of the Due Process Clause.
“Congress did not intend § 1983 liability toaath where such causation was absektchell, 436
U.S. at 692. Accordingly, there is no foundationfinding Eaton County liable under Plaintiff's
§ 1983 theory.

2. The Sheriff's Department’s Liability

The County Defendants argue that Plaintifflaims against the Eaton County Sheriff’'s
Department fail because the Sheriff’'s Departmesittgly an agency of the county, not a separate
legal entity capable of being sued (Dkt 51, Cty. Defs.” Br. at 11, ditlatson v. Gill40 F. App’x

88, 89 (6th Cir. 2002) (holding thdte county jail is a simply a department of the county, and not
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the appropriate party taldress the plaintiff's suit)/ine v. Cnty. of Inghan884 F. Supp. 1153,
1158 (W.D. Mich. 1995) (holding, under Michigan laWat a county sheriff's department is not a
legal entity subject to suit)).

In response, Plaintiff indicates that she idi&feed that Plaintiff ha stated sufficient claims
for relief against the Eaton County, Eaton Cgu8heriff Michael Raines, and Eaton County
Undersheriff Fred McPhail,” and therefore “consedatthe dismissal of thEaton County Sheriff's
Department from this action” (Dkt 55, Pl.Resp. at 30-31). Accordingly, the Eaton County
Sheriff's Department will be dismissed as a party to this action.

3. Gross Negligence (Counts I-VI)

The MDOC Defendants argue that Plaintiff f@ged to state a claim for gross negligence
(Dkt 49, MDOC Defs.’ Br. at 10)The MDOC Defendants argue thiaintiff has not pleaded any
action or inaction on the part afjaDefendant that even remotely approaches the relevant standard
of conduct, to wit: “conduct so relelss as to demonstrate a subsghitack of concern for whether
an injury results,” NtH. Comp. LAWS 8 691.1407(7)(a)id.). The MDOC Defendants argue that
even assuming arguendo that Defendants’ allegeadauatd support a finding that they were grossly
negligent, the allegations do not support a finding that any Defendatihe@®ximate cause of
Plaintiff's injuries {d.).

The County Defendants similarly argue thattM Cowmp. LAwS § 691.1407(2) and (5)
immunity applies to all of Plaintiff's state-laelaims, given that co-Defendant Perrien was “the
proximate cause” of the decedent’s death (Dki&y, Defs.’ Br. at 8-9) The County Defendants
also argue that Plaintiff’'s respondeat superior cld@hsas a matter of law, where immunity applies

(id. at 9, citingMalcolm v. City of E. Detrojt468 N.W.2d 479, 483 (Mich. 1991)).
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In response, Plaintiff frames the questiorfasether the Complaint contains ‘sufficient
factual matter’ allowing this Court to draw a reasonable inference that Defendants committed gross
negligence, proximately causing Plaintiff's ings” (Dkt 55, Pl.’s Regs. at 22). Relying oRupert
v. Dagget695 F.3d 417, 426 (6th Cir. 2012), Plaintiff postigt “Michigan law contemplates more
than one proximate cause contributing to an injud.’gt 22-25). Plaintifargues that Defendants’
failure to identify and respond to the risk ledirm that Perrien posed to the decedent was the
proximate cause of the decedent’s injury and dedtht(25). According t®laintiff, “it cannot be
said that Perrien alone was the ‘most immedidtectve, and direct cause preceding’ the death of
Ms. Greene where, but for the grossly negligests of the Defendants, Perrien would have been
in jail, physically incapable of kiling Ms. Greenatl(at 26). Last, in response to the County
Defendants’ challenge to holding f2adant Raines liable on a respondeat superior theory, Plaintiff
asserts that “where, as here, governmental immunity does not apply and an employee commits a tort
in the course and scope of their employment, vicarious liability may be impaodeal’ 27).

Defendants’ arguments for dismissal have merit.

“Michigan’s governmental tort liability act pvides governmental employees with immunity
from tort liability for injuries they cause duag the course of their ggtoyment so long as the
employee’s conduct ‘does not amount to gross negtig that is the proximate cause of the injury
or damage.”Livermore v. Lubela76 F.3d 397, 408 (6th Cir. 2007) (quotingcM. COMP. LAWS
§691.1407(2)(c)). The parties do not dispute thatgovernmental employees in this case were
acting under color of law and in the course ofiteeiployment at the time alleged in the Complaint.

The Michigan supreme court has defined proximate cause in gross negligence cases, the pivotal

issue here, as “the one most immediate, gffecand direct cause preceding an injuriR8binson
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v. City of Detroif 613 N.W.2d 307, 317 (Mich. 2000) (interpretingidd. Comp. LAWS
8691.1407(2)). Plaintiff's reliance on a contrary propositioRupert and indeed, the bulk of her
argumentis misplaced, becauBriperts a negligence case, not a gross negligence case interpreting
MicH. Comp. LAWS § 691.1407(2) and the heightened “proximate cause” requirement articulated
in Robinson

Plaintiff alleges, and there is no dispute, ®Patrien was convicted of the decedent’s murder
and is currently serving a life sentence withoetplossibility of parole (@mpl. § 13). The Court
agrees with Defendants that any action or imactin the part of any Defendant cannot have been
the “one most immediate ... and direct causahefdecedent’s death on these admitted f&t¢e,
e.g.,Jasinski v. Tyler729 F.3d 531, 544-45 (6th Ci2013) (interpreting McH. COMP. LAWS
8691.1407(2) in the plaintiff's state-law gross-neglige claim arising from the murder of her son
by his father and concluding that the conduct of the Child Protective Services employees “cannot
be said to be the ‘most immediate, efficient, amdalicause’ of the injury”). As a result, Plaintiff's
gross negligence claims are also properly dismissed.
4. Michigan Tort Claims (Counts VII & VIII)

The MDOC Defendants argue that Plaintiittempt to sue Defendants Widener and Ruffin
for money damages under a theory of violatiothef Michigan Constitution fails because such a
cause of action is not recognized under Michigan(Dkt 49, MDOC Dé&s.’ Br. at 12, citinglones
v. Powel] 612 N.W.2d 423, 426-27 (Mich. Ct. App. 2000hdling no inferred damages remedy for
a violation of State Constitution exists agamstindividual government employee because other
remedies are available against such defendaits¢ County Defendanssmilarly argue that no

such remedy exists for violation of the Michigaanstitution in an action against a municipality or
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a government employee sued in his individualacaty (Dkt 51, Cty. Defs.” Br. at 11-12, citing
Jones, supra

In response, Plaintiff opines that she “does not believe that such a bar is absolute [as]
Michigan courts have recognized that a plaintiff may state a valid cause of action for damages under
Art. 1, Sec. 17 of the Michiga@onstitution for violatbns of plaintiffs’ substantive due process
rights” (Dkt 55, Pl.’'s Resp. at 28, citif@ummins v. Robinson Tw@.70 N.W.2d 421 (Mich. Ct.
App. 2009)). Alternatively, Plaintiff opines thiagr “damages remedy for Defendants’ substantive
due process violations are adequately pretkaind pursued herein under 42 U.S.C. 8§ 1983 and
Michigan tort law” {d.).

Defendants’ argument for dismissal has merit.

While a damages remedy for violation of Miehigan Constitution may be inferred against
the State, or State officials sued in their official capasigSmith v. Dep’t of Public Healfi#10
N.W.2d 749 (Mich. 1987), aff'd sub nowlill v. Dep’t of State Policet91 U.S. 58 (1989), no such
remedy exists for violatio of the Michigan Constitution in an action against a municipality or a
government employee sued in his individual capacignes v. Powell612 N.W.2d 423 (Mich.
2000). See, e.g., Patton v. Vill. of Cassopai®. 301754, 2012 WL 205832, at *4 (Mich. Ct. App.
Jan. 24, 2012) (affirming the trial court’s determiaatihat the plaintiff féed to state a claim upon
which relief may be granted so as to warrant summhiaposition). As a result, Plaintiff's Michigan

tort law claims are also properly dismissed.
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5. Sovereign Immunity

Last, the MDOC Defendants argue that thr@/E&hth Amendment affords the MDOC and its
employees in their official capacities immunity fraont, regardless of the type of relief requested
or the theory of liability (Dkt 49, MDOC Defs.’ Br. at 12-13).

In response, Plaintiff “consents to dismissihe MDOC and Widener and Ruffin, in their
official capacities only, without prejudice, with the right to proceed against these same Defendants
in the State court of appropriate jurisdiction” (Dkt 55, Pl.’s Resp. at 31).

However, the Court has determinadpra that Plaintiff's claims against the MDOC and
Widener and Ruffin in their official capacities faildtate a claim. Therefore, the dismissal will be
with prejudice.See Starkey v. JPMorgan Chase Bank, BV8 F. App’'x 444, 449 (6th Cir. 2014)
(noting that the “default rule is that ‘if a party does not file a motion to amend or a proposed
amended complaint’ in the district court, ‘itnet an abuse of discretion for the district court to
dismiss the claims with prejudice’™) (quotir@hio Police & Fire Pension Fund v. Standard &
Poor’s Fin. Servs. LLC700 F.3d 829, 44 (6th Cir. 2012)).

[Il. CONCLUSION

For the foregoing reasons, the Court determines that the MDOC Defendants’ motion to

dismiss (Dkt 48) and the Couribefendants’ motion to dismiss KD50) are both properly granted.

An Order will be entered consistent with this Opinion.

Date: March 30, 2015 /s/ Janet T. Neff
JANET T. NEFF
United States District Judge
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