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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
JOHANN DEFFERT,
Plaintiff, Case No. 1:13-cv-1351
V. HON. JANET T. NEFF

WILLIAM MOE, et al,

Defendants.

OPINION

Now pending before the Court is Defendar¥lotion for Summary Judgment (Dkt 44).
Plaintiff filed a response to Defendants’ motiork(25), and Defendants filed a reply (Dkt 47).
Plaintiff also recently filed a Notice of Supplental Authority (Dkt 51). Having conducted a Pre-
Motion Conference in this matter and having fully considered the parties’ written submissions,
stipulated statements of fact and accompanyingo@shthe Court finds that the relevant facts and
arguments are adequately presented in theseaialatand that oral argument would not aid the
decisional processseeN.D. Mich. LCivR 7.2(d). For the reasons that follow, the Court concludes
that Defendants’ motion is properly granted.

I. FACTUAL BACKGROUND
Plaintiff is a resident of the City dBrand Rapids, Michigan (“the City”) (JSH 1).

Defendants William Moe and Timothy Johnstoa police officers employed by the Grand Rapids

The parties agreed to a jostatement of uncontested material facts related to Defendants’
motion (Dkt 40, J. Statement of Facts [JSF]jneaf which is drawifrom the 911 telephone call
and the officers’ in-car video system recordings.
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Police Department (GRPDy( 1 3-4). This case arises from an incident on Sunday, March 3, 2013
when, at about 12:00 p.m., Plaintiff was walkdayvn the public sidewalk along Michigan Avenue
between Mayfield and Lakeside Drive in @daRapids, Michigan, openly carrying an FNP-45
Tactical pistolid. 1 6). Plaintiff's pistol was secured in a leg holsier{(7). Atthe time, Plaintiff

had a TLR-2 rail mounted tactical light with a laser sight attached to the pisthi).

It is undisputed that Plaintiff was legally entitled to openly carry his pistol {08}
Specifically, the parties agree that openly carnangjstol is lawful in Michigan, so long as the
person is carrying the firearm with lawful inteand the firearm is not concealed, according to
Michigan State Police Legal Update Bulletin No. 86 35). Itis also not in dispute that all Grand
Rapids Police Department Officers receiveedopy of MSP Bulletin No. 86 from the GRPD
Training Unit Commanderd. § 36). Further, the Grand Rapids Police Department has trained
GRPD officers on the subjects of firearms laavel “open carry” through emails and in-house
training sessiongd. 1 37).

On the day in question, a person in Plaintiff's vicinity called 911 to report a man with a gun,
as follows:

THE CALLER: Hi, I just got out of churcand | was driving down Michigan Street,

and | don’t know if it's illegal, but it looks like, maybe he’s not, but looks like the

guy has got, a, a gun strapped to his right leg on the outside of his pants.

THE DISPATCHER: Okay, he’s got it in a holster?

THE CALLER: Yeah.

THE DISPATCHER: Okay, it's not illegal to open carry.

THE CALLER: Oh, god, kind of alarming.

THE DISPATCHER: Well, you'll probably bgeeing more and more of it since all
the school shootings and stuff people are exercising their open carry laws.
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THE CALLER: All right. It's just kind ofscary, because he’s wearing camouflage
and, and do you have to have a license or?

THE DISPATCHER: Well—
THE CALLER: Just asking.

THE DISPATCHER: To have a handgun yioave to have a, a weapons permit,
yeah.

THE CALLER: Right. Because it is, it has to be a handgun, because it's—
THE DISPATCHER: Right.
THE CALLER: But you can even carry a rifle down the street?

THE DISPATCHER: Well, brandishing rifle and open carrying a handgun in a
holster is two different things.

THE CALLER: Okay.

THE DISPATCHER: Okay.

THE CALLER: It just seemed alarming to me.

THE DISPATCHER: Okay. Where was this on Michigan Street?

THE CALLER: 1700 block of Michigan.

THE DISPATCHER: Uh-huh, and the person was in all camouflage?
THE CALLER: The shirt, it looked like a Columbia jacket, but it's green.
THE DISPATCHER: Okay.

THE CALLER: But the pants were camouflage and the holster is clearly on the
outside of his pants on his right leg.

THE DISPATCHER: Okay. Which way was he walking?
THE CALLER: He was walking, up, towards higher numbers.

THE DISPATCHER: Okay, but he wasn’t threatening anybody?



THE CALLER: No, he was by himself.
(JSF 1 10).

The emergency operations communicator didped the following call to officers: “1721
and 1723 check the 1700 block of Michigan Northeast for a suspicious person. Caller saw an
unknown male wearing a jacket and camouflage pants, appears to have a, a handgun in aleg holster.
He was last seen walking eastbound on Michiga®F(J 11). Officer Moe, identified by his cruiser
number 1721, responded to the call { 12). Moe located a maile the 2000 block of Michigan
with a handgun on him, and reported to dispattduoks like he’s talking to nobody. He’s got light,
or a gray jacket with fluorescent green on it '‘gan his jacket. We’'ll be making contact here.
Priority traffic” (id. § 13).

Plaintiff was not talking on a cellular telephdd&F § 14). Rather, he was singing “Hakuna
Matata,” a song from the movie “The Lion Kingd({ 15). Officer Moe fbowed behind Plaintiff
in his cruiser until Plaintiff turned to cross the street and saw Moe’s cruais§r1@). Officer Moe
stopped his cruiser in the middle of the strewt approached Plaintiff on foot, with his service
firearm drawn and pointedward Plaintiff (d.  17). Officer Moe ordered Plaintiff to lie on the
ground on his stomachd( T 18). Plaintiff complied ifl.). Plaintiff repeatedly offered his
identification to Officer Moeid. 1 19). While Plaintiff was othe ground, Officer Moe handcuffed
him behind his back and removed Rtdf’s pistol from its holsterifl. 1 20). The following
conversation transpired:

OFFICER MOE: Why do you have a hand gun on you?

PLAINTIFF: It's my constitutional right to defend myself.

OFFICER MOE: Put your hands behind your back.



PLAINTIFF: May | ask why I'm being stopped?
OFFICER MOE: Because you've got a handgun walking down the street.

PLAINTIFF: Lawful possession of a handgun is not a reason to cite me, or arrest
me, or detain me, Officer.

OFFICER MOE: Yes, itis until | figure out what is going on.

(id. 1 21). Plaintiff further explained that he was liag home after eating breakfast at a nearby
restaurantid.).

Shortly thereafter, Officer Johnston arrivadthe scene and moved Officer Moe’s vehicle,
parking it just north of the driveway where ®Bbad detained Plaintiff (JSF  22). Officer Moe
helped Plaintiff to his feet and had him sit sidgs in the back of Moe’s cruiser with his legs
hanging outside the open doat.(f 23). After Plaintiff was seated, Moe returned to the driver’s
seat of the cruiser to run Plaintiff's infortian through Michigan’s Law Enforcement Information
Network (LEIN) (d. 1 24). After Johnston moved his own vehicle in front of Officer Moe’s, he
walked over to where Plaintiff was seatet { 25). Officer Moe (seated in the front seat), Plaintiff
(still sitting sideways in the backseat) and Officer Johnston (standing facing Plaintiff) engaged in
a spirited conversation on matters of public polidy{ 26). Officer Johnsn did not have physical
contact with Plaintiff during the stopd( 1 33).

Plaintiff asked Officer Moe to call a supemigo the scene (JSF  27). Sergeant Stephen
LaBrecque arrived on scene and removed the handaiffs48). Officer Moe unloaded the pistol
and returned it to Plaintiff, along withe ammunition and his identificatioid ( 29). Plaintiff was
not arrested or charged with any crinte { 30). The entire contact lasted approximately thirteen

minutes {d. 1 31). Sgt. LaBrecque wrote a memorandoi@aptain Pete McWatters, Officer Moe’s



commander, recommending that Officer Moe “wbblenefit from some additional training in
handling ‘open carry’ issuesid 1 32).

Plaintiff initiated this case on December 2013, amending his Complaint on February 24,
2014. Plaintiff alleges the following six clairagainst the City and Officers Moe and Johnston:

l. Fourth and Fourteeth [sic] Amendment Violations

Il. Second and Fourteenth Amendment Violations

II. First and Fourteenth Amendment Violations

IV.  Michigan Constitution Article 1 Section 6 Claim

V. State Law Assault and Battery

VI.  State Law False Imprisonment
(Dkt 14). Defendants filed an Answer (Dkt 1@nd, pursuant to the Court's Case Management
Order (Dkt 12), the parties subsequently engagdacovery and a case evaluation hearing in July
2014 (Dkt 22). Following a Pre-Motion Confereme®ecember 2014, the Court issued a briefing
schedule on Defendants’ proposed motion for sumiuaigment (Dkt 37). The parties filed their
motion papers in March 2015 (Dkts 40-50).

. SUMMARY JUDGMENT STANDARD

Summary judgment is proper “if the movant shdoied there is no genuine dispute as to any
material fact and the movant is entitl® judgment as a matter of law.Ef- R.Civ.P. 56(a).The
court must consider the evidence and all reasonable inferences in favor of the nonmoving party.

Matsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 587 (198@urgess v. Fischer,

%Plaintiff's original Complaint named GraiRhpids Police Chief Kevin Belk and Sergeant
LaBrecque as Defendants; howeWwaintiff did not name either Beor LaBrecque in his Amended
Complaint.



735 F.3d 462, 471 (6th Cir. 2018);S. S.E.C. v. Sierra Brokerage Servs.,,Iit2 F.3d 321, 327
(6th Cir. 2013) (citation omitted).

The moving party has the initial burden d¢fosving the absence of a genuine issue of
material fact.Jakubowski v. Christ Hosp., In627 F.3d 195, 200 (6th Cir. 2010). The burden then
“shifts to the nonmoving party, who must presennedspecific facts showing that there is a
genuine issue for trial.”1d. (quotingAnderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986)).
“There is no genuine issue for trial where the retaiden as a whole could not lead a rational trier
of fact to find for the non-moving party.Burgess/35 F.3d at 471 (quotifgatsushita475 U.S.
at587). “The ultimate inquiry is ‘whether tha@ence presents a sufficient disagreement to require
submission to a jury or whether it is so one-sithed one party must prevail as a matter of law.”
Sierra Brokerage Serys/12 F.3d at 327 (quotifgnderson477 U.S. at 251-52).

[ll. LEGAL ANALYSIS
A. Section 1983 Framework (Counts I-I1I)

42 U.S.C. § 1983 provides a right of action agaevery “person who, under color of [law]

... Subjects, or causes to be subjected, any citiztre United States ... the deprivation of any

rights, privileges, or immunities secured bg tbonstitution and laws....” To prevail on a § 1983

claim, a plaintiff must (1) prove the violation afright secured by the Constitution or laws of the

United States, and (2) show that the deprivation of that right was i@ty a person acting

under color of state lawHarbin-Bey v. Rutter420 F.3d 571, 575 (6th Cir. 2005). That the officers

in this case were acting under color of state law, the second element, is not in dispute (JSF | 5).
A municipal corporation is a “person” within the meaning of § 1988nell v. New York

City Dep’t of Soc. Serys436 U.S. 658, 690-91 (1978)plloway v. Brush220 F.3d 767, 772 (6th



Cir. 2000) (en banc)Municipalities may be held liable for the constitutional violations of their
employees only where the municipality’s policy or custom led to the viola®obertson v. Lucas
753 F.3d 606, 622 (6th Cir. 2014) (citiMpnell, 436 U.S. at 694-95). “A plaintiff can make a
showing of an illegal policy or custom by demoastrg one of the following: (1) the existence of
an illegal official policy or legislative enactment; (2) that an official with final decision making
authority ratified illegal actions; (3) the existenceagdolicy of inadequate training or supervision;
or (4) the existence of a custom of tolexaror acquiescence of federal rights violations.”
D’Ambrosio v. Maring 747 F.3d 378, 386 (6th Cir. 2014) (quotiBgrgess 735 F.3d at 478).

The inadequate-training theory that Pldfrdidvances in this case (Dkt 14, Am. Compl.,
1 39; Pl.'s Resp., Dkt 45 at 11-14) requires a pliitdi prove three distinct facts: (1) “that a
training program is inadequate to the taskstti@bfficers must perform”; (2) “that the inadequacy
is the result of the city’s deliberate indifferencaidgq3) “that the inadequacy is ‘closely related to’
or ‘actually caused’ the plaintiff’s injury.Alman v. Reed703 F.3d 887, 903 (6th Cir. 2013) (citing
City of Canton, Ohio v. Harrig#89 U.S. 378, 390-91 (1989)). “[I# well settled that ‘[t]here can
be noMonell liability under 8§ 1983 unless thereas underlying unconstitutional actWilson v.
Morgan, 477 F.3d 326, 340 (6th Cir. 2007) (quotity of Los Angelesv. Helle475 U.S. 796, 799
(1986)); Robertson, suprégsame);Scott v. Clay Cnty., Tenr205 F.3d 867, 879 (6th Cir. 2000)
(same).

Last, a government official seeking qualdfienmunity may defend a 8 1983 lawsuit on one
or both of two grounds: (1) thathtonduct did not violate the plaintiff's constitutional or statutory
rights, or (2) that any right viated had not been “clearly established” at the time of the violation.

Garceau v. City of Flint572 F. App’x 369, 371 (6th Cir. 2014) (citiktprlow v. Fitzgerald 457



U.S. 800, 818 (1982)). The purpose of such imityuis to protect officials from “undue
interference with their duties and from potentially disabling threats of liabiliBass v. City of
Dayton 770 F.3d 368, 374 (6th Cir. 2014) (quotidgrlow, 457 U.S. at 806). To ensure robust
protection, qualified immunity protects “all but the plainly incompetent or those who knowingly
violate the law.” Id. (quoting Malley v. Briggs 475 U.S. 335, 341 (1986)). “[l]f officers of
reasonable competence could disagree oimssug, immunity should be recognizedfalley, 475

U.S. at 341. “Each defendant’s liability mustdssessed individually based on his own actions.”
Pollard v. City of Columbus, Ohi@80 F.3d 395, 402 (6th Cir. 2015) (citiBghay v. Bettendoyf

601 F.3d 640, 650 (6th Cir. 2010)).

1. Fourth Amendment (Count I)

In Count I, Plaintiff alleges that DefendantfiCers violated (a) his “right to be free from
unreasonable searches and seizures of his person and property, protected by the Fourth Amendment,
as incorporated by the Fourteenth Amendmemgd éb) his “right to liberty protected in the
substantive component of the Due Process Clause of the Fourteenth Amendment, which includes
personal safety and freedom from captivity” (Dkt 14, Amend. Compl. § 34). As for the City’s
liability, Plaintiff alleges that the City (1) “alnorized, tolerated, ratified, permitted, or acquiesced
in the creation of policies, practices, and customtsdabtablished a de facto police [sic] of deliberate
indifference to Officers’ unlawful harassment iaflividuals such as Plaintiff, specifically by
adopting Ord. No. 67-11" and (2) “has not propeyried its officers in Michigan firearms law and
has thus repeatedly violated the constitutional sigiftindividuals in similar situations to the

Plaintiff” (id. 1938-39).



The right at issue in Plaintiff's Count | tee Fourth Amendment right to be free from
“unreasonable searches and seizures.” Co8sT. Amend. IV. “Where a particular Amendment
provides an explicit textual source of constitutional protection against a particular sort of
government behavior, that Amendment, not the rgereeralized notion of substantive due process,
must be the guide for analyzing these claintS8dunty of Sacramento v. Lew#23 U.S. 833, 842
(1998). Consequently, as threshold matter, tnrtCagrees with Defendants that they are entitled
to summary judgment of Plaintiff's claim in Paragh 34(b) of his Amended Complaint of a “liberty
deprivation” under the substantive due processsd of the Fourteenth Amendment because such
a claim is subsumed by the Fourth Amendment¢D8fr., Dkt 46 at 2-3). Additionally, Plaintiff
appears to have waived the substantive due gsataim, indicating in his Response to Defendants’
motion that he has “not plexdcount which is solely dependaupon the Fourteenth Amendment”
(Pl.’s Resp., Dkt 65 at 6).

Turning to Plaintiff’'s search-and-seizured¥th Amendment claim in Paragraph 34(a) of
Count I, Defendants do not dispuhat Plaintiff was “seized” within the meaning of the Fourth
Amendment, i.e., that Plaintiff's freedom obmement was restrained. Rather, Defendants argue
that Officers Moe and Johnston are entitledummary judgment because Moe was justified in
stopping and briefly detaining Phiff as a community-caretaking function, or, alternatively as a
reasonable investigatory stop (Defs.” Br., Dkt 4&at Defendants poirmut that even if the
investigatory stop was not reasonable, Offid@hnston did not violate Plaintiff's Fourth
Amendment rights where Johnston did not play an active role in theidtogt (11). Next,
Defendants argue that the City is entitled to surgqadgment of Count | because it is not liable

for constitutional violations that did not occud.(at 12). Last, Defendants argue that even if
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Plaintiff's rights were violated, Bintiff can point to no City custm or policy that was the moving
force behind his constitutional injurig(at 12-14). The Court will conséd each argument, in turn.

(@) Exigent Circumstances

The Supreme Court has carefuthafted certain exceptions to the warrant requirement, one
of which is the exigent-circumstances exceptidiegler v. Aukermarb12 F.3d 777, 785 (6th Cir.
2008). The Court articulated four situations tialy give rise to exigent circumstances, including
(1) hot pursuit of a fleeing felon, (2) imminent dastion of evidence, (3) the need to prevent a
suspect’s escape, and (4) a risklanger to the police or otheigl. According to the Sixth Circuit
Court of Appeals, the fourthsk-of-danger exigency has been most frequently applied in cases
where government actors were performing “commuoésetaker” functions rather than traditional
law-enforcement functionsid. The Supreme Court has described police officers’ community
caretaking functions as investigatory functiggesformed where “there is no claim of criminal
liability,” functions “totally divorced from the dection, investigation, or acquisition of evidence
relating to the violation of a criminal statuteCady v. Dombrowsk#i13 U.S. 433, 441 (1973%ee
also Guptav. CranéNo. 1:09-CV-573, 2010 WL 775222, at(&.D. Mich. Feb. 26, 2010) (“[T]he
community-caretaker rule recognizes that authoritexpuently engage in actions to guarantee the
safety of the public”).

A government actor, in order to satisfy thegext-circumstances exception, must show that
“there was a risk of serious injury posed to hirhsehis fellow officer oothers that required swift
action.” Ziegler, 512 F.3d at 785. In reviewing whether exigent circumstances were present, the
court must consider “the totality of the circuarstes and the inherent necessities of the situation

at the time.”1d. (quotingUnited States v. Rohri®8 F.3d 1506, 1511 (6th Cir. 1996) (citation and
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guotation marks omitted)). “[T]he critical issuenibether there is a ‘true immediacy’ that absolves

an officer from the need to apply for a warramtl aeceive approval from an impartial magistrate.”
United States v. Washingtdv3 F.3d 279, 288 (6th Cir. 2009)p@lying the fourth risk-of-danger
exigency in the context of community caretakerctions “does not provide the government with
refuge from the warrant requirement except when delay is reasonably likely to result in injury or
ongoing harm to the community at largkel’at 289.See, e.g., Michigan v. Ty|e¥36 U.S. 499, 509
(1978) (applying the risk-of-danger exceptiomtwarrantless entry of a burning buildinghacker

v. City of Columbus328 F.3d 244, 254-55 (6th Cir. 2003) (appg the risk-of-danger exception

in response to a 911 call reporting an injury).

Defendants argue that Officer Moe’s actions in this case fall well within the scope of his
community caretaking functions wte (1) the stop was based on specific, articulable facts; (2)
Officer Moe’s interest in determining that Plaffitvas not about to usedweapon to harm himself
or others outweighs Plaintiff's ierest in not being disturbed by government intrusion; and (3) the
duration and (4) scope of the seizure werédichto accomplishing its purpose (Defs.’ Br., Dkt 46
at 5-6, citingUnited States v. Garng16 F.3d 1208, 1213 (10th Cir. 2005) (employing a
four-prong test to assess the reasonableness of a community-caretaking seizure)).

Plaintiff responds that the facts of the cagasn which Defendants rely involved immediate
threats and that he, in contrast, posed “no smechediate threat to justify a seizure” (Pl.’s Resp.,
Dkt 45 at 7). Plaintifindicates that “one-in-twenty peopgl¥ficer Moe passes on a daily basis is
carrying a firearm” and that “[a]Jnybody wearingagket could have ‘tactical accessibility’ to a
firearm” (id. at 7-8). Indeed, Plaintiff opines thhts “drop leg holster,” which Defendants

characterize as a “tactical holster,” “actually incesathe distance, and therefore time, to draw a
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firearm” (id. at 8). Plaintiff also asserts that Offiddoe’s actions—pointing gun at Plaintiff from
across the street, disredang Plaintiff's attempts to offer hidentification, and lecturing Plaintiff—
“fall outside the scope of the community caretaker functiah).(

Defendants’ argument has merit.

Plaintiff's subjective assessment of whetheriehavior posed an immediate threat is not
the appropriate lens through which the officerticacs are viewed. Rathghe Court “undertake[s]
an objective assessment of an officer’s actiorigint of the facts andircumstances then known
to him.” Scott v. United Stated36 U.S. 128, 137 (1978). “Antamn is ‘reasonable’ under the
Fourth Amendment . . . ‘as long as the circumstances, viewed objectively, justify [the] action.”
Brigham City, Utah v. Stuarb47 U.S. 398, 404 (2006) (quotiBgott 436 U.S. at 138).

Here, Plaintiff was walking in a residentre@ighborhood across the street from a church in
service on a Sunday morning (JSEQf Defs.” Ex. A., Dkt 46-1, Moe Aff.  5). He was wearing
camouflage pants and an FNP-45fiGad pistol secured in a ldwlster, with a TLR-2 rail mounted
tactical light with a laser sight attached topistol (JSF 11 10-11; Moe Aff. 11 4-6, 23). Plaintiff’s
appearance and behavior, which included sintiftadkuna Matata” loudly enough to be heard from
a police cruiser, was sufficiently alarming toesident to call 911 (JSF T 13; Moe Aff. § 10).
Officer Moe, an officer who spent more than eleven years assigned to the neighborhood where
Plaintiff was walking, did not recognize Plaintifichattested that he thought Plaintiff “may have
had mental issues and was about to commit a violent crime” (JSF 1 13; Moe Aff. |1 2-3, 9-11).

The Court agrees with Defendants that thality of the circumsinces, and the inherent
necessities of the situation, objectively demonsthetea true immediacy existed, one that absolved

Officer Moe from the need to apply for a warrant receive approval from an impartial magistrate.
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Specifically, Officer Moe was justified in folaing up on the neighbor’s 911 call and using swift

action to determine whether Plaintiff’'s behavior gage to a need to protect or preserve life or
avoid serious injury, either of Plaintiff or others in the neighborhood. Defendant officers are
therefore entitled to judgment as a matter of law on this basis.

(b) Terry Stop

Alternatively, Defendants, analogizing to the factEmbody v. Ward695 F.3d 577, 580
(6th Cir. 2012), argue that Officer Moe’s seizwaes a reasonable investigative stop (Defs.’ Br., Dkt
46 at 6, citingTerry v. Ohig 392 U.S. 1 (1968)). Defendants opine, again under the totality of the
circumstances, that Officer Moe had reasonaldpision to stop and detain Plaintiff long enough
to make sure he was not a threat to himself or otigbrat(9-11).

Plaintiff responds that “[tlhe immed&tase is easily distinguished from Erabodycase”
inasmuch as Plaintiff did not attempt to creat@tuation where “officersad to make a judgment
call on whether this act was a crime” (Pl.’'s Resp., Dkt 45 at 9). Plaintiff asserts that the cases
Defendants reference from thedizrn District of Michigan also “all share the commonality that
there are statutory violations implicated by their facts,” whereas “Plaintiff in this case was not
suspected of any crime at allti(at 9-10).

Defendants’ argument again has merit.

“Police officers may not stop citizens minditigeir own business on a public street in the
absence of reasonable suspicion that they t@wvenitted, or are about to commit, a crimeamily
Serv. Ass’n ex rel. Coil v. Wells Twp83 F.3d 600, 604 (6th Cir. 2015) (citimgrry, 392 U.S. at
21-22). “TheTerry Court conditioned the constitutionality od@arch arising from an investigatory

stop on (1) whether the police initiated the stop ldlyfand (2) whether the search was reasonably
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related in scope and dureri to its justification.” United States v. Bast __ F. App’x ___, No.
13-5757, 2015 WL 1600253, at *2 (6th Cir. Apr. 9, 2015).

In Embody 695 F.3d at 579, the plaintiff went tstate park on a Sunday afternoon, dressed
in camouflage, with a fully-loaded Draco AK-47 pissing across his chest. Park visitors reported
their concerns about the plaintiff to park rangeéds.A park ranger found the plaintiff in a parking
lot and ordered him to the ground at gun poiidiat 580. Without arresting the plaintiff, the ranger
removed the gun, patted him for other weapons and detainetthithen the local police officers
arrived, the ranger explained his concern thatplaintiff's weapon was illegal, and the officers
conducted a weapons check to determine the gun’s statubeanwhile, the plaintiff requested
the presence of a police supervisor, even afteotficers advised him it would delay his release.
Id. Once the officers confirmed that the fireditthe definition of ehandgun under state law, the
ranger returned the gun to the plaintiff and released hin.The incident lasted about two and
one-half hours.ld.

The plaintiff sued the park ranger, claimimg Second, Fourth and Fourteenth Amendment
rights had been violatedPertinent here is the Sixth Circuit’s rejection of the plaintiff's Fourth
Amendment argument. First, the Sixth Citcaasoned that “Embody’s AK-47, carried openly and
fully loaded through a state park, gave [tla@ger] ample reason for suspicion that Embody
possessed an illegal firearmrEmbody 695 F.3d at 580. Second, the Sixth Circuit determined that
the scope of the ranger’s investigation was reasonably related to the circumstances that justified the
stop. Id. at 581. Indeed, the Sixth Circuit found tHajrdering Embody to the ground at gun point
was not an excessive intrusion given the existehedoaded weapon, [antl]e risk to officer (or

public) safety if Embody had been up to no good.ld.”In conclusion, the Sixth Circuit observed

15



that “[tjo [Embody’s] mind, all that matters is thegtrrying an AK-47 pistol ira state park is legal
under Tennessee law; the gun’s resemblance tesauk rifle, the conspicuous arming of it, his
military clothing and the concerns of passieysadd nothing. But the constitutional question is
whether the officers had reasonable suspiciorcafi@e, not whether a crime occurred. Otherwise,
all failed investigatory stops would lead to successful § 1983 acti@mbody 695 F.3d at 581.

Similarly, in this § 1983 action, Plaintiff wavalking in a residential neighborhood across
the street from a church in service on a Syndarning (JSF § 10; Defs.” Ex. A., Dkt 46-1, Moe
Aff. 15). He was wearing camouflage pants anBR-45 Tactical pistol secured in a leg holster,
with a TLR-2 rail mounted tactical light with asker sight attached to the pistol (JSF {1 10-11; Moe
Aff. 1 4-6, 23). Like the park ranger Embody Officer Moe did not randomly stop Plaintiff.
Rather, Plaintiff's appearance and behavioiciwincluded singing “Hakuna Matata” loudly enough
to be heard from a police cruiser, was sufficieatirming to a resident to call 911 (JSF 1 13; Moe
Aff.  10). Officer Moe, anfficer with then 23 years’ polioig experience, responded to the 911
call, observed Plaintiff and attested that he tho®iintiff “may have hd mental issues and was
about to commit a violent crime” (JSF | 13; &MAff. 1 2-3, 10-11). Officer Moe knew that
Michigan law prohibits issuance of a firearmsehse to a person who is subject to an order of
involuntary hospitalization due to mental ilinessamorder of legal incapacity due to mental illness
(Moe Aff. 11 20, 25-26seeMICH. CoMP. LAWS §828.422(1) & (3)(a))-(ii) (License to purchase),
8 28.425b(7)(d)}-(ii) (License application).

Again, Plaintiff's subjective perspectivetbie circumstances is irrelevant to Terry stop
analysis. Like the plaintiff iEmbody Plaintiff repeatedly emphasizésat carrying his firearm on

a public sidewalk is legal, assigning no significanckisdocation outside a church in service, the
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conspicuous placement of his firearm in a low tactical holster, the tactical light with laser
mounted on his firearm, his military clothingshoud singing of a song from a children’s movie,
or the resulting concerns of at least one person leaving church. Likewise, it is not the role of this
Court to subjectively weigh a police officer's options and “dictate the precise methods of
investigation to be pursued by police officeisideed, ‘[a] creative judge engaged in post hoc
evaluation of police conduct can almost always imagine some alternative means by which the
objectives of the police might have been accormplis' but this would require us to ‘indulge in
unrealistic second-guessing.'United States v. Winter§82 F.3d 289, 302-03 (6th Cir. 2015)
(quotingUnited States v. Sharpé70 U.S. 675, 686-87 (1985)f. Baker v. Smiscikd9 F. Supp.
3d 489, 498 (E.D. Mich. 2014) (opining that to prevent the “recurrent tragedies triggered by gun
violence in public spaces, ... police are properly mjisefficient freedom of action to investigate
circumstances that reasonably suggest an oifaterisk to officer or public safety”).

The Court determines that under the totabifythe circumstances, Officer Moe had
reasonable suspicion to stop andydariefly detain Plaintiff. See Northrup v. City of Toledo Police

Dep't, F.3d __, No. 14-4050, 2015 WL 2217061*4at6th Cir. May 13, 2015) (citing

Embodyas support for the proposition that an officeryrba justified in seizing a plaintiff who
appears to not be legally carrying a gun). Furihieen the risk to the officer or others posed by
a loaded weapon, Officer Moe’s decision to foisgarm Plaintiff was a prudent and objectively
reasonable decision. Last, Officer Moe diligentlysued a means of investigation likely to quickly
confirm or dispel his suspicions, to wit: detainiigintiff for a total of only thirteen minutes to run
the LEIN check. Like the park ranger Embody Defendant officers here are also entitled to

judgment as a matter of law on Plaintiff's § 1983 claim for a violation of the Fourth Amendment.
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In sum, based on the applicable law, the fadwed in the light most favorable to Plaintiff
support alternate justifications for the warrantless seizure on March 3, 2013 and the legal conclusion
that no Fourth Amendment violation occurred.

(c) Qualified Immunity

Even if Officer Moe’s actions violated Plaintiff's Fourth Amendment rights, Plaintiff did not,
on these undisputed facts, have a “clearly estaadisight” that was violated. Police officers of
“reasonable competence” could disagree aldwdther Officer Moe’s conduct in temporarily
disarming and briefly detaining Plaintiff for investigation would have violated Plaintiff's rights;
therefore, the Court finds that Officktoe is entitled to qualified immunitySee, e.g., Bake49 F.
Supp. 3d at 499-500 (where suspect who openlyecharrifle and handgun in a restaurant did not
have a clearly established Second Amendment tagbpenly carry firearms in a private business
establishment, district court held that policeadfis who detained and disarmed suspect in order to
investigate were entitled to qualified immunity witgard to suspect’s § 1983 claim for violation
of Fourth Amendment).

(d) TheCity

With regard to the City’s liability for thedurth Amendment violation alleged in Count |,
Plaintiff argues that by (1) “leaving enacted a statute which violated Plaintiff's rights” and (2)

“training their officers within an environment hostitePlaintiff’s rights, Defendant City of Grand

3As Defendants point out in ReplDkt 47 at 3), Plaintiff di not respond to their argument
that Officer Johnston did not participate in théahstop of Plaintiff andhat it was reasonable and
permissible for Officer Johnstda rely on information provided by Officer Moe in assisting with
the stop (Defs.’ Br., Dkt 46 at 11). Consequerdlgn if the officers were not entitled to summary
judgment on these alternate bgd®fficer Johnston is nonetheless entitled to summary judgment
because Plaintiff failed to present evidence that creajeauine issue of material fact as to whether
Officer Johnston violated his Fourth Amendment rights.

18



Rapids made a policy decision which was the moving force depriving Plaintiff of his rights” (Pl.’s
Resp., Dkt 45 at 13-14). However, the City may ndidid liable for a violation that did not occur.
“Without a deprivation, policy does not mattef.vth v. City of Toledat80 F. App’x 827, 832 n.2
(6th Cir. 2012) Standifer v. Lacorb87 F. App’x 919, 923 (6th Cir. 2014) (sam@&hitson v. Knox
Cnty. Bd. of Edu¢468 F. App’'x 532, 541 (6th Cir. 2012) (s@)n Similarly, without an underlying
constitutional violation, the City is not subject tat $or inadequacies in training its police officers.
See, e.g., Smith v. Erie Cnty. Sheriff's Dep’t  F. App’x ___, No. 14-3157, 2015 WL 831730,
at *9 (6th Cir. Feb. 26, 20153, L. ex rel. K.L. v. Pierce Twp. Bd. of Trust&&4 F.3d 956, 962 (6th
Cir. 2014);Amerson v. Waterford Twb62 F. App’'x 484, 491 (6th Cir. 2014Jutlip v. City of
Toledq 488 F. App’x 107, 111 (6th €i2012). All three Defendants are therefore entitled to
summary judgment of Count I in their favor.

2. Second Amendment (Count II)

In Count I, Plaintiff alleges that “Defenda@fficers’ decision to seize Plaintiff’s pistol,
without justification or provocation, violad his Second Amendment individual right, as
incorporated by the Fourteenth Amendmentgegkand bear arms” (Dkt 14, Amend. Compl. 1 43).
As for the City’s liability, Plaitiff alleges that his injury was “a direct and proximate result of
Defendant Officers’ actions and the policiesaqgtices, and customs of the Grand Rapids Police
Department and the City of Grand Rapids described abalef 44).

@) Qualified Immunity

In support of summary judgment in their faxar Count Il, Defendastpoint out that “the
right [to bear arms is] not a right to keapd carry any weapon whatsoever in any manner

whatsoever and for whatever purpdéDefs.’ Br., Dkt 46 at 15, quotingeller, 554 U.S. at 626).
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Defendants argue that Officers Moe and Johnston are immune from civil liability because any
Second Amendment right to openly carry a gus wat “clearly established” in March 201d.j.

Plaintiff responds that “[i]t is obvious thae&ring arms outside one’s home is a right that
has been protected under the Second Amendnrerd & adoption” (Pl.’s Resp., Dkt 45 at 15).
Relying onMcDonald v. City of Chicagdb61 U.S. 742 (2010), Plaintiéfsserts that the “core” of
the Second Amendment right to bear arms is “talide to defend oneself” and that that right “must
logically follow to wherever oneself is locatedtd(at 16). Plaintiff opins that “Officer Moe’s
targetting [sic] of Plaintiff for the exercise bis Second Amendment right to carry a firearm is an
injury of that right just as surely as the ar@san individual for thexpression of political opinion
would be an injury of the First Amendment right to freedom of speéah.’ (

Courts may exercise their sound discretion in deciding to first address (1) whether facts
alleged or shown by plaintiff makaut violation of constitutional ght, or (2) if so, whether that
right was clearly established at the time of the defendant’s alleged miscorféeatson v.
Callahan 555 U.S. 223, 236 (2009)efferson v. Lewj$94 F.3d 454, 460 (6th Cir. 2010). Here,
the Court turns first to the latter inquiry and determines that Defendants are entitled to summary
judgment of Count Il because the right Pldfntlaims was not clearly established at time of
Defendants’ alleged misconduct.

Deciding whether a law is “clearly established” in an inquiry that must be “undertaken in
light of the specific context of the ags1ot as a broad general propositiofldyd v. City of Detroit
518 F.3d 398, 405 (6th €i2008) (quotingSaucier v. Katz533 U.S. 194, 201 (2001)). In
McDonald 561 U.S. at 791, the Supreme Court held“‘thatDue Process Clause of the Fourteenth

Amendment incorporates the Second Amendment right recognitéaller.” In Heller, in turn,

20



the Court had struck down the District of Coluaib firearms regulations, but only to the extent
those regulations interfered with a residentiglit to render a firearm operable and carry it about
his home in that condition only when necessargéii-defense.” 554 U.S. at 576. As Defendants
emphasize, the Supreme CourHaeller expressly declared that “the right secured by the Second
Amendment is not unlimited” and similarly instructindt the right to bear arms is not “a right to
keep and carry any weapon whatsoever inraagner whatsoever and for whatever purpose.”

at 626.

As Plaintiff himself concede%yeither the Sixth Circuit nor the Supreme Court have spoken
on the specific issue of open carry” (Pl.’'s Resp., Dkt 45 at3€¢.Tyler v. Hillsdale Cnty. Sheriff's
Dept, 775 F.3d 308, 316 (6th Cir. 2014) (collecting cases in support of the proposition that “the full
breadth of the Second Amendment has not lble¢ermined”), Reh’g en Banc Granted, Opinion
Vacated (Apr. 21, 2015%kee also Powell v. Tompkijng83 F.3d 332, 348 n.10 (1st Cir. 2015)
(collecting cases in support of the proposition t@atconsensus exists among the circuits as to
whether, and to what extent, the limiteec8nd Amendment individual right describedHeller
extends beyond the hearth and home settBaher v. Schwarb40 F. Supp. 3d 881, 894 (E.D.
Mich. 2014) (collecting cases in support ot throposition that “application of the Second
Amendment (and specifically the right to bear afarghe purpose of selfefense) outside of the
home, is unsettled”). Accordingly, the right Pli#fralleges Defendants violated—the right to bear
arms for the purpose of self-defense outsigehtbme—was not “clearly established” under the
Second Amendment in March 2013. Therefore, Defendants Moe and Johnston are entitled to

qualified immunity from Plaintiff's Second Amendment claim in Count II.
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(b)  The City

With regard to the City’s liability for thEecond Amendment violation alleged in Count I,
Plaintiff briefly argues that “[fjrough its requirement of licensing, Grand Rapids restricts the right
to carry that is guaranteed undee Second Amendment” (Pl.’'s Resp., Dkt 45 at 18). Plaintiff's
argument implicates Grand Rapids City Co®e1§ 3.3, which the parties agree provides that “[n]o
person shall carry any firearm upon his or her peirsany public street, alley or other place open
to the public in the City of Grand Rapids,” unléss person is licensed by the state to do so, or the
weapon is unloaded and visibly inoperalie &t 12, 17; Defs.” Reply, Dkt 47 at 6 n.3).

Officer Moe attested that “[n]aity ordinance factored into [his] decision to detain Deffert”
(Moe Aff. T 41), and Plaintiff dmowledges that the ordinance is paforced (Pl.’s Resp., Dkt 45
at 11-12). Plaintiff's argument amounts to nothingerthan his assertion that the existence of an
unenforced ordinance caused a violation of his Constitutional rights, an assertion that the Court finds
a wholly unpersuasive basis for holding the @&aple in this case. Again, municipalities may be
held liable for the constitutional violations otthemployees only where the municipality’s policy
or custom led to the violationRobertson 753 F.3d at 622 (citinlylonell, 436 U.S. at 694-95).
Plaintiff's argument is not supported on this record.

Further, as Defendants pomit, Plaintiff does not specifittg argue that § 9.173 violates
the Second Amendment, only that the ordinamdlicts with state lawDefs.’ Br., Dkt 46 at 17;
Pl’s Resp., Dkt 56 at 17-18). The ordinance’s illegality under state law can neither add to nor
subtract from its constitutional validitySee Snowden v. Hugh&21 U.S. 1, 11 (1944) (“[An

action’s] illegality under the state statute can neither add to nor subtract from its constitutional
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validity.”)). Section “1983 claims are designedvindicate federal law, not state lawEmbody
695 F.3d at 581.

In short, all three Defendants are entitled to summary judgment of Count Il in their favor.
3. First Amendment (Count IIl)

In Count Ill, Plaintiff alleges “Defendantsictions violated the following Constitutional
rights of Plaintiff: (a) “Plaintiff's right to core politicial [sic] speech protected by the First
Amendment and incorporated by the due procimsse of the Fourteenth Amendment, which
includes conduct intended to rally public support for a particular cause,” and (b) “Plaintiff’'s right
to symbolic expression protected by the FXstendment and incorporated by the due process
clause of the Fourteenth Amendment, whichudek conduct intended to inrcrease [sic] awareness
of a particular cause” (Dkt 14, Amend. Compl. 1.48s for the City’s liability, Plaintiff again
alleges that his injury was “a direct and proximate result of Defendant Officers’ actions and the
policies, practices, and customs of the Grand Rapids Police Department and the City of Grand
Rapids described abovat( 1 48).

To the extent Plaintiff attempts to allegeotdifferent constitutional violations in Count Ill
of his Amended Complaint, the distinction has since become lost. In his brief response to
Defendants’ arguments for summary judgmenCotint Ill, Plaintiff references only “firearms-
related symbolic speech,” and the Court theredetermines that any “political speech” claim has
been waived.

Defendants argue that Officers Moe and Jaymare entitled to summary judgment of Count
lIl because Plaintiff cannot shavat he was engaged in exgpsere conduct (Defs.” Br., Dkt 46 at

18). Defendants assert that efdtaintiff was engaged in exmsive conduct, the officers’ actions
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were a justifiable and very brief restian of expressive conduct permitted under@iBrien test

(id. at 20-21). Alternatively, Defendants argue that the officers are also entitled to qualified
immunity on Plaintiff’'s First Amendment claimebause openly carrying a firearm is not a clearly
established form of expressive condudt &t 21-22).

In his Amended Complaint, Plaintiff allegestinis act of openly ¢eying a pistol in public
was intended, “in part, to increase awarenessagpan carry is lawful in Michigan and to rally
public support” (Dkt 14, Amend. @apl.  46). In his one-paragraph response to Defendants’
arguments, Plaintiff additionally asserts thattes wearing “a shirt with the slogan ‘It's not the
Tool, it's the Fool’ in an atrapt to show his opposition to strict gun control measures,” although
Plaintiff concedes that, “due to cold weathtg shirt was covered up at the time he encountered
Officer Moe” (Pl.’s Resp., Dkt 45 at 18). Plaifhloes not further elaborate on the merits of his
First Amendment claim other than to indicate tiat'challenges the authority Officer Moe had to
detain him for carrying a pistol, and incorporatest argument against Officer Moe’s interference
with his right to free speechid().

Defendants are entitled to summary judgment of Count IIl.

Conduct alone may be “sufficiently imbued wilements of communication to fall within
the scope of the First and Fourteenth Amendmeni®Xas v. Johnsod91 U.S. 397, 404 (1989)
(quoting Spence v. Washingtod18 U.S. 405, 409 (1974)). However, the Supreme Court has
“rejected ‘the view that an apparently limitlessiety of conduct can be labeled “speech” whenever
the person engaging in the conductmute thereby to express an idedd” (quotingUnited States

v. O’Brien, 391 U.S. 367, 376 (1968)). In order for conduct to qualify for First Amendment

protection, the court must determine that (1) theas intent to convey a particularized message at
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the time of the conduct; and (2) there was a diledihood that “the message would be understood
by those who viewed it."Spence418 U.S. at 410-11.

Even assuming arguendo that Plaintiff's mitefter eating breakfast on March 3, 2013 was
to carry his FNP-45 Tactical pisteith a TLR-2 rail mounted tactichght and laser sight in his leg
holster to increase awareness on the topic of goina, the Court agrees with Defendants that the
record nonetheless does not support a greatidad that the messageould be understood by
those who viewed Plaintiff. Plaintiff conceddémt he was neither chanting nor reciting slogans
concerning the right to bear arms or open carrywas he carrying any barmsign, flag or poster
advocating the right to bear arms or open c@f8F 1 41). His outerwedid not contain a slogan
or statement advocating the right to bear arms or open carry, and his t-shirt, while arguably
exhibiting such a slogan, was admittedly covarpavhen Plaintiff encountered Officer Mad.(

19 42-43; Pl’s Resp., Dkt 45 at 18). Neitt@ificer Moe nor the person who called 911
apprehended Plaintiff's intended message. Theraagas merely alarmed. And Officer Moe, who
attested that “Deffert’s behavior was not coteiswith my experience with open carry advocates,”
similarly opined that Plaintiff's behavior was iaatl “more consistent with tactical preparedness
for unlawful purposes” (Moe Aff.  40).

Even assuming arguendo that Plaintiff was endag@rotected speech such that the First
Amendment comes into play, the next questiowlgther the officers’ actions interfering with
Plaintiff's purported expressivenduct were sufficiently justifiedSee generally O’'Brier891 U.S.
at 377 (explaining that government regulation efduct is sufficiently justified “if it is within
constitutional power of governmentjtffurthers important or substantial governmental interest; if

governmental interest is unrelated to suppressifreefexpression; and if incidental restriction on
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alleged First Amendment freedom is no greater thasgential to furtherance of that interest”). In
this regard, Plaintiff again fails to offer any stamgive response to Defendants’ argument that their
actions were justified. Plaintiff merely incorporates his challenge to Officer Moe’s authority to
detain him, but whether Officer Moe had authortitydetain” Plaintiff isa different question from
whether Officer Moe was justified in interfering with Plaintiff's purported expressive conduct.

In any event, the Court agrees with Defendants that where Officer Moe had the constitutional
power to detain Plaintif§ee suprathere is no genuine issue of material fact on this record that his
actions were taken in furtherance of an importaisubstantial government interest—to ensure that
Plaintiff was not a danger to himself or the liband not to suppress Plaintiff's “speeciSee
Tanks v. Greater Cleveland Reg’l Transit Aug80 F.2d 475, 479 (6th Cir. 1991) (characterizing
the insurance of public safety as both a sultisiaand compelling government interest). Further,
the merely thirteen-minute detention posed only an “incidental burden on First Amendment
freedoms that is no greater than is essential to further the government interest.”

In sum, based on the applicable law, the fad®s/ed in the light most favorable to Plaintiff
fail to demonstrate that any First Amendmermtation has occurred. Because Plaintiff fails to
demonstrate the violation of a clearly establisbenstitutional right, the individual Defendants are
also entitled to the protection of qualified immunity. Officers Moe and Johnston are therefore
entitled to summary judgment on Plaintiff’'s Count Ill. Likewise, the City is entitled to summary
judgment on Plaintiff's Count Il because a municipality cannot Hdeaell liability for a

constitutional violation that did not occur.
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B. State-Law Claims (Counts IV-VI)

Last, Plaintiff alleges a violation of his “inddual right to keep and bear arms under the
Michigan Constitution” (Count IV), Assault and Battery (Count V) and False Imprisonment (Count
VI). Having dismissed the claims over which it baginal jurisdiction, the Court, in its discretion,
declines to exercise supplemental jurisdiction over the state-law claims in Counts IV through VI.
See28 U.S.C. 8§ 1367(c)(3)Jnited Mine Workers v. Gibb883 U.S. 715, 726 (1966¢e also
Gamel v. City of Cincinnati625 F.3d 949, 952 (6th Cir. 2010) (“When all federal claims are
dismissed before trial, the balance of considerations usually will point to dismissing the state law
claims, or remanding them to state daotithe action was removed.”) (quotihusson Theatrical,

Inc. v. Fed. Exp. Corp89 F.3d 1244, 1254-55 (6th Cir. 1996)).
V. CONCLUSION

For the foregoing reasons, Defendants’ MofmrSummary Judgment (Dkt 44) is properly
granted. An Order will be entered consistent Witk Opinion. Because this Order resolves the last
pending claim in this case, the Couilialso enter a corresponding Judgme®éeFeD. R.Civ. P.

58.

DATED: June 1, 2015 /sl Janet T. Neff
JANET T. NEFF
United States District Judge
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