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UNITED STATES OF AMERICA
UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

STANLEY GENE DENHOF,

Plaintiff, Case No. 1:14-cv-495
V. Honorable Janet T. Neff
STATE OF MICHIGAN et al.,

Defendants.
/

OPINION

This is a civil rights action brought bystate prisoner pursuant to 42 U.S.C. § 1983.
The Court has granted Plaintiff leave to proceefbrmapauperis Under the Prison Litigation
Reform Act, RB. L. NO. 104-134,110STAT. 1321 (1996), the Court is required to dismiss any
prisoner action brought under federal law if the ctaimp is frivolous, malicious, fails to state a
claim upon which relief can be granted, or saeksetary relief from a defendant immune from
such relief. 28 U.S.C. 88 1915(e)(2), 1915A; 42 U.8§.0997¢e(c). The Court must read Plaintiff's
prosecomplaint indulgentlyseeHaines v. Kernerd04 U.S. 519, 520 (1972nh@accept Plaintiff's
allegations as true, unless they are ¢ygemational or wholly incredibleDenton v. Hernande504
U.S. 25, 33 (1992). Applying these standards, the Court will dismiss Plaintiff's complaint on

grounds of immunity and for failure to state a claim.
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Discussion

l. Factual allegations

Plaintiff Stanley Gene Denhof presently incarcerated with the Michigan
Department of Corrections (MDOC) at the Muskegon Correctional Facility (MCF), though the
actions about which he complains also occurred while he was housed at the Carson City Correctional
Facility (DRF) and the Michigan Reformatory (RMIRlaintiff sues the State of Michigan, the
MDOC, MDOC Director DanigHeyns, and the following prison employees: RMI Warden Carmen
Palmer; RMI Deputy Warden Timothy Kipp; RMidministrative Assistant Scott Yokum; RMI
Inspector Harvey Dutcher; RMI Lieutenant John Sutton; DRF Warden Willie Smith; DRF Inspector
(unknown) Christiansen; MCF Warden SherryBWMICF Deputy Warden Shane Jackson; MCF
Captain Steven Pettit; MCF Secretary to the WakKhghy Jeffries; Resident Unit Manager (RUM)
Jeanine Winger; MCF Librarian Elisia HardimaiCF Classification Diector Julie Mack; and
MCF Grievance Coordinator Lashae Simmons.

Plaintiff broadly alleges that the three prisons at which he was incarcerated between
December 12, 2011 and the present deprived hiisoights under the First, Eighth and Fourteenth
Amendments. In his first set of allegations, Rii#ii contends that the RMI Defendants imposed the
following harsh prison conditions upon him: ussigckles during cell extraons; placing Plaintiff
in protective custody but housing him in segregatvith violent offenders; labeling his cell with
a card designating that he was in protectiv&@auy, suggesting to anyone who came into the area
that Plaintiff was a snitch; failing to meet hiasic hygiene and healthcare needs; and fabricating

stories.



More specifically, on December 12, 2011, while he was housed at RMI, Plaintiff
wrote a letter to Defendant Heyns, apparently dammg about his conditions of confinement and
fear of other prisoners. On December 15, 201 1n#fs door was not opertefor lunch. Officers
came into his cell, placed him in handcuffs anacgtes, and took him to the segregation unit used
for violent prisoners. His placement in segregaprevented him from having a contact visit with
his family that day. DefendanY®kum and Dutcher met with Plaintiff's family when they arrived
for their scheduled visit, telling them that Pi@Eif was in segregation for writing the letter to
Defendant Heyns and falsifying documents. Plaistdfster left the facility and immediately called
Defendant Heyns to tell him about the allegedly retaliatory action taken against Plaintiff.

At approximately 4:00 p.m. that afterno®aintiff was placed in handcuffs, chains
and shackles and escorted to Defendant Dutcbffit®. Defendant Dutcher interviewed Plaintiff
about his letter to Defendant Heyasking if Plaintiff wanted prettion. Plaintiff does not indicate
his response to Dutcher’s question. He merely complains that he had sent letters on January 2, 2009
and earlier in 2011, reporting threats, attempted assaults and theft, yet he had not been given
protected status. Plaintiff alleges that Defendantcher accused Plaintiff's sister of forgery,
causing Plaintiff to be fearful thhts sister would endure falsepnsonment like Plaintiff himself.
Dutcher offered Plaintiff the use of the telephond asked Plaintiff to call his sister to calm her
down. Plaintiff's sister told Rintiff that Defendant Yokum hdigd to her during her meeting with
Yokum and Dutcher, apparently by telling her sommegldifferent than what Dutcher told Plaintiff.
At the end of the interview, Dutcher told Plaintiff that, if he needed to make another call or needed

to talk to Dutcher, he should just ask, and it would be allowed.



When Plaintiff arrived back in the segpation area, he noticed that all other
segregation prisoners had a white card outside tlogirs. In contrast, Plaintiff had a blue card
outside his cell door, saying “Prot(Compl. § 42, docket #1, Page ID#1®lnintiff claims that the
different card communicated to the other prisoners in the unit that Plaintiff was a “snitth.” (
Plaintiff asked the on-duty correctional officehi# could use the telephone, but his request was
denied. Petitioner received a portiof his property, such as clothing, sheets, towels, and some
books, but he received no personal hygiene itaris.request for both hygiene items and writing
implements was denied.

On December 16, 2011, Plaintiff was visitedfémily. Instead of having up to six
hours of contact visitation, Pldiff was shackled and handcuffeaidahe could only speak with his
family from behind glass and through a phone fonded period of time. The waist-shackles made
it painful to hold the phone. He also could hate any food, water drink during his non-contact
visit. Plaintiff told his familythat he did not have a toothbrush, toothpaste, deodorant or shampoo,
nor did he have a cup to drinlofn. Plaintiff’'s family complaied to Defendant Heyns’ office on
numerous occasions. Plaintiff was again denieddmgitems and a phone call. Because of the blue
card on his cell, other prisoners in segregatiogaheto yell that Plaintiff was a snitch and an
informant, and they harassed and demeanedtiaiPlaintiff wastold by unknown correctional
officers working in segregation that “this is atthappens to snitches and that he shouldn’t have
written t[o] ‘Lansing’ about the officers.”Id. § 53, Page ID#9.)

On December 17 and 18, 2011, Plaintiff aga&s denied the opportunity to use the
telephone. On December 18, Plaintiff asked wakpwith the shift commander. Defendant Lt.

Sutton came to Plaintiff's cell, but refused to allBVaintiff to speak withhim in private. Sutton



gave Plaintiff a pen and paper, on which heswaaked to write down the problem. Plaintiff
complained about the verbal abuse, the denial of phone calls, and the lack of psychiatric medical
providers. Sutton told Plaintiff that everyonesegregation had problems, that no psychiatric
worker was available, and that Plaintiff couldt use the phone. Plaintiff again asked to see
Dutcher, but his requests were dehi Plaintiff received another rmentact visit with his sister, to
which he was taken in handcuffs and shacklads. he was returning to his cell, he asked the
correctional officer for personal hygiene produéts.was provided some tooth powder, but nothing
else.

Later that afternoon, Plaintiff was transfefte another section of the facility, which
was used for segregation of inmates for protegioposes. According to Plaintiff the verbal abuse
and harassment stopped, but he still did not redeas/@ersonal property. In addition, Plaintiff
alleges that the protection unit had openings fgsgaeceding his transfer, demonstrating that his
original segregation placement was retaliatory and designed to inflict physical and emotional
distress. Further, Plaintiff complains that cofi@tal officials did not notify him that he now would
be able to use the phone. Plaintiff's family caléend left a message for the prison administration
to deliver a care-pack to Plaintiff, which heddiot receive. Plaintiff also did not receive his
personal property, despite having been told by Sutton that he could have it. Also, although a
correctional officer gave Plaintiff a small pdrio use on a game book, Plaintiff was not given
paper.

On December 20, 2011, Plaintiff's siste#nt a written complaint to Defendant
Heyns, which was copied to Governor Snyder attdrAey General Schuette. Plaintiff’s sister also

contacted Michigan congressmen and the Ombudsman’s office. On December 22, another sister



telephoned Defendant Yokum. Yokum advised her that the investigation was complete and that
Plaintiff would remain in segregation until hesxghipped out, because he would not be staying at
RMI. On December 26, Plaintiff's sister again contacted Defendant Heyns about the alleged
retaliation. Plaintiff was ordered to pack his personal property for a transfer on December 28, 2011.
He was transferred to DRF on December 29, 2014int#f complains that he was not personally
advised that the investigation was completer, was he given a reason for his placement in
traditional segregation. On January 2, 2012, Plaiatiter again sent a letter to Defendant Heyns,
complaining about the events leading to Plaintiff's transfer.

In his complaint, Plaintiff alleges db as the result of his confinement to
administrative and protective segregation foo tweeks, his muscles atrophied, causing him to
experience severe pain and exhaustion for seveekswvhenever he walked to the meal hall. He
also complains that his lack of a tooth brushtfeo weeks and lack aboth powder for three days
caused a filling to fall out and his tooth to rot.

On the night of February 20, 2012, Plaint#fl asleep while his roommate was still
awake. The following morning, during the prisoner count, Plaintiff was told by a correctional
officer that his door was unlocked and open, and he would be getting a ticket. The guard told
Plaintiff that he could not filegrievance contesting the ticket. Pi#i’s sister wrote to Defendants
Smith and Heyns. Plaintiff himself “sent out a barrage of letters to the President, Governor,
Attorney General, and a number of other pea@iout his wrongful conviction, incarceration and
circumstance.” Ifl. § 79, Page ID#22.) Approximately two days later, Defendant Christiansen
called Plaintiff into his office, telling Plaintiff ivas routine. Christiansen asked how he was doing

and if he had any problems. PRiaif did not complain about himuscle atrophy or dental problems,



ostensibly because he feared retaliation. Hefaled that, becauselzfing called into Inspector
Christiansen’s office, he would again be labeled a snitch.

On December 5, 2012, Plaintiff was tramsde to MCF, arriving at approximately
11:00 a.m. Plaintiff complains that he did meteive his property for two days, in violation of
prison policy. He also alleges that, becausditienot have his hygiene items, he was forced to
attend his family visit without having showered changed clothes for two days. Plaintiff
complained to Defendant Pettit, who told him that could refuse the sit. When Plaintiff
continued to complain, Pettit said, “It looks like yaant to ride out of here. | can make that
happen.” [d. 1 88, Page ID#14.) Pettit asked for Plaintiiflentification and went into an office.
When Pettit returned the identification, Plaintiff wamhis visit. Plaintiff complained to his family
about Pettit. The family asked the on-duty wngjtroom correctional officer to notify Defendant
Jackson that they would like a meeting. Theceifimade several calls. A lieutenant arrived and
asked if he could help. Plaiff's sister, however, requested a meeting with Defendant Deputy
Warden Jackson. The family then observed Defeindieckson leaving the facility. The officer in
the visiting room refused to stop Defendant 3ack saying that he had received orders not to
contact Defendant Jackson. Defendant Pettit then twatime visiting room to speak with Plaintiff's
sister. Pettit refused the family’s demands to gatiSuperior, and he subsequently became angry
and allegedly falsified information to Plaintiff's sister. Plaintiff learned after the visit that Defendant
Pettit had ordered that all cameras be trained ainti#f and his family, allegedly causing a breach
of safety to all other visitors. Plaintiff regeid his property after the visit ended at 8:30 p.m.

Plaintiff began going to the law library & times every week. Plaintiff alleges that

he was advised that the mornings had openings because many inmates had jobs ad fveuld



there atthattime. In December 2012, Plaihifd no difficulty obtainingjbrary access. Beginning

in January 2013, however, Plaintiff was not allovaedess to the library. Plaintiff allegedly had
several court deadlines for which he needed to complete legal filings. His sister contacted
Defendant Jeffery, explaining Plaiffis need. Defendant Jeffery staftthat Plaintiff would be able

to go to the law library. Plairitj however, did not receive a call-dat the library until Plaintiff's

sister contacted Jeffery again. Jeffery advisedaattiff's library request did not contain a legible
inmate number. Plaintiff's Assistant Residentii$upervisor (ARUS) told Plaintiff that Defendant
Hardiman had advised him that Plaintiff did neteive his call out because the inmate number was
not legible. Plaintiff ultimately confirmed thhis original request had been destroyed and a new,
illegible kite had been written by someone else.

During their discussions, Defendant Jefferlg tBlaintiff's sister that, if Plaintiff
needed a typewriter, one was located on each floitredfiousing unit. Plaintiff contends that the
representation was untrue. Pldinélso alleges that Jeffery told Plaintiff's sister that she could
bring court documents to Plaintiff for reviewdsignature, but that, if the law library was full,
Plaintiff would not have access to it.

Plaintiff filed a grievance against Defendant Hardiman in January, because he had
only received one call-out for the library duritige entire month. Defendant Simmons met with
Plaintiff to discuss his grievance, which contaimeo issues. Simmons permitted Plaintiff to file
two new timely grievances in exchange for dismissing the grievance containing multiple issues.
Immediately prior to his meeting with SimmonsaiRtiff received several call-outs for the library,
but those call-outs stopped aftee meeting. At 4:10 on a Fayg afternoon, Defendant Winger

called Plaintiff to the correctional officer’s deskdiscuss the two new grievances. Winger advised



Plaintiff that Defendant Hardiman was on leave that Defendant Jeffery explained that the reason
that Plaintiff did not get a call-out was that thedity slots were full, ad Plaintiff was too picky
about his times. Winger told Plaintiff that slwas going to deny the grievance. When Plaintiff
received his grievance back, he saw that Wingeéichacked the box statitigat Plaintiff had been
interviewed. Plaintiff claims that the staterh&ras forged and false and the investigation was
improper because Winger had already made up her mind before speaking with Plaintiff.

Plaintiff typed another letter to Defendantyie and sent it to his sister, but he asked
his sister not to mail it, as he was afraid atlier retaliation. The mail room reviewed Plaintiff's
outgoing letter to his sister and returned it to hitaintiff filed a grievace, which was denied by
Winger and returned to him a week later, vdthox checked that Plaintiff had been interviewed.
During May, Plaintiff was called to the library only airae. He also received his Step Il grievance
response, in which Defendant Jackson indicatedPllaaitiff's grievance wafiled too late and that
he was too picky about his library times.

On January 22, 2013, while Plaintiff’s libyacomplaints were ongoing, he began a

prison job as the Food Tech Tutor. After selaranths, Plaintiff concluded from other prison

tutors’ information that he was not being paid properly for his position and certificates. In June

2013, after completing another certificate, Pléfirdontacted Defendant Mack and asked her to
check to see if his pay was appropriate undeptilicy. On October 12013, Plaintiff sent a kite
to Defendant Mack, copying Defendant Burt andiflff's supervisor Michael Shaw. Plaintiff
alleges that Shaw told him that Defendant Maakl been aware of Plaintiff's certificates before
hiring him. Defendant Burt eventually respondethtkite, informing Plaintiff that the policy did

not apply to Plaintiff and his circumstances. Rtiffirequested reconsideration, and Burt’'s response



was obscure. Plaintiff alleges that he haerbchilled from filing futher grievances by the
purportedly false statements on grievances, the failure to comply with MDOC policies, and the
forging of one of his call-out requests. Pldiniiso complains that Defendant Burt has failed to
correct the disparity of pay between Plaintiff and other similarly situated tutors.

On November 25, 2013, Plaintiff appeared at a court hearing by way of electronic
video feed. The following day, Plaintiff deliveremhis ARUS a large manila envelope for mailing.

The ARUS accepted it for immediate mailing. The packet contained time-sensitive documents for
the Michigan Court of Appeals. Despite the fiett mail service from Muskegon to Grand Rapids
typically is one day, the packet was not receiuatil December 3, 2013. Plaintiff also complains
that mail to and from his sister has been delayed or not delivered within a timely period.

Plaintiff alleges that he has not toldhet inmates about the charges on which he is
incarcerated. On one occasion, a correctional officer called across a crowded visiting room,
“Denhof, you have legal mail[.”] I4. 1 129, Page ID#29.) Plaintiff's sister complained that the
officer should not have shouted, as the infation was confidential. On February 28, 2014, an
inmate with whom Plaintiff was housed at MRpaoached Plaintiff, accompanied by other inmates.
They asked if Plaintiff was incarcerated for CSIhe inmate was extremely angry and threatened
to “take care of” Plaintiff. Ifl. § 132.) Plaintiff retrieved transcripts allegedly showing that the
victim was lying, and he explaidehat his sister was a Grandd®#s police officer who had won
afederal lawsuit against the department. Later, the prisoner block representative came to Plaintiff's
cell and told him that staff had released the infatram in order to force Plaintiff into lock-up, from

which he could be transferred to another prison.
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On March 27, 2014, Plaintiff cleaned theitimgy room after visitation, as he had done
for the prior 15 months. Plaintiff was called te tthesk and advised tHa¢ could not throw away
garbage. Plaintiff asked to see the visiting raahas, but the officer ferred him to his own unit
or the computer. The rules were no longer postédsinnit, and Plaintif€ould not find the rules
the next day.

Plaintiff complains that he had a time-sensitive court filing due, but the library
typewriters were nonfunctional for 29 days. Pldiistisister therefore typed the filings and sent
them to Plaintiff in separate envelopes, which were delivered to the prison on March 19, 2014.
When Plaintiff still had not received them thregsléater, Plaintiff's sister contacted Defendant
Jeffery. Jeffery advised her that the envelopes had been given to Defendant Burt’'s assistant to
determine if they violated the rule on how manggmcan be delivered and if they had been mailed
in separate packages to circumvent the rule. Plaintiff received the materials the next day.

Plaintiff complains about numerous other delays in receiving mailings, sometimes
more than 10 days after they were received bytisen. Plaintiff received an order from a court
on April 10, 2014. He had 14 days in which to lenotion. Plaintiff typed and submitted the
motion for copying on April 19 at 1:00 p.m., indicagithe time pressure. He did not receive the
copies the next day. On Monday, April 21, 2014, Plaintiff spoke to Defendant Jenkins about the
copies. Jenkins advised thatdoalld not get the copies until after Hardiman left for the day at 2:00
p.m., but he would try thereafter. Jenkins did ndterthe copies before tlead of his shift at 5:00
p.m. Plaintiff's sister called Defendant Jacksohpwndicated that he would make an exception to
the three-day copy policy. Plaintiff received the copies at 3:30 p.m., but he could not get them

mailed on April 21, 2014.

-11-



Plaintiff alleges that Defendants geribrdave violated the First Amendment by
retaliating against him for his complaints about prison conditions, including transferring him to
segregation, labeling him a snitch, deprivingnhof contact visits and telephone privileges,
threatening him with misconduct tickets, denyingnihe grievance process, and threatening him
with transfer. He also alleges that Defendamblated his Eighth Anmrelment rights by depriving
him of water and hygiene items. In addition, Riffialleges that he was deprived of his right to
access the courts when Defendant Hardiman démme@ccess to the law library and waited three
days to make copies necessary to support a mieéiavas filing in state court, causing them to be
late. Moreover, he alleges that DefenddiBOC, Heyns, Palmer and Kipp failed to protect
Plaintiff, despite having knowledge of the rislaintiff. Further, Defendants Yokum, Sutton and
Dutcher allegedly initiated, facilitated or pampated in retaliatory action and imposed
unconstitutional conditions of confinement. HipaPlaintiff claims that Defendants MDOC,
Heyns, Palmer, Kipp, Burt, Smith and Jackson failed to train and supervise their subordinates so as
to fail to protect Plaintiff from retaliation and Eighth Amendment violations.

For relief, Plaintiff seeks compensatory and punitive damages.

. Sovereign Immunity

Plaintiff may not maintain a § 1983 action agsieither the State of Michigan or the
Michigan Department of Corrections. Regardlesh®form of relief requested, the states and their
departments are immune under the Eleventh Amentdifmrom suit in the federal courts, unless the
state has waived immunity or Congress hasesgly abrogated Eleventh Amendment immunity by
statute.SeePennhurst State Sch. & Hosp. v. Halderméb U.S. 89, 98-101 (1984Jabama v.

Pugh 438 U.S. 781, 782 (1978)/Hara v. Wigginton24 F.3d 823, 826 (6th Cir. 1993). Congress
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has not expressly abrogated Eleveithendment immunity by statut®uern v. Jordan440 U.S.
332, 341 (1979), and the State of Midmghas not consented to cikghts suits in federal court.
Abick v. Michigan803 F.2d 874, 877 (6th Cir. 1986).namerous unpublished opinions, the Sixth
Circuit has specifically held that the MDOCabsolutely immune from suit under the Eleventh
Amendment.Seee.g, McCoy v. Michigan369 F. App’x 646, 653-54 (6th Cir. 2010rnboe v.
Stegall] No. 00-1182, 2000 WL1679478, at *2 (6th CilowN 1, 2000). In adton, the State of
Michigan (acting through the MDOC) is not aefgon” who may be sued under § 1983 for money
damages.Seel apides v. Bd. of Regen&35 U.S. 613 (2002) (citing/ill v. Mich. Dep’t of State
Police 491 U.S. 58 (1989)). Therefore, the Court dés@s the State of Michigan and the Michigan
Department of Corrections.

. Failure to state a claim

A complaint may be dismissed for failuredtate a claim if it fails “to give the
defendant fair notice of what the . .aich is and the grounds upon which it rest8&ll Atl. Corp.

v. Twombly550 U.S. 544, 555 (2007) (quoti@gnley v. Gibson355 U.S. 41, 47 (1957)). While

a complaint need not contain detailed factual atlega, a plaintiff's allegations must include more
than labels and conclusionBwombly 550 U.S. at 555%Ashcroft v. Igbal556 U.S. 662, 678 (2009)
(“Threadbare recitals of the elements of a cafigetion, supported by mere conclusory statements,
do not suffice.”). The court must determine wiegtthe complaint contains “enough facts to state
a claim to relief that is plausible on its facelwombly 550 U.S. at 570. “A claim has facial
plausibility when the plaintiff pleads factual cortéimat allows the court to draw the reasonable

inference that the defendant is liable for the misconduct alledgloll, 556 U.S. at 679. Although

the plausibility standard is not equivalent to pré&/bability requirement,’ . . . it asks for more than
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a sheer possibility that a defendant has acted unlawfudipdl, 556 U.S. at 678 (quotingvombly

550 U.S. at 556). “[W]here the well-pleaded fasbsnot permit the court tmfer more than the
mere possibility of misconduct, the complaint has alleged — but it has not ‘show[n]’ — that the
pleader is entitled to relief.Igbal, 556 U.S. at 679 (quotingeB. R. Civ. P. 8(a)(2))see also Hill

v. Lappin 630 F.3d 468, 470-71 (6th Cir. 2010) (holding that Taembly/Igbalplausibility
standard applies to dismissals of prisoreses on initial review under 28 U.S.C. 88 1915A(b)(1)
and 1915(e)(2)(B)(i)).

To state a claim under 42 U.S.C. 8§ 1983, anpifhimust allege the violation of a
right secured by the federal Constitution or lamws must show that the deprivation was committed
by a person acting under color of state IaMest v. AtkinsA87 U.S. 42, 48 (1988%treet v. Corr.

Corp. of Am.102 F.3d 810, 814 (6th Cir. 1996). Beca®id883 is a method for vindicating federal

rights, not a source of substantive rights itse#,fttst step in an action under § 1983 is to identify

the specific constitutional right allegedly infringedlbright v. Oliver 510 U.S. 266, 271 (1994).
A. Accessto the Courts

Plaintiff complains that his incoming and outgoing mail, including legal mail, was
delayed by several days on a variety of occasions while he was at MCF. He also complains that
Defendant Hardiman did not allow him librarmne in January and May 2013, and that Defendant
Jeffery did not resolve the problem. In additionalieges that Defendant Jeffery failed to ensure
that Plaintiff received his legal mail for sigig in March 2014. Finally, Plaintiff alleges that
Defendant Hardiman refused to make copies of iceattachments to be filed with Plaintiff's brief

to the state court in April 2014.
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It is well established that prisoners haveonstitutional right of access to the courts.
Bounds v. Smitt30 U.S. 817, 821 (1977). The principal issuBanindswas whether the states
must protect the right of access to the courts by gnogilaw libraries or alternative sources of legal
information for prisonersid. at 817. The Court further noted that in addition to law libraries or
alternative sources of legal knowledge, the statest pravide indigent inmates with “paper and pen
to draft legal documents, notarial services to entilsate them, and with stamps to mail theia.”
at 824-25. The right of access to the courts alsbipits prison officials from erecting barriers that
may impede the inmate’s accessibility to the cousese Knop v. Johnsp@77 F.2d 996, 1009 (6th
Cir. 1992).

An indigent prisoner’s constitutional right to legal resources and materials is not,
however, without limit. In order to state a viablaim for interference withis access to the courts,
a plaintiff must show “actual injury.Lewis v. Caseyp18 U.S. 343, 349 (1996ee als@ alley-Bey
v. Kneb) 168 F.3d 884, 886 {6 Cir. 1999);Knop, 977 F.2d at 1000. In other words, a plaintiff
must plead and demonstrate that the shortconninipe prison legal assistance program or lack of
legal materials have hindered, or are presdmtigiering, his efforts tpursue a nonfrivolous legal

claim. Lewis 518 U.S. at 351-53ee alsdPilgrim v. Littlefield 92 F.3d 413, 416 (6th Cir. 1996).

In addition, the Supreme Court squarbls held that “the underlying cause of
action . . . is an element that must be describdigdeiromplaint, just asuch as allegations must
describe the official acts frustrating the litigationChristopher v. Harbury536 U.S. 403, 415

(2002) (citingLewis 518 U.S. at 353 & n.3). “Like any other element of an access claim, the
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underlying cause of action and its lost remedy must be addressed by allegations in the complaint
sufficient to give fair notice to a defendantd. at 416.

Plaintiff fails to allege than he sufferady actual injury from Defendants’ conduct.
Even assuming that the court deadlines Plaidiscusses were of ¢hsort protected undeewis
518 U.S. at 351-53, he fails to allege that any delays resulted in harm to his legal proceedings.
Although he alleges that he had certain court deadlines, he does not allege that his documents were
rejected because they were late or that anytivegaction was taken as the result of the delay. As
a consequence, the Court will dismiss Plaintiff's access-to-the-courts claims.

B. Eighth Amendment

Plaintiff alleges that he was deprivednsdter on one occasion in the visitation room
at RMI, and that he did not have a cup to drinkajwthile he was in segregation. He also alleges
that he was deprived of his basic hygiene items for between three and thirteen days while in
segregation and protective custody at RMI, and he again went without those items for two days
following his transfer to MCF. Plaintiff also eyplains that his placement in a single segregation
cell for thirteen days at RMI violated thegth Amendment because it caused him to experience
severe muscle atrophy. In additj he alleges that he was placed at risk of harm when RMI
Defendants placed a different color card next to his segregation door, indicating that he was in
protective custody, thereby causing other segregation inmates to think that he was a “snitch.”

The Eighth Amendmentimposes a constitutional limitation on the power of the states
to punish those convicted of crimes. Punishment may not be “barbarous” nor may it contravene
society’s “evolving standards of decenciRhodes v. Chapman52 U.S. 337, 345-46 (1981). The

Amendment, therefore, prohibits conduct by prison officials that involves the “unnecessary and
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wanton infliction of pain.”lvey v. Wilson832 F.2d 950, 954 (6th Cir. 1987) (per curiam) (quoting

Rhodes452 U.S. at 346). The deprivation alleged must result in the denial of the “minimal civilized

measure of life’s necessitieskhodes452 U.S. at 34K5ee alsdVilson v. Yaklich148 F.3d 596,

600-01 (6th Cir. 1998). The Eigh&tmendment is only concerned with “deprivations of essential

food, medical care, or sanitation” or “othendlitions intolerable for prison confinemenRhodes

452 U.S. at 348 (citation omitted). Moreover, §hgvery unpleasant experience a prisoner might

endure while incarcerated constitutes cruel and unusual punishment within the meaning of the

Eighth Amendment.” lvey, 832 F.2d at 954. In order for a prisoner to prevail on an Eighth

Amendment claim, he must show that he faced a sufficiently serious risk to his health or safety and

that the defendant official acted with “delibezandifference’ to [hishealth or safety.” Mingus

v. Butler, 591 F.3d 474, 479-80 (6th Cir. 2010) (citFr@ymer v. Brennayb11 U.S. 825, 834 (1994)

(applying deliberate indifference standard to medical claise®);also Helling v. McKinng09

U.S. 25, 35(1993) (applying deliberate indiffereneedard to conditions of confinement claims)).
Plaintiff's allegations fall far short of demonstrating an Eighth Amendment violation.

His brief deprivation of water in the visiting room is nothing more than a minor, temporary

inconvenience that does not rise to thelef an Eighth Amendment violatiokeeDellis v. Corr.

Corp. of Am.257 F.3d 508, 511 (6th Cir. 200%ge also J.P.v. Ta#39 F. Supp. 2d 793, 811 (S.D.

Ohio 2006) (“[M]inor inconveniences resultingofn the difficulties in administering a large

detention facility do not give rise to a constitutional clairfinternal citation omitted)). In addition,

although Plaintiff complains that he did not havaip to drink out of whilde was in segregation,

he acknowledges that he had access to water and could use his hands as a cup.
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Plaintiff's allegations about the lack of his hygiene items are similarly mere
inconveniences. While the Sixth Circuit has recegdithat the deprivation of a toothbrush for 337
days is sufficient to raisen Eighth Amendment clairsge Flanory v. Boni©04 F.3d 249, 256 (6th
Cir. 2010), the court acknowledged that more limgedods of deprivation of soap, toothbrushes,
and toothpaste did not rise to thedeof an Eighth Amendment violatiord. at 254. See also
Harris v. Fleming 839 F.2d 1232, 1235-36 (7th Cir. 1988) (no constitutional deprivation where
prison officials failed to provide toilet paper fiore days and soap, tddirush, and toothpaste for
ten days, notwithstanding other, significant urisay conditions). Although Plaintiff did not have
his hygiene items during the three days of sedgi@gyahe did receive tobtpowder on the third day.

A deprivation of all todt-cleaning material for three days is far too minimal to constitute a
constitutional injury.See Richmond v. Settlé®. 09-6285, 2011 WL 6005197, at *6 (6th Cir. Dec.
2, 2011) (deprivation of personal hygiene items for six days is not actioraitier)y. Dean No.
995323, 2000 WL 145167 (6th Cir. Feb. 1, 2000). Bnvimout a toothbrush, Petitioner could use
his finger and/or a towel to maintain dental hetdttsuch a short period. Moreover, while he claims
that he did not immediately receive hygiene itavhen he reached the protective custody cell, he
does not allege that he was denied those items for the entire 13-day period preceding his transfer.
Indeed, he acknowledges that he packed his pdisapeerty before he was shipped out. Moreover,
he acknowledges that Defendant Sutton authottzedeturn of his personal property, and he does
not identify any Defendant who refused to bring traperty. “[A] plaintif must plead that each
Government-official defendant, through the o#iis own individual actions, has violated the
Constitution.” Igbal, 556 U.S. at 676. Plaintifails to plead what Defendant actually denied his

hygiene items.
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Regardless, because he had tooth powder thiree days, even if he went 13 days
without a toothbrush and soap, his claim still would f&ge Crump v. Janklo. 1:10-cv-583, 2010
WL 2854266, at *4 (W.D. Mich. July 19, 2010) (finding no constitutional deprivation from 35 days
without deodorant, toothbrushes, and toothpast®ng other items). Moreover, Plaintiff’'s claim
that he lost a filling as a result of the brief perbdeprivation is wholly conclusory and not worthy
of belief. While Plaintiff may have lost a filling abme point, it defies credulity that the lost filling
was caused by a brief period in which Plaintiff @bnbt brush. The Court rejects the allegation as
factually frivolous. Neitzke v. Williams490 U.S. 319, 327 (1989) (holding that the court has the
“unusual power to pierce the veil of the complaifiactual allegations and dismiss those claims
whose factual contentions are clearly baselese8;also Lawler v. MarshaB98 F.2d 1196, 1198
(6th Cir. 1990).

Plaintiff next complains that his placem@msegregation and protective custody for
13 days was itself cruel and unuspanishment. Placement in segaégn is a routine discomfort
that is “part of the penalty that criminaifenders pay for their offenses against societitidson
v. McMillian, 503 U.S. 1, 9 (1992) (quotiiRhodes452 U.S. at 34&ee alsdones v. WallemNo.
98-5739, 1999 WL 313893, at *2 (6th Cir. May 4, 1998)though it is clear that Plaintiff was
denied certain privileges as a result of his adnmatise segregation, he does not allege or show that
he was denied basic human needs and requiremé&his.Sixth Circuit has held that without a
showing that basic human needs were not metehal of privileges as a result of administrative
segregation cannot establishEEighth Amendment violationSee Evans v. Vinsp#27 F. App’x
437, 443 (6th Cir. 2011}arden-Bey v. Ruttes24 F.3d 789, 795 (6th Cir. 2008). Plaintiff's

allegation that he experienced severe musabphyrafter less than two weel a single cell, like
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his allegation concerning the loss of a filling, is patently frivolob&itzke 490 U.S. at 327.
Plaintiff was not prevented from all exercise siynpecause he was placed in a segregation cell.
Plaintiff does not allege that he was strappealtted. Nothing about his placement in segregation
stopped him from doing any number of exerciseke®p his muscles from atrophying — squats,
pushups, sit-ups, running in place. His frivolous allegation concerning muscle atrophy fails to
support an Eighth Amendment violation. MoreoWgintiff cannot bmg an Eighth Amendment
claim for emotional or mental damages without a physical inj&ged42 U. S.C. 81997e(e$ee
alsoHudson 503 U.S. at SHarden-Bey 524 F.3d at 795.

Finally, Plaintiff fails to allege facts sufficient to support a conclusion that
Defendants failed to protect him by placing a differeolor card outside his segregation cell for
three days, indicating that he was in protextustody. In its prohibition of “cruel and unusual
punishments,” the Eighth Amendment places restramisrison officials, directing that they may
not use excessive physical force against prisoaedsmust also “take reasonable measures to
guarantee the safety of the inmatedzarmer, 511 U.S. at 832 (quotingudson 468 U.S. at
526-527). To establish liability under the Eighth Amendment for a claim based on a failure to
prevent harm to a prisoner, a plaintiff must show that the prison officials acted with “deliberate
indifference” to a substantial risk that thdetelant would cause prisoners serious hdfarmer,
511 U.S. at 834elling, 509 U.S. at 32 (1993)yoods v. Lecureyda 10 F.3d 1215, 1222 (6th Cir.
1997);Street 102 F.3d at 814Faylor v. Mich. Dep’t of Corr69 F.3d 76, 79 (6th Cir. 1995%ee
Curry v. Scott249 F.3d 493, 506 (6th Cir. 2001).

Even assuming that the use of a differently colored protective-custody card could

have allowed other segregation inmates to assume that Plaintiff was a snitch, he fails entirely to
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demonstrate that he was placed at a substantial risk of harm. Every segregation prisoner, like
Plaintiff, was housed in his own cell and sHadkwhenever he was transported. Under such
circumstances, Plaintiff was at no risk from arfyestinmate. Moreover, before being released from
protective custody, Plaintiff was transferrednother prison, where no om@uld have been aware

of the protective-custody designation.

Further, Plaintiff's allegations thattedr inmates and guards called him names do not
rise to an Eighth Amendment violation. The ud harassing or degrading language by a prison
official, although unprofessional and deplorable,sdoet rise to constitutional dimension§&ee
Ilvey, 832 F.2d at 954-55eealso Johnson v. Dellatifa357 F.3d 539, 546 (6th Cir. 2004)
(harassment and verbal abuse do not constit@ewe of infliction of pain that the Eighth
Amendment prohibits)iolett v. Reynold$\lo. 02-6366, 2003 WL 22097827, at *3 (6th Cir. Sept.

5, 2003) (verbal abuse and harassment do notittdepunishment that would support an Eighth
Amendment claim)Thaddeus-X v. LangleiNo. 96-1282, 1997 WL 205604, at *1 (6th Cir. Apr.

24, 1997) (verbal harassment is insufficient to state a clMon)ay v. U.S. Bureau of PrisopNo.
95-5204, 1997 WL 34677, at *3 (6th Cir. Jan. 28, 1997) (“Although we do not condone the alleged
statements, the Eighth Amendment does not afferithe power to correct every action, statement

or attitude of a prison official with which we might disagreeClgrk v. Turner No. 96-3265, 1996

WL 721798, at *2 (6th Cir. Dec. 13, 1996) (“Verlba@rassment and idle threats are generally not
sufficient to constitute an invasion of an inmate’s constitutional right8fpwn v. Toomhs\o.
92-1756, 1993 WL 11882 (6th Cir. J&1.,, 1993) (“Brown’s allegation that a corrections officer

used derogatory language and insulting racial efstis insufficient to support his claim under the
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Eighth Amendment.”). Accordingllaintiff fails to state an §hth Amendment claim against any
Defendant arising from his alleged verbal abuse.

In sum, Plaintiff fails to state aighth Amendment claim against Defendants.
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C. Due Process

Plaintiff suggests that he was deprivaddue process when Defendants failed to
advise him when the investigation into his letter s@®plete. He also seems to allege that he was
deprived of due process when he did not redeis’@roperty or mail within the time required under
prison policy directives. Further, he suggdbtst Defendant Simmons violated due process by
rejecting a grievance for raising multiple issaad that Winger denied his grievances without due
process. Finally, Plaintiff appears to suggestlieavas denied the correct pay scale when he was
employed as a Food Tech Tutor.

First, Plaintiff has no due process righfite a prison grievance. The Sixth Circuit
and other circuit courts have held that themoisonstitutionally protected due process right to an
effective prison grievance proceduMalker v. Mich. Dep’t of Corr128 F. App’x 441, 445 (6th
Cir. 2005);Argue v. HofmeyeBO F. App’'x 427, 430 (6th Cir. 2003§pung v. Gundyd0 F. App’x
568, 569-70 (6th Cir. 20025 arpenter v. WilkinsorNo. 99-3562, 2000 WL 190054, at *2 (6th Cir.
Feb. 7, 2000)seealso Antonelli v. SheahaB1 F.3d 1422, 1430 (7th Cir. 1998gdams v. Rice40
F.3d 72, 75 (4th Cir. 1994). Michigan law does omdate a liberty interest in the grievance
procedure SeeOlim v. Wakinekonal61 U.S. 238, 249 (198X eenan v. Marke23 F. App’x 405,

407 (6th Cir. 2001)WWynn v. WolfNo. 93-2411, 1994 WL 105907, at *1 (6th Cir. Mar. 28, 1994).
Because Plaintiff has no liberty interest in the grievance process, Defendants’ conduct did not
deprive him of due process.

Second, Plaintiff fails to cite and the Cbisrunaware of any case suggesting that a
prisoner has a due process right to be infornbedithe progress of any investigation. The claim

is wholly unsupported and will be dismissed.
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Third, Defendants’ alleged failure to compigyth an administrative rule or policy
in delivering Plaintiff’'s personal property or anynet matter does not itself rise to the level of a
constitutional violation.Laney v. Farley501 F.3d 577, 581 n.2 (6th Cir. 2008)nith v. Freland
954 F.2d 343, 347-48 (6th Cir. 199Barber v. City of Salen®53 F.2d 232, 240 (6th Cir. 1992);
McVeigh v. BartlettNo. 94-23347, 1995 WL 236687, at *1 (6th Cir. Apr. 21, 1995) (failure to
follow policy directive does not rise to the levebafonstitutional violation because policy directive
does not create a protectible liberty intereSgction 1983 is addressed to remedying violations of
federal law, not state lav.ugar v. Edmondson Oil Ca157 U.S. 922, 924 (1982)aney 501 F.3d
at 580-81.

Finally, Plaintiff claims that he was jlaat the wrong rate for his prison job, in
violation of due process. The Sixth Circaibnsistently has found that prisoners have no
constitutionally protected liberty interest in prison employment under the Fourteenth Amendment.
See, e.gDellis, 257 F.3d at 511 (6th Cir. 2001) (districuet properly dismissed as frivolous the
plaintiff's claim that he wa fired from his prison job)Newsom v. Norris888 F.2d 371, 374 (6th
Cir. 1989) (no constitutional right to prison employmeiv@y, 832 F.2d at 955 (“[N]o prisoner has
a constitutional right to a particular job or to any jol€grter v. TuckerNo. 03-5021, 2003 WL
21518730, at *2 (6th Cir. July 1, 2003) (same). réder, “as the Constitution and federal law do
not create a property right for inmates in a jobytlikewise do not create a property right to wages
for work performed by inmatesCarter, 2003 WL 21518730, at *2 (citing/illiams v. Meese926
F.2d 994, 997 (10th Cir. 1991), adaimes v. Quinlar866 F.2d 627, 629-30 (3d Cir. 1989)). Under
these authorities, Plaintiff fails to state a du®cess claim arising from his pay for prison

employment.

-24-



D. Retaliation

Plaintiff makes sweeping claims thdt Befendants retaliated against him for
exercising his First Amendment rights, though he md&e specific allegations that he attributes
to named individuals. Retaliation based upon a pris®agercise of his or her constitutional rights
violates the ConstitutionSeeThaddeus-X v. Blattefl 75 F.3d 378, 394 (6th Cir. 1999) (en banc).
In order to set forth a First Amendment retaliation claim, a plaintiff must establish that: (1) he was
engaged in protected conduct; (2) an adverse astisitaken against him that would deter a person
of ordinary firmness from engaging in that conduct; and (3) the adverse action was motivated, at
least in part, by the protected condutd. Moreover, a plaintiff must be able to prove that the
exercise of the protected right was a substantial or motivating factor in the defendant’s alleged
retaliatory conduct.SeeSmith v. CampbelR50 F.3d 1032, 1037 (6th Cir. 2001) (citingpunt
Healthy City Sch. Dist. Bd. of Educ. v. D@9 U.S. 274, 287 (1977)).

1. Retaliation at RMI

Plaintiff alleges that he wrote a latt® Defendant Heyns on December 12, 2011,
which Heyns forwarded to RMI for investigation. Plaintiff claims that, in response to the letter,
Dutcher retaliated against him by placing him in the general segregation area, rather than in a
different, protective segregation unit, for a period of three days between December 15 and December
18. Plaintiff complains that the placement in segregation resulted in changes to his visitation
privileges. He also complains that his placement in segregation led to other officers “retaliating”
against him by enforcing regular segregatidesuarring him from using the phone, having his
personal property, being transported without hafideund shackles, having his name on a different

color room card indicating protective custody, and being subjected to offensive remarks. After
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being transferred to the protective custody winddecember 18, Plaintiff asked Defendant Sutton
for a mental health visit, but Defendant toldhhihat no mental health personnel were available.
Sutton also allegedly authoriz@hintiff to receive his personptoperty, but failed to ensure that
Plaintiff was given it. Plaintiff also complairibat Defendant Yokum told Plaintiff's sister on
December 22, 2011 that the investigation was detapand that Plaintiff would remain in
segregation until he was transferred to another prison.

The filing of a prison grievance is constitutionally protected conduct for which a
prisoner cannot be subjected to retaliati®@@eSmith v. CampbelR50 F.3d 1032, 1037 (6th Cir.
2001). The Court will assume without deciding that Plaintiff's allegation that he wrote a letter to
Defendant Heyns is sufficient to demonstrate kieatvas engaged in protected conduct at the time
the underlying events occurred.

It is well recognized that “retaliation” is easy to allege and that it can seldom be
demonstrated by dict evidence.See Harbin-Bey v. Rutte420 F.3d 571, 580 (6th Cir. 2005);
Murphy v. Lane833 F.2d 106, 108 (7th Cir. 198%jega v. DeRoberti$98 F. Supp. 501, 506
(C.D. Ill. 1984),aff'd, 774 F.2d 1167 (7th Cir. 1985). “[Aldeng merely the ultimate fact of
retaliation is insufficient.’Murphy, 833 F.2d at 108. “[C]onclusory allegations of retaliatory motive
‘unsupported by material facts will not be saint to state . . . a claim under § 1983Harbin-

Bey, 420 F.3d at 580 (quotir@gutierrez v. Lynch826 F.2d 1534, 1538-39 (6th Cir. 1988pe also

Igbal, 556 U.S. at 678 (“Threadbare recitals of the elements of a cause of action, supported by mere
conclusory statements, do not suffice Skinner v. Bolder89 F. App’x 579, 579-80 (6th Cir. 2004)
(without more, conclusory allegations of tempguaximity are not sufficient to show a retaliatory

motive).
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To the extent that Plaintiff complains that Defendants Yokum and Dutcher made
misrepresentations to Plaintiff's family, hel$éato state a claim. Nothing about Defendants’
representations to Plaintiff’'s family is relevant to Plaintiff's own alleged constitutional deprivations,
and Plaintiff may not claim injy on behalf of anotherSeeNewsom v. Norris888 F.2d 371, 381
(6th Cir. 1989)0’'Malley v. Brierley 477 F.2d 785 (3d Cir. 1973)utz v. LaVelle809 F. Supp.

323, 325 (M.D. Pa. 19918nead v. Kirklang462 F. Supp. 914, 918 (E.D. Pa. 1978).

Moreover, while claiming that his placemé@nsegregation was retaliatory, Plaintiff
alleges no facts that would support that claim. elad} the facts he recites strongly indicate that he
was placed in segregation for protective reasdndact, Plaintiff does noactually dispute his
placement in protective custody, he merely contématshe should have been placed in a different
segregation unit, one that is strictly for persmngrotective custody. In addition, Plaintiff makes
no allegation that Dutcher engaged in any advarten other than placing Plaintiff in segregation.
Further, Plaintiff's claim that Dicher was acting for retaliatory reasons in interviewing Plaintiff is
belied by Plaintiff’'s description of Defendant ©@her’s conduct and representations. According
to the complaint, Dutcher referenced the lettétegns in asking Plaintiff about whether he wanted
protection. Plaintiff does not deny that his lett® Heyns was a complaint about his dangerous
conditions, and he does not suggest that he told Dutcher that he did not want protection. Dutcher
allowed Plaintiff to make a telephone call, enem&d him to calm his sister down, and offered the
use of the telephone at a later time. In addition, Plaintiff acknowledged that he was never accused
of a violation or given a ticket. Finally, regéeds of whether Yokum or Dutcher told Plaintiff’s
sister something that she and Plaintiff beliexses contradictory on some unexplained point does

not indicate that Defendants were lying to her, much less that they were engaging in retaliatory
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actions against Plaintiff. In sum, Plaintiff'sreclusory allegations about retaliation at RMI fail to
state a claim.
2. Retaliation at DRF

Plaintiff next alleges that he was subjectedetaliation and placed in fear for his
safety at DRF. He alleges that, on February 21, 2012, he was advised during morning count that a
correctional officer had found his door unlockaad open at midnight. The officer informed
Plaintiff that he would be receiving a misconduct ttcked that Plaintiff could not file a grievance
about a misconduct. Plaintiff complains that, wihenwent to sleep the previous evening, his
cellmate was still awake, apparently implying that the unlocked door was his cellmate’s fault.
Several months later, Plaintiff sent out a barmafgetters to state and tanal officials about his
wrongful conviction and incarceration. Two ddsgter, he was called into Defendant Inspector
Christiansen’s office on a purportedly routine nrattehristiansen asked how Plaintiff was doing,
but Plaintiff refused to tell Christiansen abowt physical or dental complaints, ostensibly because
he feared that he would be labeled a sniidaintiff was transferred to MCF on December 5, 2012,
some months later.

With respect to the incident involving Pl&ffis unlocked cell, Plaintiff fails to allege
any of the elements of a retaliation claim.ti& outset, Plaintiff ideffies no protected conduct at
DRF that preceded the February 21, 2012 incidenaddition, the officer who allegedly declared
an intent to issue a misconduct ticket is unidentified, preventing Plaintiff from assigning
responsibility to any named Defendaibal, 556 U.S. at 676.

Further, any refusal to allow Plaintiff to file a grievance about a misconduct ticket

is not adverse for two reasons. First, undesHMDEFP T OF CORR., Policy Directive 03.02.130 11
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F(2) and (4), the grievance process is not available to challenge major or minor misconduct
decisions. In those circumstances, prisonecgive hearings in accordance with the prisoner
discipline process set forth initH. DEP T OF CORR., Policy Directive 03.03.105. Second, the
inability to file a grievance does not amount to adverse acBea.Thaddeus;X75 F.3d at 394 (to
be adverse, conduct must be capable of detegrpgyson of ordinaryriinness from continuing to
engage in that conduct). Thebility to file a grievance cannohpair a prisoner’s right to access
the courts, because 42 U.S.C. § 1997e(a) regoiresners to exhaust only “such administrative
remedies as are available” prior to filing suit in federal cokiemnedy v. Tallip20 F. App’x 469,
471 (6th Cir. 2001). If a prisoner is deprived @ #bility to file a grievace the process is deemed
unavailable and will not bar litigatiold. As a consequence, the offi’s statement that Plaintiff
could not file a grievance was not an adverse action.

Finally, Plaintiff provides ndactual allegations that would suggest that the officer
issued the misconduct ticket for a retaliatory o@asHe therefore cannot demonstrate the third
prong of theThaddeus-Xest.

With respect to Defendant Christiansen, Plaintiff has alleged no conduct that was
adverse and no facts suggesting that Christiahadra retaliatory motive for his limited actions.
Christiansen did no more than call Plaintiff itis office to inquire abouRlaintiff's well-being.
Plaintiff alleges no negative consequence fromsiiansen’s inquiry. Plaintiff’'s paranoia about
the reasons for and possible result of the apparently innocuous inquiry is not a sufficient factual

basis on which to base a claim of retaliation.
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3. Retaliation at MCF

Plaintiff complains that he experiencedatation while at MCF. His allegations,
however, again fall short in numerous ways.

Plaintiff first complains that, nearly twaays after his arrival at MCF, he had not
received his personal property. Plaintiff complaite@®efendant Pettit thate did not want to go
to the visiting room without having showeredcbanged his clothes in two days. Defendant Pettit
told Plaintiff that he could refuse the visit. P#if continued to complain that he wanted the visit,
but he would have liked to be showered and changed. Pettit remarked, “It looks like you want to
ride out of here. | can make that happen. @Gieg/ourid.” (Compl., Rge ID#23.) Pettit then took
Plaintiff's identification for a few minutes and retenhit to Plaintiff, and Plaintiff proceeded to his
visit.

Even assuming that Plaintiff's repeated ctaimis about his desire for a shower was
protected conduct, Pettit's actions were not sufficiently adverse to support a claim of retaliation.
A specific threat of harm may, in some circuamgtes, satisfy the adverse-action requirement if it
would deter a person of ordinary firmness frexercising his or her First Amendment righ&ee,

e.g., ThaddeussX75 F.3d at 396, 39&reat of physical harmBmith v. Yarrow78 F. App’x 529,

542 (6th Cir. 2003) (threat to changieig test results). However, threats such as Pettit’s, adeso “
minimis” “inconsequential,” or “trivial” that theycannot sustain a First Amendment retaliation
claim.” See Thaddeus;X75 F.3d at 39&ee alsMitchell v. Vanderbilt Uniy.389 F.3d 177, 182

(6th Cir. 1994) (“Mere threats . . . are generally not sufficient to satisfy the adverse action
requirement.”)Smith 78 F. App’x at 542. Moreover, even if Plaintiff had been laterally transferred

to another prison (which he was not), such asfearwould not, without more, rise to the level of
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adverse action.SeeHill v. Lappin, 630 F.3d 468, 474 (6th Cir. 2010) (distinguishing ordinary
transfers, which do not constitute adverse action, from transfers to administrative segregation,
another prison’s lock-down unit or similar punitive transfers) (ciggers-El v. Barlow412 F.3d

693, 701-02 (6th Cir. 2005)).

Immediately after his encounter with Detant Pettit, Plaintiff visited with his
family, complaining that he had not received fivisperty and about Defendant Pettit. Plaintiff's
family asked that Defendant Deputy Warden Jackse informed about the incident. The on-duty
officer in the visiting room made several phone calls, after which a lieutenant arrived. Not satisfied,
Plaintiff's sister insisted upon meeting Defendiatkson. When the family observed Jackson leave
the facility without meeting with them, thedemanded that the on-duty officer stop him. He
reported that he had received orders not toamaridbefendant Jackson. At that point, Defendant
Pettit came into the visiting room and contacted Effissister. He refused her demands to notify
a superior, and he eventually became angry antéigraggressive.” (Compl., Page ID#24.) After
his visit ended, Plaintiff learned that DefendarttiPlead ordered all cameras to watch Plaintiff and
his family, ostensibly causing a breach of safety to other visitors.

None of these events amounts to adverse action. While Plaintiff and his family may
have wanted things that they did not gethimal adverse was done to Plaintiff or his family.
Moreover, as previously discussed, Plaintifhad permitted to make claims about alleged harms
or risks to anyone other than himsafewsom888 F.2d at 381.

Plaintiff next complains that he haifficulty accessing the library during January
and May 2013. He contends that Defendant deffeovided inadequate and inaccurate responses

to Plaintiff's sister about the problem, ti2éfendant Simmons found his grievance wanting, that
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Defendant Hardiman did not issue him a ligraass and did not make copies, that Defendant
Winger unfairly denied his grievances, that Defettdteyns ignored his letters, and that Defendant
Burt told him that his library request was late #émat he was too picky about times. None of these
alleged actions or inactions was adverse. They therefore do not state a claim of retaliation.

Plaintiff also complains that, while he ssamployed as a Food Tech Tutor, he was
not paid correctly for his position, based on ldsa@tional certificates. Plaintiff complained to
Defendants Mack and Burt, neither of whom corrected the alleged problem. Defendant Burt
responded to Plaintiff's kite with a referent® a prison policy thaPlaintiff believes was
inapplicable. Plaintiff alleges that, because baware that inmates who file grievances have been
met with retaliation by being transferred to anottréson,” he was “chilled from filing any further
grievances . ..."” (Compl., Page ID#28.)

Plaintiff's claim of retaliation is frivolous He has alleged no facts from which any
reasonable person could conclude that hisway lower than it should have been because of
retaliation for some unidentified protected condudbreover, the fact that Plaintiff believes that
MDOC officials have, on unspecified occasiotmansferred other inmates on grounds that those
inmates believed was retaliatory is wholly insufficient to be considered adverse.

In addition, Plaintiff fails to demonstte a retaliation claim against any named
Defendant based on delays in the delivery muipt of his mail and books. No Defendant is
alleged to have taken any action with respect to his mail or books. Similarly, the fact that an
unnamed officer yelled across the visiting room thairféiff had legal mail is not adverse. Finally,

Plaintiff's complaint that certain prisonersarned about his crime of conviction in no way
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demonstrates that any named Defendant revélaéddnformation, much less that the information
was revealed in order to retaliate against Plaintiff.

Plaintiff's allegations of retaliation consist of a litany of complaints about the many
inconveniences of incarceration, none of whichdigesise or remotely sufficient to link any of his
protected conduct with any action taken by a named Defendant in this action.

E. Supervisory Liability

Plaintiff's only remaining allegationagainst Defendants Heyns, Palmer, Kipp,
Smith, Burt, Winger and Simmons are that they failed to supervise their employees or failed to
respond adequately to his complaints and grievan@esernment officials may not be held liable
for the unconstitutional conduct dieir subordinates under a thearfyrespondeat superior or
vicarious liability. Igbal, 556 U.S. at 67@ylonell v. New York City Dep’t of Soc. Servs86 U.S.

658, 691 (1978)Everson v. Leis556 F.3d 484, 495 (6th Cir. 2009). A claimed constitutional
violation must be based upon active unconstitutional behasiimter v. Knight 532 F.3d 567, 575

(6th Cir. 2008)Greene v. BarbeB10 F.3d 889, 899 (6th Cir. 2002). The acts of one’s subordinates
are not enough, nor can supervisory liability be based upon the mere failure Griattr, 532

F.3d at 575;Greene 310 F.3d at 899Summers v. Leis368 F.3d 881, 888 (6th Cir. 2004).
Moreover, § 1983 liability may not be imposed simpgause a supervisorded an administrative
grievance or failed to act based upon information contained in a grievéeee&shehee v. Luttrell

199 F.3d 295, 300 (6th Cir. 1999). “[A] plaifitmust plead that each Government-official
defendant, through the official’s own individections, has violated the Constitutiorigbal, 556

U.S. at 676. Plaintiff has failed allege that Defendants Heyns, Palmer, Kipp, Smith, Burt, Winger
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and Simmons engaged in any active unconstitutionaMmaha\ccordingly, he fails to state a claim
against them.
Conclusion

Having conducted the review required byRmeson Litigation Reform Act, the Court
determines that Plaintiff's complaint will be dismissed on grounds of immunity and for failure to
state a claim pursuant to 28 U.S.C. 88 1915(e)(2) and 1915A(b), and 42 U.S.C. § 1997e(c).

The Court must next decide whether apeal of this action would be in good faith
within the meaning 028 U.S.C. § 1915(a)(3)SeeMcGore v. Wrigglesworthil14 F.3d 601, 611
(6th Cir. 1997). For the same reasons thatGburt dismisses the action, the Court discerns no
good-faith basis for an appeal. Should Plairdjfpeal this decision, the Court will assess the
$505.00 appellate filing fee pursuant to § 1915(bg&gMcGore 114 F.3d at 610-11, unless
Plaintiff is barred from proceeding forma pauperise.g., by the “three-strikes” rule of § 1915(g).
If he is barred, he will be required to pay the $505.00 appellate filing fee in one lump sum.

This is a dismissal as described by 28 U.S.C. § 1915(Qg).

A Judgment consistent with this Opinion will be entered.

Dated:_ July 10, 2014 /sl Janet T. Neff
Janet T. Neff
United States District Judge
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