UNITED STATES OF AMERICA
UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

GEORGE LEE LACY JR.,

Plaintiff, Case No. 1:14-cv-537
V. Honorable Janet T. Neff
RANDY DUELL et al.,

Defendants.
/

AMENDED OPINION

This is a civil rights action brought bystate prisoner pursuant to 42 U.S.C. § 1983
and the “Privacy Act” (presumably, 5 U.S.C582a). The Court has granted Plaintiff leave to
proceedn formapauperis Under the Prison Litigation Reform Actu®. L. No. 104-134,110
STAT. 1321 (1996), the Court is required to disn@sy prisoner action brought under federal law
if the complaint is frivolous, malicious, fails to state a claim upon which relief can be granted, or
seeks monetary relief from a defendant immiuoe such relief. 28 U.S.C. 88 1915(e)(2), 1915A;
42 U.S.C. 8§ 1997e(c). TheoGrt must read Plaintiff'sro secomplaint indulgentlyseeHaines v.
Kerner, 404 U.S. 519, 520 (1972), and accept Plaintiff sy@tons as true, unless they are clearly
irrational or wholly incredible.Denton v. Hernandes04 U.S. 25, 33 (1992). Applying these
standards, the Court will dismiss Plaintiff's comptdor failure to state a claim against Defendants
Breedlove, Galvan-Casas, Goodsen, Pleasangdpik] Stoddard and Huss. The Court will serve

the complaint against Defendants Duell, Arksey, Oversmith and Nortvood.

The instant opinion replaces and supercedes the’€duty 30, 2014 opinion, which inadvertently omitted
Defendant Pleasant’s name from the list of dismissed Deféndd he Court issues this amended opinion solely to
correct that error.



Discussion

l. Factual allegations

Plaintiff George Lee Lacy, Jris a state prisoner incarcerated with the Michigan
Department of Corrections (MDOC) at the ChiywpeCorrectional FacilitfURF), though the events
giving rise to his complaint occurred while was incarcerated at the lonia Correctional Facility
(ICF). Defendants are employees of the MD@@/ar Michigan State Industries (MSI), a bureau
of the MDOC: MSI Regional Superintendentridg Duell; MSI Plant Manager Deanna Arksey;
MSI Plant Supervisors Crystal Galvan-Caaad Janice Pleasant; ICF Deputy Wardens Nanette
Norwood and Erica Huss; ICF Facility InspecBetty Goodsen; ICF Grievance Coordinator M.
Breedlove; ICF Warden John Prelesnik; ICF Acting Warden Cathy Stoddard; and ICF employee
Brooke A. Oversmith.

According to the complaint and affidavit smpport, Plaintiff was hired to work for
MSI in 2010, while he was incarcerated at |0k June 2011, he began to experience “problems”
with Defendants Duell, Arksey, and Galvan-Cag@2ompl., docket #1, Page ID#3.) One day that
month, Plaintiff left work due to a “severe” gnaine headache caused by “stressful demeaning
conditions” at his work. (Pl.’&ff., docket #1-1, Page ID#12.) He was then laid off work for two
weeks by Defendants Duell, Arksey, and GalvanaSawithout explanation. After that time, his
supervisors would “single him out,” along witither black workers, and demean him on a daily
basis. (Compl., docket #1, Page ID#7.) Galvan-Casafd taunt Plaintiffsaying that Plaintiff’s
hands were too big for him to sew effectively, and Blaintiff was too big and old to be an efficient

worker. Also, though other prisonevgre given whatever jobs thegquested, Plaintiff was forced

2Plaintiff refers to himself as “George Lacy El/Jr” in the complai@eeCompl. 1, docket #1, Page ID#1.)
The Court will refer to Plaintiff as he is identified the MDOC’s Offender Tracking Information Systersee
http://mdocweb.state.mi.us/OTIS2/otis2profigpa?mdocNumber=141241 (accessed July 15, 2014).
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to work “undesirable, non promotional jobsltl.j Defendants Arksey and Galvan-Casas allegedly
told Plaintiff that he was needed the “T-Shirt line,” and they were not interested in moving him.
(Pl.’s Aff, Page ID#13.)

Defendant Pleasant was aware of the conoypGalvan-Casas, and told Plaintiff to
“stay clear” of Galvan-Casasld() Pleasant also warned Plaintifathf he filed a grievance, Duell
and Arksey “were going to have the Deputy Warded Classification Dactor transferred.”1d.)
Pleasant attempted to assist Plaintiff, and damepermission to speak with Defendant Arksey
about his problems with Galvan-Casas.

Plaintiff spoke with Defendant Arksey on March 27, 2012, about “harassment” by
his supervisor and about being discriminated against in regard to consideration for higher-paying
positions. (Compl., Page ID#4.) Arksey promisesidioedule a meeting to resolve the issues raised
by Plaintiff, but she neverdi Plaintiff filed a grievace about this on March 30, 201 2e also
wrote Inspector Goodsen a letter, requesting to speaker about his issues with MSI. She never
responded. The next day, Plaintiff discussed his issues with Defdbdelhtwho promised to
speak with the other supervisors about them.

On April 3, 2012, Duell told Plaintiff that heeeded more time to sort out the issues
raised in their discussion. Plaintiff informed Mukat he had already filed a grievance regarding
those issues. Duell then became upset, telling Plaintiff, “you’ve made a mistake by filing a
grievance, there are some places for prisdieryou, who don’t handle problems in housdd. (

at Page ID#4.) Duell told Plaintiff that the “polbears” will be delivering Plaintiff mail, and that

*The grievance was rejected at Steps 1, II, and Ill oftilevance process. Defendant Arksey rejected it at Step
| and Warden Prelesnik rejected it at Step .
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Duell could not have prisoner employees writingggances on his staff. (Pl.’s Aff., docket #1-1,
Page ID#12.) Arksey also “criticized” Plaintiff for filing his grievancéd. &t Page ID#15.)

The following day, Grievance Coordinatord@dlove received Plaintiff's grievance,
Defendant Oversmith prepared a security classifinascreen to transfer Plaintiff to URF, and
Deputy Warden Norwood approved the transfer. niffawas then transferred to URF on April 10,
2012. As aresult of the transfer, Plaintiff Ibst “high paying job” and was moved several hundred
miles further away from his family, preventing thé&nom visiting him. (Compl., Page ID#8; Pl.’s
Aff., Page ID#15.) Also, when &htiff received his personal propgthe day after his transfer, two
of his footlockers were destroyed and his legal paperwork was missing.

On April 19, 2012, Plaintiff filed a grievanotaiming that he had been transferred
in retaliation for filing a grievance against MSat Defendant Breedlove “arbitrarily” rejected
the grievance, and Defendants Huss and Stoddard approved the rejection at Steps | and Il of the
grievance process. (Compl., PaDé&5; Pl.’s Aff, Page ID#14). Platiff appealed the denial of his
grievance, and his appeal was rejected by Warden Stoddard. During the grievance investigation,
MSI staff (including Duell and Arksey) justified the transfer by stating, falsely, that Plaintiff quit
his job and would not report to work on assignegsddCompl., Page ID#PI.’s Aff, Page ID#14.)

In May 2012, Plaintiff wrote a letter to th@F Classification Director, asking for an
updated work evaluation. He never received a regpaashe filed a grievance about the issue in
June 2012. The grievance was rejected by Breedlove as untimely. Plaintiff's appeals from
Breedlove’s decision were denied.

Plaintiff also wrote letters to Inspect@oodsen seeking her assistance, but she did

not respond. Plaintiff filed a grievance about Goodsen on June 7, 2012. It was rejected by



Defendant Breedlove on June 15aiRtiff also filed a grievance regarding the destruction of his
personal property. It was denied at all steps of the grievance process.

Based on the foregoing, Plaintiffaims that (1) he was transferred to another prison
in retaliation for his protected conduct, (2) M8psrvisors harassed and discriminated against him
in violation of the Equal Protection Clause; (Be rejection of his grievances prevented him
exercising his right to seek redress of grievanaed;(4) the denial of his grievances violated his
rights under the Privacy Act. As relief, Plaintiff seeks compensatory and punitive damages.

. Failure to state a claim

A complaint may be dismissed for failuredtate a claim if ifails “to give the
defendant fair notice of what the . .aich is and the grounds upon which it rest8&ll Atl. Corp.
v. Twombly550 U.S. 544, 555 (2007) (quotiGgnley v. Gibson355 U.S. 41, 47 (1957)). While
a complaint need not contain detailed factual atlega, a plaintiff's allegations must include more
than labels and conclusiornBwombly 550 U.S. at 55%shcroft v. Igbal556 U.S. 662, 678 (2009)
(“Threadbare recitals of the elements of a cafisetion, supported by mere conclusory statements,
do not suffice.”). The court must determine wiggtthe complaint contains “enough facts to state
a claim to relief that is plausible on its facelwombly 550 U.S. at 570. “A claim has facial
plausibility when the plaintiff pleads factual contéimat allows the court to draw the reasonable
inference that the defendant is liable for the misconduct alledglaial, 556 U.S. at 679. Although
the plausibility standard is not equivalent to pr&bability requirement,’ . . . it asks for more than
a sheer possibility that a defendant has acted unlawfudjipdl, 556 U.S. at 678 (quotingvombly
550 U.S. at 556). “[W]here the well-pleaded faibbsnot permit the court to infer more than the
mere possibility oimisconduct, the complaint has alleged — but it has not ‘show[n]’ — that the

pleader is entitled to relief.fgbal, 556 U.S. at 679 (quotingeB. R.Civ. P. 8(a)(2))see also Hill
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v. Lappin 630 F.3d 468, 470-71 (6th Cir. 2010) (holding that Taembly/Igbalplausibility
standard applies to dismissals of prisareges on initial review under 28 U.S.C. 88 1915A(b)(1)
and 1915(e)(2)(B)(i)).

To state a claim under 42 UGS.8 1983, a plaintiff mustllage the violation of a
right secured by the federal Constitution or lamws must show that the deprivation was committed
by a person acting under color of state IAWest v. Atkins487 U.S. 42, 48 (1988%treet v. Corr.
Corp. of Am.102 F.3d 810, 814 (6th Cir. 1996). Beca®4683 is a method for vindicating federal
rights, not a source of substantive rights itse#,ftrst step in an action under § 1983 is to identify
the specific federal right allegedly infringedlbright v. Oliver 510 U.S. 266, 271 (1994).

A. Privacy Act

Plaintiff claims that Defendants violated the “Privacy Act,” which the Court
construes as a reference to 5 U.S.C. § 552a. stdtaite, however, “applies exclusively to federal
agencies.” Schmitt v. City of Detrgjt395 F.3d 327, 331 (6th Cir. 2005). It does not apply to
Defendants, who are employees of a state agefoys, Plaintiff does nattate a claim under the
Privacy Act.

B. Equal Protection

Plaintiff claims that his work supervisosingled him out and discriminated against
him by verbally harassing him and forcing him torkvon undesirable jobs. Plaintiff alleges that
other prisoners were assigned whatever jobg tequested. (Compl., Page ID#7.) The Equal
Protection Clause commands that no state shally/tteany person within its jurisdiction the equal
protection of the laws.” U.SCoNsT. amend. XIV, § 1. Plaintiff implies that he was treated
differently because he is black, but his allegations are wholly conclusory. Plaintiff fails to allege

any facts to support a claim of inteonal race discrimination by either direct or indirect evidence.
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See Davis v. Prison Health Sen&79 F.3d 433, 440 (6th Cir. 2012) (discussing the distinction
between direct and indirect methods of prowiligcrimination). He alleges no facts constituting
direct evidence of discrimatory motive or purposeSee Umani v. Mich. Dep’t of Cord32 F.

App’x 453, 458 (6th Cir. 2011). Moreover, he fails to allegeima facieclaim under the indirect,
burden-shifting framework dficDonnell Douglas v. Greed11 U.S. 792 (1973), because he fails

to allege that any other prisoner treated differewthg similarly situated in all relevant respects.

See Umani432 F. App’x at 458To be a similarly-situated pens member of another class, “the
comparative [prisoner] ‘must have dealt with Hane [decisionmaker], have been subject to the
same standards, and have engaged in the same conduct without such differentiating or mitigating
circumstances that would distinguish their conduct or their employer’s treatment of them for it.”
Id. at 460 (quotindercegovich v. Goodyear Tire & Rubber Cb54 F.3d 344, 352 (6th Cir. 1998).
Plaintiff provides no specific factual allegationstgport his contention of discriminatory conduct.
Conclusory allegations of unconstitutional conduitheut specific factual allegations fail to state

a claim under 8§ 1983See Igbal556 U.S. at 678Twombly 550 U.S. at 555.

Moreover, to the extent Plaintiff assertatthe was singled out for mistreatment and
was forced to stay in his job for reasons othan membership in an identifiable group, his claim
fails for an additional reason. The Supreme Cloastrecognized that the kind of scrutiny used for
class-of-one equal protection claims is naigarly applied to employment decisions and other
forms of discretionary decision making:

There are some forms of state actibowever, which by their nature involve
discretionary decisionmaking based on a vast array of subjective, individualized
assessments. In such cases the rulgtile should be “treated alike, under like
circumstances and conditions” is not vieldivhen one person is treated differently
from others, because treating like indivitkudifferently is an accepted consequence

of the discretion granted. In such situations, allowing a challenge based on the
arbitrary singling out of a particular ®n would undermine the very discretion that

such state officials are entrusted to exercise.
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Engquist v. Oregon Dep’t of Ag53 U.S. 591, 603 (2008). MSI afilals presumably have wide
discretion to determine which prisoners should be assigned to a particular job, based on a “vast array
of subjective, individualized assessmentee id.In that case, Plaintiff's claim that he was singled
out for mistreatment in relation to his job canstaind. For all the foregug reasons, Plaintiff does
not state an equal protection claim.
C. Defendant Galvan-Casas
1. Verbal harassment

Defendant Galvan-Casas, one of Plaindifftork supervisors, allegedly harassed
Plaintiff by taunting him and making demeaningtsiments. The use of harassing or degrading
language by a prison official, although unprofessiandldeplorable, does not rise to constitutional
dimensionsSedvey v. Wilson832 F.2d 950, 954-55 (6th Cir. 1983¢galsoJohnson v. Dellatifa
357 F.3d 539, 546 (6th Cir. 200&)arassment and verbal abuse do not constitute the type of
infliction of pain that the Eighth Amendment prohibitgiplett v. Reynold$yo. 02-6366, 2003 WL
22097827, at *3 (6th Cir. Sept. 5, 2003) (verlmise and harassment do not constitute punishment
that would support an Eighth Amendment claifaddeus-X v. Langleo. 96-1282, 1997 WL
205604, at *1 (6th Cir. Apr. 24, 1997) (verbal remaent is insufficient to state a clairiurray
v. U.S. Bureau of Prisonblo. 95-5204, 1997 WL 34677, at *3 (6th Cir. Jan. 28, 1997) (“Although
we do not condone the alleged statements, thletiEiAmendment does not afford us the power to
correct every action, statement or attitude ofsoprofficial with which we might disagree.GQjark
v. Turner No. 96-3265, 1996 WL 721798, at *2 (6th @rec. 13, 1996) (“Verbal harassment and
idle threats are generally not sufficient to ddonge an invasion of an inmate’s constitutional
rights.”); Brown v. ToomhsNo. 92-1756, 1993 WL 11882 (6th Cir. Jan. 21, 1993) (“Brown’s

allegation that a corrections officer used derogatory language and insulting racial epithets is
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insufficient to support his claim undiae Eighth Amendment.”). Acedingly, Plaintiff fails to state
claim against Defendant Galvan-Casas arising from his alleged verbal abuse.
2. Prison job

Plaintiff asserts that he wdaid off from his prison job for two weeks by Galvan-
Casas and other Defendants, without explanatienalso contends he was prevented from moving
to other, more desirable jobs. He implies that Defendants Arksey and Galvan-Casas were
responsible for keeping him in his position on ttshitt line, because they told him that he was
needed at that position and they did not want to move him.

The Sixth Circuit has consistently found that prisoners have no constitutionally
protected liberty interest in prison employment under the Fourteenth Amendseene.g., Dellis
v. Corr. Corp. of Am.257 F.3d 508, 511 (6th Cir. 2001) (district court properly dismissed as
frivolous the plaintiff's claim thdte was fired from his prison joewsom v. Norris888 F.2d 371,
374 (6th Cir. 1989) (no constitutional right to prison employméwey v. Wilson832 F.2d 950,
955 (6th Cir. 1987) (“[N]Jo prisoner has a constitutional right to a particular job or to any job.”);
Carter v. TuckerNo. 03-5021, 2003 WL 21518730, at *2 (6th Guly 1, 2003) (same). Morever,
“as the Constitution and federal lal@ not create a property right iomates in a job, they likewise
do not create a property right to wager work performed by inmates.TCarter, 2003 WL
21518730 at *2 (citingVilliams v. Mees®26 F.2d 994, 997 (10th Cir. 1991) akaanes v. Quinlan
866 F.2d 627, 629-30 (3d Cir. 1989)). Because Pladitifhot have a right to work in any prison
job, let alone the job of hisioosing, Defendants did not deprivien of any protected rights when
they laid him off for two weeks and preventaidh from moving to another job. Consequently,
Plaintiff does not state a § 1983 claim against Defendant Galvan-Casas.

D. Supervisory Liability / Failureto Act
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Plaintiff alleges that certain Defendants failed to act in response to Plaintiff's
complaints or denied Plaintiff’'s grievances about other prison officials. For instance, Inspector
Goodsen did not respond to Plaintiff's requestdssistance. Also, Warden Prelesnik, Acting
Warden Stoddard and Deputy Warden Huss denied Plaintiff’'s grievances at various stages of the
grievance process. The foregoing allegatabmsot state a claim under § 1983, because a claimed
constitutional violation must be based upon active unconstitutional beh@vioter v. Knight 532
F.3d 567, 575 (6th Cir. 2008greene v. Barber310 F.3d 889, 899 (6th Cir. 2002). Government
officials may not be held liable for the uncondtanal conduct of their subordinates under a theory
of respondeat superior or vicarious liabilitgbal, 556 U.S. at 676Vlonell v. New York City Dep’t
of Soc. Servs436 U.S. 658, 691(197&verson v. Leisb56 F.3d 484, 495 (61ir. 2009). The
acts of one’s subordinates aret enough, nor can supervisory liability be based upon the mere
failure to act. Grinter, 532 F.3d at 5755reene 310 F.3d at 89%ummers v. LeiS68 F.3d 881,

888 (6th Cir. 2004). Moreover, 8§ 1983 liability ynaot be imposed simply because a supervisor
denied an administrative grievance or failed tdased upon information contained in a grievance.
See Shehee v. Luttrell99 F.3d 295, 300 (6th Cir. 1999). “[A] plaintiff must plead that each
Government-official defendant, through the o#iits own individual actions, has violated the
Constitution.” Igbal, 556 U.S. at 676. Plaintiff has failed to allege that Defendants Goodsen,
Prelesnik, Stoddard or Huss engaged in anyaaticonstitutional behavior. Accordingly, he fails
to state a claim against them.

E. Grievance Process

Grievance Coordinator Breedloakegedly rejected several of Plaintiff's grievances
for improper reasons, and Defendants Duell and Arksey made false statements in response to

Plaintiff's grievances. Plaintiff apparently claims that Defendants intentionally deprived him of the
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ability to pursue redress through the grievance process. The Sixth Circuit has indicated that the
filing of grievances is constitutionally protectednduct for which a prisoner cannot be subjected

to retaliation. Sheheg199 F.3d at 300-301. However, there is no inherent constitutional right to
an effective prison grievance proceduy@ung v. Gundyd0 F. App’x 568, 569-70 (6th Cir. 2002);
Keenanv. Marke23 F. App’x 405, 407 (6th Cir. 2000 arpenter v. Wilkinsomjo. 99-3562, 2000

WL 190054, at *2 (6th Cir. Feb. 7, 2000¥ynn v. WolfNo. 93-2411, 1994 WL 105907, at *1 (6th

Cir. Mar. 28, 1994). Moreover, Michigan law does o@ate an interest in the grievance process.
SeeOlim v. Wakinekonal61 U.S. 238, 249 (1983eenan 23 F. App’x at 407Wynn 1994 WL
105907, at *1. Thus, Defendants’ conduct in conpaatiith that process did not deprive him of

any constitutional rights.

In any event, it is clear that Plaintiffas not deprived ahe opportunity to seek
redress through the grievance process. He merely disagreed with the result. Even when his
grievances were rejected, he was able to appeal that deciSeaMDOC Policy Directive
03.02.130 1 | (effective July 9, 2007) (“A grievant whose grievance is rejected may appeal the
rejection to the next step as set forth in thiscgd). Thus, the rejectin of his grievances did not
deprive him of the ability to seek redress through the grievance process.

Plaintiff implies that Defendant Breedldgeactions violated prison policy, but a
failure to comply with an administrative rute policy does not itself rise to the level of a
constitutional violation.Laney v. Farley501 F.3d 577, 581 n.2 (6th Cir. 2008)nith v. Freland
954 F.2d 343, 347-48 (6th Cir. 199Bgrber v. City of Salen®53 F.2d 232, 240 (6th Cir. 1992);
McVeigh v. BartlettNo. 94-23347, 1995 WL 236687, at *1 (6Tir. Apr. 21, 1995) (failure to
follow policy directive does not rise to the levebafonstitutional violation because policy directive

does not create a protectible liberty intereSgction 1983 is addressed to remedying violations of
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federal law, not state lav.ugar v. Edmondson Oil Ca157 U.S. 922, 924 (1982)aney 501 F.3d
at 580-81. Consequently, Plaintiff does st@te a claim against Defendant Breedlove.
F. Defendant Pleasant

Plaintiff asserts that one of his supervisors, Defendant Pleasant, was aware of the
conduct by Galvan-Casas, but apparently she didmgpthore than tell Plaintiff to stay away from
Galvan-Casas. She also warned Plaintiff tiiagfa grievance would result in Arksey and Galvan-
Casas attempting to have the Clasation Director and Deputy Wardémransfer Plaintiff to another
facility. Plaintiff does not allege that Pleasangaged in any unconstitutional conduct, however.
Plaintiff also asserts that unidentified supgovs would single him out for abuse and unequal
treatment relative to other prisoners, and preagthim from obtaining a more desirable position,
but he does not specifically allege that Defendant Pleasant took part in such conduct. To the
contrary, he contends that Pleasant “did evengtim her power to prometand assist [Plaintiff].”
(Pl.’s Aff., docket #1-1, Page ID#13.) Plain@jpparently sues her because she was “responsible
for the supervision, safety, welfare, and dgwaatment of all inmates working under her
supervision.” (Compl., Page ID#2.) However, as the Court indicated with respect to Defendants
Goodsen, Prelesnik, Stoddard ands{iDefendant Pleasant is not liable for the conduct of others,
and she cannot be held liable under 8§ 1983 merely because she failed to act in response to the
conduct of her co-workers. In short, Plaintiff has not alleged any active unconstitutional conduct
by Defendant Pleasant; thus, he fails to state a claim against her.

G. Defendants Dudll, Arksey, Oversmith & Norwood

At this stage of the proceedings, the Gauoncludes that Plaintiff states a claim

against Defendants Duell, Arksey, Oversmathd Norwood, who were allegedly involved in

transferring Plaintiff to anothéacility after he filed a grievare complaining about mistreatment
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by MSI staff.
Conclusion
Having conducted the review required byRmison Litigation Reform Act, the Court

determines that Plaintiff does not state an epratkection claim, a claim under the Privacy Act, or
any claim against Defendants Bréma, Galvan-Casas, Goodsergddant, Prelesnik, Stoddard and
Huss. Thus, the latter Defendants will be dismi$gefhilure to state a claim pursuantto 28 U.S.C.
88 1915(e)(2) and 1915A(b), and 42 U.S.C. § 19974(le¢ Court will serve the complaint against
Defendants Duell, Arksey, Oversmith and Norwood.

An Amended Order consistent with this Amended Opinion will be entered.

Dated: August 20, 2014 /s/ Janet T. Neff
Janet T. Neff
United States District Judge
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