UNITED STATES OF AMERICA
UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

AARON JACKSON,

Plaintiff, Case No. 1:14-cv-741
V. Honorable Janet T. Neff
DANIEL H. HEYNS et al.,

Defendants.
/

OPINION

This is a civil rights action brought bystate prisoner pursuant to 42 U.S.C. § 1983.
The Court has granted Plaintiff leave to procdeddrmapauperis and Plaintiff has paid the initial
partial filing fee Under the Prison Litigation Reform Acty® L. No. 104-134,110ST1AT. 1321
(1996), the Court is required to dismiss any prisoner action brought under federal law if the
complaint is frivolous, malicious, fails to state a claim upon which relief can be granted, or seeks
monetary relief from a defendant immune freach relief. 28 U.S.C. 88 1915(e)(2), 1915A; 42
U.S.C. § 1997e(c). The Court must read Plaintfffs se complaint indulgentlyseeHaines v.
Kerner, 404 U.S. 519, 520 (1972), and accepimliff's allegations as true, unless they are clearly
irrational or wholly incredible.Denton v. Hernandes04 U.S. 25, 33 (1992). Applying these

standards, Plaintiff's action will be dismissed as frivolous or for failure to state a claim.



Factual Allegations

Plaintiff is incarcerated in the Richa#d Handlon Correctional Facility (MTU). In
hispro secomplaint, Plaintiff sues Michigan Deparént of Corrections (MDOC) Director Daniel
Heyns, MTU Warden Dage Burton and MD®&ntal Health Director M. Davis.

Plaintiff alleges that Defendants Heyns and Burton (verbatim):

[H]ave a device mechanism that work samnganism of some kind in my body from
eating food that works as an apparatus that control my hold bodly function. It can
make me walk, fall down hard, make myes water. ltan make my hold body
move in a way that | cannot fully exggieein words for you to fully understand where

I’'m coming from. It can stop blood flow in my arteries. Mental Health have
something to do with it by giving me mediican and something in the meds othering
what it is.

(Compl., docket #1, Page ID#8.) He similarly slaithat Defendants Heyns and Burton let mental
health put some live organism in his food which affects his muscle fibers and causes pain in his
muscles. (Compl., Page ID #9.) Plaintiff furtisiaims that “they have some find of mechanism

device that make[s] pain in my muscle and feeld.) (

Plaintiff also contends that Defendants Heyns and Burton are responsible for Plaintiff
receiving food containing a “hot subace” that went into his artes and for placing a “live wire”

on Plaintiff's body. He alleges in part (verbatim):

| remember when Officer Macomb gave foed in a holding cell by the office, and

the food had a hot substance to go in your arteries and blood line once you eat the
food. That happened in the morning at lunch time. Then once in the afternoon
officers came to work | didn’t eat and tkewvas these foreign-born resident who put

a live wire on my body that made my body get tremendously hot. My arteries got
real hot that the degrees fahrenheit was up there. And degrees was so hot | had to
put cold water on my body. | had put celdter on my body and the water diffused

The instant action is one of five filed in this Court by Plaintiff between June 4 and July 17 S2@&l3ackson
v. Heyns et alNo. 1:14-cv-600 (W.D. Mich.)JJackson v. Heyns et aNo. 1:14-cv-645 (W.D. Mich.)Jackson v. Heyns
et al, No. 1:14-cv-741 (W.D. Mich.Jackson v. SnydeNo. 1:14-cv-753 (W.D. Mich.)Jackson v. Heyns et aNo.
1:14-cv-780 (W.D. Mich.).
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as vapor away in the air as | hollerarcrying shout until my body cold or cooling
down in temperature. Words cannot te# pain and hot temperature my body went
through.

(Compl., Page ID #15.)

Plaintiff also claims that Defendants aenying his right of access to the courts by
making him wait too long to get cags, to get his papers notarizatt to mail his pleadings to the
courts. With regard to legal copies, Plaintifihtends that Defendants are making the Legal Writer
wait 24 hours to get copies in the law libraryaiRliff further claims that his outgoing legal mail
to his attorney was opened and/or withheld. IgnRlaintiff claims that Defendants are retaliating
against him for filing lawsuits. Additional facts will be provided below as necessary to resolve
Plaintiff's claims.

Plaintiff seeks monetary damages anthawe his body examined by a doctor and
scientist.

Discussion

l. Frivolous Claims

A claimmay be dismissed as frivolous if “@dks an arguable basis either in law or
in fact.” Neitzke v. Williams490 U.S. 319, 325 (1989awler v. Marshall 898 F.2d 1196, 1198
(6th Cir.1990). Claims that lack an arguable or rational basis in law include claims for which the
defendants are clearly entitled to immunity and claims of infringement of a legal interest which
clearly does not exist; claims that lack an arguable or rational basis in fact describe fantastic or
delusional scenarioNeitzle, 490 U.S. at 327-28awler, 898 F.2d at 1199. The Court has the
“unusual power to pierce the veil of the complaifiactual allegations and dismiss those claims

whose factual contentions are clearly baseleds.; 490 U.S. at 327. “A finding of factual



frivolousness is appropriate when the facts allegelto the level of the irrational or the wholly
incredible, whether or not there are judicialbticeable facts available to contradict thebDehton
v. Hernandez504 U.S. 25, 32 (1992). Exarmaplof claims lacking rational facts include a prisoner’s
assertion that Robin Hood and his Merry Men degafiprisoners of their access to mail or that a
genie granted a warden’s wish taglgorisoners any access to legal te@seNeitzke 490 U.S. at
327-28; Lawler, 898 F.2d at 1198-99. An formapauperiscomplaint may not be dismissed,
however, merely because the court believes that the plaintiff's allegations are uritikely.
Plaintiff's claims that Defendants havédgvice mechanism” that puts an organism
in his body that prevents him from eating food andseaypain in his muscle fibers lacks a rational
basis in fact. Likewise, Plaintiff's claimsgarding the “hot substance” in his food and the
placement of a “live wire” on his body are whollgmdible. Accordingly, the Court will dismiss
those claims as frivolousSeeBurnes v. ClintonNo. 00-3208, 2000 WL 1800510, at *1 (6th Cir.
Nov. 30, 2000) (complaint alleging that Presid€hhton and various other high-ranking federal
officials were subjecting her to electronic surveitia, mind-reading, and remote torture due to her
bisexuality was properly sinissed as frivolousraves v. CoherNo. 99-44762000 WL 1720647,
at *1 (6th Cir. Nov. 7, 2000) (plaintiff's claim coarning the AIDS virus being injected into the
American population by the Pentagon wasperly dismissed as frivolouf)pwell v. Tennessee
No. 92-6125, 1993 WL 169052, at *1 (6th Cir. May 18, 19@8jrming district court’s dismissal

of claims of conspiracy to inflict emotional distress as fantastic and delusional).



[l. Failure to State a Claim

A complaint may be dismissed for failuredtate a claim if it fails “to give the
defendant fair notice of what the . .aich is and the grounds upon which it rest8&ll Atl. Corp.
v. Twombly550 U.S. 544, 555 (2007) (quotiGgnley v. Gibson355 U.S. 41, 47 (1957)). While
a complaint need not contain detailed factual atlega, a plaintiff's allegations must include more
than labels and conclusionBwombly 550 U.S. at 555%Ashcroft v. Igbal556 U.S. 662, 678 (2009)
(“Threadbare recitals of the elements of a cafigetion, supported by mere conclusory statements,
do not suffice.”). The court must determine wiegtthe complaint contains “enough facts to state
a claim to relief that is plausible on its facelwombly 550 U.S. at 570. “A claim has facial
plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable
inference that the defendant is liable for the misconduct alledgoll, 556 U.S. at 679. Although
the plausibility standard is not equivalent to prt/bability requirement,’ . . . it asks for more than
a sheer possibility that a defendant has acted unlawfudjipdl, 556 U.S. at 678 (quotingvombly
550 U.S. at 556). “[W]here the well-pleaded $adb not permit the court to infer more than the
mere possibility of misconduct, the complaint has alleged — but it has not ‘show[n]’ — that the
pleader is entitled to relief.lgbal, 556 U.S. at 679 (quotingeB. R.Civ. P. 8(a)(2))see also Hill
v. Lappin 630 F.3d 468, 470-71 (6th Cir. 2010) (holding that Taembly/Igbalplausibility
standard applies to dismissals of prisareses on initial review under 28 U.S.C. 88 1915A(b)(1)
and 1915(e)(2)(B)(i)).

To state a claim under 42 U.S.C. § 1983, a plaintiff must allege the violation of a

right secured by the federal Constitution or lamg must show that the deprivation was committed

by a person acting under color of state |aWest v. Atkins487 U.S. 42, 48 (1988pominguez v.



Corr. Med. Servs 555 F.3d 543, 549 (6th Cir. 2009). Besa§ 1983 is a method for vindicating
federal rights, not a source of substantive rightdfjtthe first step iran action under § 1983 is to
identify the specific constitutional right allegedly infringeMbright v. Oliver 510 U.S. 266, 271
(1994).
A. Defendant Davis

Plaintiff named M. Davis as a Defendanttimis action, but fails to make factual
allegations against him. It &basic pleading essential that aipliff attribute factual allegations
to particular defendantsSeeTwombly 550 U.S. at 544 (holding that, in order to state a claim,
Plaintiff must make sufficient allegations to gimedefendant fair noticef the claim). Where a
person is named as a defendant without an ditegaf specific conduct, the complaint is subject
to dismissal, even under the liberal construction affordgurdse complaints. SeeFrazier v.
Michigan 41 F. App’x 762, 764 (6th Cir. 2002) (dismisgiPlaintiff's claims where the complaint
did not allege with any degree of specificity which of the named defendants were personally
involved in or responsible for eaalleged violation of rights)ariffin v. MontgomeryNo. 00-3402,
2000 WL 1800569, at *2 (6th Cir. Nov. 30, 2000)jue&ing allegations of personal involvement
against each defendantiRodriguez v. JahéNo. 90-1010, 1990 WL 82722, at *1 (6th Cir. June 19,
1990) (“Plaintiff’'s claims against those individualee without a basis in law as the complaint is
totally devoid of allegations as to them which wbsliggest their involvement in the events leading
to his injuries.”);see also Wright v. SmjtR1 F.3d 496, 501 (2d Cir. 1994rych v. Hvass83 F.
App’x 854, 855 (8th Cir. 2003Potter v. Clark497 F.2d 1206, 1207 (7th Cir. 197¥Wjlliams v.
Hopkins No. 06-14064, 2007 WL 2572406, at(E.D. Mich. Sept. 6, 2007McCoy v. McBride

No. 3:96-cv-227RP, 1996 WL 697937, at *2 (N.D. Ind. Nov. 5, 198ékford-El v. Toomh</60



F. Supp. 1267, 1272-73 (W.D. Mich. 1991). Plaintififéo even to mention Defendant Davis in

the body of his complaint. His allegations fall far short of the minimal pleading standards under

FeD. R.Civ. P. 8 (requiring “a short and plain statement of the claim showing that the pleader is

entitled to relief”). Accordingly, Defendant Davis must be dismissed for failure to state a claim.
B. First Amendment - Accessto the Courts

Plaintiff claims that Defendds Heyns and Burton violatdus right of access to the
courts by making him wait too long to get copies, to get his papers notarized and to mail his
pleadings to the court. It is well establisltledt prisoners have a constitutional right of access to
the courts.Bounds v. Smit30 U.S. 817, 821 (1977). The principal issuBanndswas whether
the states must protect the right of accessédoctiurts by providing law libraries or alternative
sources of legal information for prisonels. at 817. The Court further noted that in addition to
law libraries or alternative sources of legal knalgle, the states must provide indigent inmates with
“paper and pen to draft legal documents, notari@ises to authenticate them, and with stamps to
mail them.” Id. at 824-25. The right of access to the courts also prohibits prison officials from
erecting barriers that may impede the inmate’s accessibility to the cBaa&nop v. Johnsg@77
F.2d 996, 1009 (6th Cir. 1992).

An indigent prisoner’s constitutional right to legal resources and materials is not,
however, without limit. In order tstate a viable claim for interference with his access to the courts,
a plaintiff must show “actual injury.Lewis v. Case\p18 U.S. 343, 349 (1996&ge alsd alley-Bey
v. Kneb| 168 F.3d 884, 886 (6th Cir. 199®nop 977 F.2d at 1000. In other words, a plaintiff
must plead and demonstrate that the shortconninipe prison legal assistance program or lack of

legal materials have hindered, or are presdmitiglering, his efforts to pursue a nonfrivolous legal



claim. Lewis 518 U.S. at 351-53¢e alsdPilgrim v. Littlefield 92 F.3d 413, 416 (6th Cir. 1996).

Plaintiff does not allege that he suffered any injury whatsoever as a result of the
alleged delays in making legal copies, getting documents notarized and mailing pleadings to the
court. Consequently, Plaintiff fails to state a claim.

C. First Amendment - Legal Mail

Plaintiff alleges that Defendants Heyarsd Burton “let” Deputy Shawn Young and

the administration open his outgoing legal maAtmrney Arlene Woods. (Compl., Page ID#10.)
He further alleges that Defendants Heyns and BureinDeputy Shawn Youngavethe Mail
Room Lady Doreen Tissue” keep the legal 44 pafjidscuments that Plaintiff intended to send to

his attorney, Arlene Woods. (Compl., Page ID#14) (emphasis added.)

Young and Tissue are not Defendants in thi®a@nd Plaintiff fails to clearly allege
how Defendants Heyns and Burton were activeWplved in opening or withholding Plaintiff's
mail. Conclusory allegations of unconstitutional conduct without specific factual allegations fail
to state a claim under § 1983ee Igbal556 U.S. at 678-69. Moreover, Defendants Heyns and
Burton may not be held liable for the unconstaotl conduct of their subordinates under a theory
of respondeat superior or vicarious liabilitgbal, 556 U.S. at 676Ylonell v. New York City Dep’t
of Soc. Servs436 U.S. 658, 691(1978kverson v. Leis556 F.3d 484, 495 (6th Cir. 2009). A
claimed constitutional violation must be based upon active unconstitutional beh@viiter v.
Knight, 532 F.3d 567, 575 (6th Cir. 2008reene v. Barber310 F.3d 889, 899 (6th Cir. 2002).
The acts of one’s subordinaa® not enough, nor can supervisiability be based upon the mere

failure to act.Grinter, 532 F.3d at 5755reene 310 F.3d at 89%ummers v. Lei868 F.3d 881,



888 (6th Cir. 2004). “[A] plaintiff must plead that each Government-official defendant, through
the official’s own individual actins, has violated the Constitutionfgbal, 556 U.S. at 676.
Plaintiff has failed to allege that Defemds Heyns and Burton engaged in any active
unconstitutional behavior. Accordingly, he fails to state a claim against them.
D. Retaliation

Plaintiff contends that Defendants Heyamsl Burton “let” officers retaliate against
him for filing lawsuits against #m. Plaintiff claims that th officers are “symmetrical and
harmoniously acting a [sic] unjust way by still pagtisome hot substance on and in my store food
and taking my store food at the same time.” (Compl., Page ID #15.) He also alleges that
Defendants Heyns and Burton retaliated agdiims by “hav[ing]” Deputy Shawn Young and the
accounting office take money out of his prisoneract so that Plaintif€annot pay for his court
costs and fees.

Retaliation based upon a prisoner’s exercisesabr her constitutional rights violates
the Constitution.SeeThaddeus-X v. Blatted 75 F.3d 378, 394 (6th Cir. 1999) (en banc). In order
to set forth a First Amendment retaliation claim, a plaintiff must establish that: (1) he was engaged
in protected conduct; (2) an adverse action wkesntaagainst him that would deter a person of
ordinary firmness from engaging in that condunt &) the adverse action was motivated, at least
in part, by the protected condudtl. Moreover, a plaintiff must bable to prove that the exercise
of the protected right was a substantial or maitgafactor in the defendant’s alleged retaliatory
conduct. SeeSmith v. Campbelk50 F.3d 1032, 1037 (6th Cir. 2001) (citigunt Healthy City

Sch. Dist. Bd. of Educ. v. Doy#29 U.S. 274, 287 (1977)).



It is well recognized that “retaliation” is easy to allege and that it can seldom be
demonstrated by direct evidenc8ee Harbin-Bey v. Rutte420 F.3d 571, 580 (6th Cir. 2005);
Murphy v. Lane 833 F.2d 106, 108 (7th Cir. 1987). “[Alleng merely the ultimate fact of
retaliation is insufficient.’Murphy, 833 F.2d at 108. “[Clonclusory allegations of retaliatory motive
‘unsupported by material facts will not be sciiéint to state . . . a claim under § 1983darbin-

Bey, 420 F.3d at 580 (quotir@gutierrez v. Lynch826 F.2d 1534, 1538-39 (6th Cir. 1988pe also
Murray v. Unknown Ever84 F. App’x 553, 556 (6th Cir. 2003) (in complaints screened pursuant
to 28 U.S.C. 8 1915A, “[c]onclusosllegations of retaliatory motive with no concrete and relevant
particulars fail to raise a genuine issue of fact for trial”) (internal quotations omitdjs v.
Jarvie 20 F. App’x 457, 459 (6th Ci2001) (“bare allegations of Hiee on the defendants’ parts
are not enough to establish retaliation claims” thiit survive 8 1915A screening). Plaintiff
merely alleges the ultimate fact of retaliation in this action. He has not presented any facts
whatsoever to support his conclusion that Defendants Heyns and Burton retaliated against him
because of his law suitSee Igbal556 U.S. at 678 (“Threadbare recitals of the elements of a cause
of action, supported by mere conclusory statements, do not suffice.”). Moreover, as previously
discussed, Defendants Heyns &uwton cannot be held liable for the unconstitutional conduct of
their subordinatesSeegbal, 556 U.S. at 678ylonell, 436 U.S. at 691Everson 556 F.3d at 495.
Plaintiff, therefore, fails to state a claim for retaliation.

Conclusion

Having conducted the review required byfison Litigation Reform Act, the Court
determines that Plaintiff's action will be dismissed as frivolous or for failure to state a claim

pursuant to 28 U.S.C. 88 1915(e)(2) and 1915A(b), and 42 U.S.C. § 1997¢e(c).
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The Court must next decide whether gpeal of this action would be in good faith
within the meaning 028 U.S.C. § 1915(a)(3)SeeMcGore v. Wrigglesworthl14 F.3d 601, 611
(6th Cir. 1997). For the same reasons that the Court dismisses the action, the Court discerns no
good-faith basis for an appeaBhould Plaintiff appeal this decision, the Court will assess the
$505.00 appellate filing fee pursuant to 8 1915(bg&gMcGore 114 F.3d at 610-11, unless
Plaintiff is barred from proceedinig forma pauperise.g., by the “three-stril& rule of § 1915(g).
If he is barred, he will be required to pay the $505.00 appellate filing fee in one lump sum.

This is a dismissal as described by 28 U.S.C. § 1915(g).

A Judgment consistent with this Opinion will be entered.

Dated: August 20, 2014 /s/ Janet T. Neff
Janet T. Neff
United States District Judge
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