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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

NANCY MANN,
Plaintiff, Hon. Ellen S. Carmody
V. Case No. 1:15-CV-243

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.
/

OPINION

This is an action pursuant to Section 205fdhe Social Security Act, 42 U.S.C.
§405(g), to review a final decsi of the Commissioner of Socialceity denying Plaintiff's claim
for Disability Insurance Benefif®IB) under Title Il of the Socigbecurity Act. On June 4, 2015,
the parties agreed to proceed in this Courtafbfurther proceedings, @tuding an order of final
judgment. (Dkt. #9).

Section 405(g) limits the Court to a reviefithe administrative record and provides
that if the Commissioner’s decision is supporteduiystantial evidence it shall be conclusive. The
Commissioner has found that Plaintifhot disabled within the meiag of the Act. For the reasons
articulated herein, the Commissioner’s decisioratated and this matter remanded for further

factual findings pursuant to sentence four of 42 U.S.C. 8§ 405(g)

Dockets.Justia.com


https://dockets.justia.com/docket/michigan/miwdce/1:2015cv00243/80366/
https://docs.justia.com/cases/federal/district-courts/michigan/miwdce/1:2015cv00243/80366/15/
https://dockets.justia.com/

STANDARD OF REVIEW

The Court’s jurisdiction is confined toreview of the Commissioner’s decision and
of the record made in the administrative hearing proc8se Willbanks v. Sec’y of Health and
Human Service847 F.2d 301, 303 (6th Cir. 1988). The scogaditial review in a social security
case is limited to determining whether the Commissioner applied the proper legal standards in
making her decision and whether there existhérecord substantiavidence supporting that
decision.See Brainard v. Sec’y of Health and Human Seryi®@8 F.2d 679, 681 (6th Cir. 1989).

The Court may not conduct a de novo esviof the case, resolve evidentiary
conflicts, or decide questions of credibilitiee Garner v. Heckle745 F.2d 383, 387 (6th Cir.
1984). Itis the Commissioner who is charged \iiitding the facts relevant to an application for
disability benefits, and her findings are conclusive provided they are supported by substantial
evidence.See42 U.S.C. § 405(g). Substantial evidence is more than a scintilla, but less than a
preponderanceSee Cohen v. Sec'’y of Dep’t of Health and Human Sep@6dé4-.2d 524, 528 (6th
Cir. 1992) (citation®mitted). It is such relevant ewddce as a reasonable mind might accept as
adequate to support a conclusi@ee Richardson v. Perale®¥)2 U.S. 389, 401 (1971Bpgle v.
Sullivan 998 F.2d 342, 347 (6th Cir. 1993). In determining the substantiality of the evidence, the
Court must consider the evidence on the recom\sblole and take into account whatever in the
record fairly detracts from its weigh&ee Richardson v. Sec’y of Health and Human Serviéés
F.2d 962, 963 (6th Cir. 1984).

As has been widely recognized, the substantial evidence standard presupposes the
existence of a zone within wii¢he decision maker can properly rule either way, without judicial

interference. See Mullen v. BoweB00 F.2d 535, 545 (6th Cir. 1986) (citation omitted). This



standard affords to the administrative decisiorkenaonsiderable latitude, and indicates that a
decision supported by substantial evidence will noelersed simply because the evidence would

have supported a contrary decisi®@ee Bogle998 F.2d at 34Mullen, 800 F.2d at 545.

PROCEDURAL POSTURE

Plaintiff was 36 years of age on her allegeshbility onset date. (PagelD.155). She
successfully completed high school and worked previously as a home attendant. (PagelD.47).
Plaintiff applied for benefits on August 13, 2012, githgy that she had been disabled since June 27,
2012, due to mental stress and neck problgifagelD.155-59, 187). Plaintiff's application was
denied, after which time she requested a hearing before an Administrative Law Judge (ALJ).
(PagelD.90-153). On September 16, 2013, Rfaiappeared before ALJ Joseph Doyle with
testimony being offered by Plaintiff and a vocaticaert. (PagelD.54-88). In a written decision
dated November 7, 2013, the ALJ determined thahBff was not disable. (PagelD.37-49). The
Appeals Council declined to review the ALJ’'s determination, rendering it the Commissioner’s final
decision in the matter. (PagelD.23-28). Pl#istibsequently initiated this pursuant to 42 U.S.C.

8 405(qg), seeking judicial review of the ALJ’s decision.

ANALYSIS OF THE ALJ'S DECISION

The social security regulations articulatieve-step sequential process for evaluating

disability. See20 C.F.R. 88 404.1520(a-f), 416.920(a-f)lf the Commissioner can make a

1. An individual who is working and engaging in substantial gainful activity will not be found to be “disabled”
regardless of medical findings (20 C.F.R. §8 404.1520(b), 416.920(b));

2. An individual who does not have a “severe impairment” will not be found “disabled” (20 C.F.R. 88 404.1520(c),

3



dispositive finding at any point in threview, no further fiding is required.See20 C.F.R. 88
404.1520(a), 416.920(a). The regulations also provige if a claimant suffers from a
nonexertional impairment as well as an exertiamalairment, both are considered in determining
her residual functional capacitgee20 C.F.R. 88 404.1545, 416.945.

The burden of establishing the right to bésetsts squarely on Plaintiff’'s shoulders,
and she can satisfy her burden by demonstratingé&nainpairments are so severe that she is unable
to perform her previous work, and cannot, considering her age, education, and work experience,
perform any other substantial gainful employment existing in significant numbers in the national
economy.Seed42 U.S.C. §423(d)(2)(A;ohen 964 F.2d at 528. Whiledrburden of proof shifts
to the Commissioner at step five of the sequéatialuation process, Plaintiff bears the burden of
proof through step four of thegedure, the point at which her residual functioning capacity (RFC)
is determinedSee Bowen v. YuckedB82 U.S. 137, 146 n.5 (198Wyalters v. Comm’r of Soc. Sec.

127 F.3d 525, 528 (6th Cir. 1997) (ALJ determines RE&ep four, at which point claimant bears
the burden of proof).

The ALJ determined that Plaintiff sufférem: (1) fibromyalgia; (2) musculoskeletal

impairment of the spine with history of cervitaiinectomy and reported headaches; (3) mood and

416.920(c));

3. Ifanindividual is not working and is suffering from &ese impairment which meets the duration requirement and
which “meets or equals” a listed impairment in Appendik Subpart P of Regulations No. 4, a finding of “disabled”
will be made without consideration of vaicamal factors. (20 C.F.R. 88 404.1520(d), 416.920(d));

4. Ifanindividual is capable of performing her past relewank, a finding of “not disabled” must be made (20 C.F.R.
88 404.1520(e), 416.920(e));

5. If anindividual's impairment is so severe aprexlude the performance of past work, other factors including age,
education, past work experience, and residual functional itgapatst be considered to determine if other work can

be performed (20 C.F.R. 8§ 404.1520(f), 416.920(f))
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anxiety disorders, not otherwise specified; &hdhistory of cognitive/learning disorder, severe
impairments that whether considered alone or in combination with other impairments, failed to
satisfy the requirements of any impairment idesdifin the Listing of Impairments detailed in 20
C.F.R., Part 404, Subpart P, Appendix 1. (Padt9Bt1l). With respect to Plaintiff's residual
functional capacity, the ALJ found that Plaintiftamed the ability to perform light work subject
to the following limitations: (1) she can never climb ladders, ropes, or scaffolds; (2) she can
occasionally climb ramps and stairs; (3) she can occasionally stoop, kneel, crouch, crawl, and
balance; (4) she can frequently reach overheadilbaand perform gross manipulations with her
left upper extremity; and (5) she is limited to simple, routine, and repetitive work. (PagelD.41).
The ALJ found that Plaintiff cannot perform her past relevant work at which point
the burden of proof shifted to the Commissioterestablish by substhal evidence that a
significant number of jobs exist in the natib@onomy which Plaintiff could perform, her
limitations notwithstanding.See Richardsqrv35 F.2d at 964. While the ALJ is not required to
guestion a vocational expert on this issue, “a finding supported by substantial evidence that a
claimant has the vocational qualifications to perform spejibs” is needed to meet the burden.
O’Banner v. Sec’y of Health and Human Servié&3¥ F.2d 321, 323 (6th Cir. 1978) (emphasis
added). This standard requires more than méugion or conjecture by thALJ that the claimant
can perform specific jobs in the national econo®ge Richardsqrr35 F.2d at 964. Accordingly,
ALJs routinely question vocational experts in an attempt to determine whether there exist a
significant number of jobs which a particular ataint can perform, his limitations notwithstanding.

Such was the case here, as the ALJ questioned a vocational expert.



The vocational expert testified that there existed approximately 8,500 jobs in the state
of Michigan, and approximately 289,000 jobs natioreyighich an individual with Plaintiffs RFC
could perform, such limitations notwithstandinRagelD.84-86). This represents a significant
number of jobs.See Born v. Sec’y of Health and Human Seryi@23 F.2d 1168, 1174 (6th Cir.
1990);Hall v. Bowen837 F.2d 272, 274 (6th Cir. 1988)artin v. Commissioner of Social Secuyity
170 Fed. Appx. 369, 374 (6th Cir., Mar.2006). The ALJ concluded gifefore, that Plaintiff was

not entitled to disability benefits.

The Treating Physician Doctrine

On June 4, 2013, Dr. Charles Schultz completed a brief form regarding Plaintiff's
functional abilities. (PagelD.760-761). The doct@orted that Plaintiff can “never” lift/carry ten
pounds and can stand and/or walk less thanhwurs during an 8-hour workday. (PagelD.760).
The doctor concluded that Plaintiff was “completgiyabled.” (PagelD.761). On other occasions,
the doctor simply concluded that Plaintiff wasable to work.” (PagelD.744, 750, 755). The ALJ
afforded “little weight” to Dr. Schultz’s opiniongPagelD.44). Plaintiff argues that she is entitled
to relief because the ALJ’s rationale for discounting the opinions of her treating physician is not
supported by substantial evidence.

The treating physician doctrine recognizes that medical professionals who have a
long history of caring for a claimant and her noliéa generally possess significant insight into her
medical condition. See Barker v. Shalalal0 F.3d 789, 794 (6th Cir. 1994). An ALJ must,
therefore, give controlling weight to the opinioha treating source if: (1) the opinion is “well-

supported by medically acceptable wal and laboratory diagnostechniques” and (2) the opinion



“is not inconsistent with the other swdstial evidence in the case record.Gayheart v.
Commissioner of Social Securityl0 F.3d 365, 375-76 (6th C2013) (quoting 20 C.F.R. §
404.1527).

Such deference is appropriate, howevely arilere the particular opinion “is based
upon sufficient medical dataMiller v. Sec’y of Health and Human Servic&991 WL 229979 at
*2 (6th Cir., Nov. 7, 1991) (citin@havers v. Sec'y of Health and Human Seryig88 F.2d 232,
235 n.1 (6th Cir. 1987)). The ALJ may reject tbpinion of a treatinghysician where such is
unsupported by the medical record, merely states a conclusion, or is contradicted by substantial
medical evidenceSeeCohen 964 F.2d at 528Vliller v. Sec’y of Health and Human Servic&391
WL 229979 at *2 (6th Cir., Nov. 7, 1991) (citi®havers v. Sec’y of Health and Human Seryices
839 F.2d 232, 235 n.1 (6th Cir. 198Q)tlip v. Sec’y of Health and Human Servic&sF.3d 284,
286-87 (6th Cir. 1994).

If an ALJ accords less than controlling gt to a treating source’s opinion, the ALJ
must “give good reasons” for doing sdsayheart 710 F.3d at 376. Such reasons must be
“supported by the evidence in the case record, andoewsstfficiently specific to make clear to any
subsequent reviewers the weight the adjudiqee to the treating source’s medical opinion and
the reasons for that weight.” This requirentemisures that the ALJ applies the treating physician
rule and permits meaningful review thie ALJ’s application of the rule.1d. (quotingWilson v.
Commissioner of Social Security78 F.3d 541, 544 (6th Cir. 2004)). Simply stating that the
physician’s opinions “are not well-supported by atyective findings and are inconsistent with
other credible evidence” is, without more, t@anbiguous” to permit meaningful review of the

ALJ’'s assessmeniGayheart 710 F.3d at 376-77.



Plaintiff's argument fails for two reasangirst, the aforementioned June 4, 2013
report by Dr. Schultz was never presented to the Bilithvas instead first presented to the Appeals
Council. (PagelD.23-27). Because this particaf@nion was not presented to the ALJ, Plaintiff
cannot obtain relief on the ground that the ALJ failed to properly asses$ ssebond, Dr.
Schultz’s statements that Riaff was “unable towork” are entitled to no weight because the
determination of disability is a matter left to the commissioig®e20 C.F.R. § 404.1527(d)(1).
In sum, the ALJ’s assessment of Dr. Schulizfsnions is supported by substantial evidence.

Accordingly, this argument is rejected.

I. Section 12.05 of the Listing of Impairments
The Listing of Impairments, detailed29 C.F.R., Part 404, Subpart P, Appendix 1,

identifies various impairments which, if presenthe severity detailed therein, result in a finding

that the claimant is disabled. Plaintiff argues that she is entitled to relief because the ALJ

improperly determined that she does not satisfy Section 12.05 (Intellectual Disability) of the Listing.
Section 12.05 of the Listing provides, in relevant part, the following:

12.05 Intellectual disability: Intellectual disability refers to
significantly subaverage general intellectual functioning with deficits
in adaptive functioning initially manifested during the developmental
period; i.e., the evidence demonstrates or supports onset of the
impairment before age 22.

2 This Court cannot consider evidence first presented to the Appeals CouncillirBee. Commissioner of Social

Security 96 F.3d 146, 148 (6th Cir. 1996). However, if Plaintiff canalestrate that the evidence in question is new and material,
and that good cause existed for not presenting it to the Ad.Gdhrt can remand the case for further proceedings during whic
this new evidence can be considerédl.at 148. Plaintiff has not requested that this matter be remanded for this purpose, thus

waiving relief on this basisSee, e.g., Porzillo v. Department of Health and Human Ser@é8s-ed. Appx. 123, 132 (Fed. Cir.,
Mar. 12, 2010) (claimant “waves any arguments that are not develogédtl);, v. AAA Engineering & Drafting, In@13 F.3d
519, 537 n.25 (10th Cir. 2000) (same).



The required level of severity for this disorder is met when the
requirements in A, B, C, or D are satisfied.

A. Mental incapacity evidenced by dependence upon
others for personal needs (e.g., toileting, eating,
dressing, or bathing) and inability to follow
directions, such that the use of standardized measures
of intellectual functioning is precluded;

OR

B. A valid verbal, performancey full scale 1Q of 59 or
less;

OR

C. A valid verbal, performance, or full scale 1Q of 60
through 70 and a physical or other mental impairment
imposing additional and significant work-related
limitation of function;

OR

D. A valid verbal, performance, or full scale 1Q of 60

through 70, resulting in agast two of the following:

1. Marked restriction of activities of
daily living; or

2. Marked difficulties in maintaining
social functioning; or

3. Marked difficulties in maintaining
concentration, persistence or pace; or

4, Repeated episodes of decompensation,
each of extended duration.

20 C.F.R., Part 404, Subpart P, Appendix 1, 8 12.05.
Specifically, Plaintiff asserts that sheisfes sections 12.05(C). Cognitive testing

performed in 2010 revealed that Plaintiff posseadatl-scale 1Q of 69. (&gelD.684-85). Plaintiff



must also satisfy, however, the requirements articulated in the introductory paragraph of Section
12.05. 20 C.F.R., Part 404, Subpart P, Appendid2,@(A). Specifically, Plaintiff must establish

that she satisfied the “diagnostic descriptionhégllectual disability articulated in the introductory
paragraph of Section 12.0&00per v. Commissioner of Social Secu2ty/7 Fed. Appx. 450, 452

(6th Cir., Feb. 15, 2007¥ee alspFoster v. Haltey 279 F.3d 348, 355 (6th Cir. 2001) (to satisfy
Section 12.05, the claimant must demonstrate that she experienced deficiencies in adaptive
functioning prior to attaining the age of 22).

While Plaintiff alleges that she participdtin special education classes as a youth,
she nevertheless successfully completed higlodcwhich supports the ALJ’s conclusion that
Plaintiff did not satisfy this ListingSee Sheeks v. Commissioner of Social Secbdityed. Appx.
639, 641-42 (6th Cir., Nov. 20, 2013)Plaintiff has also failed to present evidence that she
experienced, prior to age 22, deficits in adaptivefioning, such as an inability to care for herself
or handle social situation§&ee Idat 642. While there exists eweidce that Plaintiff experiences a
certain level of cognitive impairment, Plaintgfvarious activities, including working for several
years, are inconsistent with a conclusion that Plaintiff satisfies this LisBeg, e.g., Burrell v.
Commissioner of Social SecuriB000 WL 1827799 at *2 (6th CiDec. 8, 2000) (no evidence of
a deficit in adaptive functioning where claimant “reneal fairly active, maintains an interest in his
household, and enjoys apparent satisfactory relationships with family members”).

The burden rests with Plaintiff to demorgé that she satisfies the requirements of
a listed impairmentSee Kirby v. Comm’r of Soc. S&2002 WL 1315617 at *1 (6th Cir., June 14,
2002). The ALJ evaluated the evidence of recadidetermined that Plaintiff failed to meet her

burden in this regard. The ALJ’s decision is supported by substantial evidence.
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II. Fibromyalgia

As noted above, the ALJ found that Pldinsuffers from fibromyalgia. Plaintiff
argues, however, that the ALJ failed to complthvsocial Security Ruling 12-2 when evaluating
her fibromyalgia and the extent to which suclpa@ins her ability to function. Plaintiff argues that
as a result the ALJ’'s residual functional capacity assessment is not supported by substantial
evidence. The Court agrees.

Social Security Ruling 12-2, Evaluationfibromyalgia, “provides guidance on how
we develop evidence to establish that a person has a medically determinable impairment of
fiboromyalgia, and how we evaluate fibromylagmadisability claimsand continung disability
reviews under titles Il and XVI of the Social SaguAct.” Social Security Ruling, SSR 12-2p;
Titles 1l and XVI: Evaluation of Fibromyalgi2012 WL 3104869 at *1 (S.S.A. July 25, 2012). As
is well recognized, the cause of fibromyalgia is “unknown” and “its symptoms are entirely
subjective.” Fowler v. Colvin 2014 WL 4840582 at *4 (S.D. Ind., Sept. 29, 2014) (citation
omitted). The use of the term “subjective” in this context “is not intended to be disparaging but only
descriptive” and simply reflects that “[t]here an@ laboratory tests for the presence or severity of
fiboromyalgia.” Id. (citations omitted). Accordingly, when assessing the residual functional capacity
of a claimant suffering from fiboromyalgia, the Amlist do more than simply point to the results of
objective testing. Social Security Ruling 12-2p, 2012 WL 3104869 at *6.

The ALJ in this case, however, diministtbd impact of Plaintiff’s fioromyalgia by
asserting that the results of objective medical testing failed to confirm the existence or alleged
severity of Plaintiff’s fiboromyalgia. (Pagel43-45). This shortcoming was compounded by the

ALJ’'s assessment of Plaintiff's activities. Plaintdttified that her ability to consistently function
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for sustained periods of time was severely limdeeé to her fiboromyalgiean assertion supported
by the record. The ALJ, however, afforded little weight to such testimony on the ground that such
was not supported by the results of objective medical testing. (PagelD.41-43).

A claimant’'s RFC represents her ability to perform “work-related physical and mental
activities in a work setting on a regular and aomitag basis,” defined as “8 hours a day, for 5 days
a week, or an equivalent work schedule.” Social Security Ruling 96-8P, 1996 WL 374184 at *1
(Social Security Administration, July 2, 1996¢e alspPayne v. Commissioner of Social Security
402 Fed. Appx. 109, 116 (6th Cir., Nov. 18, 2010). Thé'Akonclusion that Plaintiff can perform
a wide range of light work on a regular acohtinuing basis is not supported by substantial
evidence. Because the vocational expert’'s testimony was premised upon a faulty RFC
determination, the ALJ’s reliance thereon does not constitute substantial eviGss€line v.
Comm’r of Soc. Sec96 F.3d 146, 150 (6th Cir. 1996) (while the ALJ may rely upon responses to
hypothetical questions posed to a vocational expert, such questions must accurately portray the

claimant’s impairments).

V. Remand is Appropriate

While the Court finds that the ALJ’s decisitails to comply with the relevant legal
standards, Plaintiff can be awarded benefits origlliessential factual issues have been resolved”
and “the record adequately establishes [her] entitlement to benE&ischer v. Secretary of Health
and Human Serv;sl7 F.3d 171, 176 (6th Cir. 1994ge alspBrooks v. Commissioner of Social
Security 531 Fed. Appx. 636, 644 (6th Cir., Aug. 6, 2013his latter requirement is satisfied

“where the proof of disability is overwhelming where proof of disability is strong and evidence
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to the contrary is lacking."Faucher 17 F.3d at 176see alspBrooks 531 Fed. Appx. at 644.
Evaluation of Plaintiff’'s claim requires the resolutiof certain factual disputes which this Court

is neither competent nor authorized to undertakaarirst instance. Moreover, there does not exist
compelling evidence that Plaintiff is disabled. Accordingly, this matter must be remanded for

further administrative action.

CONCLUSION

For the reasons articulated herein, the €Coomcludes that the ALJ’s decision is not
supported by substantial evidence. Accordingly, the Commissioner’s decigamated and the
matter remanded for further factual findings pursuant to sentence four of 42 U.S.C. § 405(g)

A judgment consistent with this opinion will enter.

Date: March 29, 2016 /s/ Ellen S. Carmody
ELLEN S. CARMODY
United States Magistrate Judge
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