
WPKVGF"UVCVGU"FKUVTKEV"EQWTV
YGUVGTP"FKUVTKEV"QH"OKEJKICP

UQWVJGTP"FKXKUKQP

LCOGU"HCUVCDGPF.
as next friend of C.F..

Rnckpvkhh. Ecug"Pq0"3<37/ex/5:8

x0 JQP0"LCPGV"V0"PGHH

OGTNG"MCTDGTI"cpf
DCTDCTC"MCTDGTI.

Fghgpfcpvu0
aaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaa1

QRKPKQP
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uwdokuukqpu."vjg"Eqwtv"eqpenwfgu"vjcv"qtcn"ctiwogpv"yqwnf"pqv"cuukuv"kp"vjg"fkurqukvkqp"qh"vjg"kuuwgu

rtgugpvgf0""See"Y0F0"Okej0"NEkxT"904*f+0""
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E0H0"ycu" vcmgp" vjgtg"d{"FghgpfcpvuÓ"uqp"cpf"fcwijvgt/kp/ncy"ykvjqwv"jgt"rctgpvuÓ"mpqyngfig0"

Ceeqorcp{kpi"E0H0"ygtg"ugxgtcn"qvjgt"okpqtu0""Fghgpfcpvu"qypgf"c"urggfdqcv."yjkej"vjg{"ygtg

wukpi"vq"vqy"vjg"mkfu"qp"kphncvcdng"vwdgu"qp"vjg"ncmg0""Cv"vjg"vkog"qh"vjg"kpekfgpv."Ogtng"Mctdgti"ycu

wukpi"jku"dqcv"vq"rwnn"vyq"kphncvcdng"fgxkegu."gcej"ykvj"vyq"tkfgtu."ctqwpf"vjg"ncmg0""Qpg"qh"vjg"tkfgtu

ycu"E0H0""

Cu"qwvnkpgf"kp"RnckpvkhhÓu"eqornckpv."Ogtng"Mctdgti"dgicp"ocmkpi"ujctr"vwtpu."hnkpikpi"vjg

tkfgtu"qwvukfg"vjg"ycmg"cv"jkij"urggfu0""Pgct"vjg"gpf"qh"vjg"tkfg."Mctdgti"cickp"vwtpgf"vjg"dqcv"cpf

crrnkgf"vjg"vjtqvvng"kp"uwej"c"yc{"cu"vq"hnkpi"vjg"vwdgu"cv"jkij"urggf."vjku"vkog"kpvq"c"nctig"ycxg

igpgtcvgf"d{"vjg"dqcv0""Wrqp"uvtkmkpi"vjg"ycxg"ykvj"jgt"vwdg."E0H0"ycu"glgevgf"ykvj"gpqwij"hqteg

vq"etwuj"rctv"qh"jgt"urkpg0""Ujg"uwuvckpgf"ugxgtg"kplwtkgu"tgswktkpi"uwtigt{"vq"hwug"jgt"xgtvgdtcg

vqigvjgt."cpf"uwdugswgpv"rj{ukecn"vjgtcr{"cpf"tgjcdknkvcvkqp0""

KK0""Ngicn"Uvcpfctfu

Fghgpfcpvu"oqxg"vq"fkuokuu"RnckpvkhhÓu"Eqornckpv"wpfgt"Hgfgtcn"Twng"qh"Ekxkn"Rtqegfwtg

Twng"34*d+*8+"qt"hqt"c"fgenctcvkqp"cu"c"ocvvgt"qh"ncy."rwtuwcpv"vq"Twng"79."44"W0U0E0"¸"4423."qt"cu

qvjgtykug"crrtqrtkcvg."vjcv"vjku"cevkqp"ku"iqxgtpgf"d{"vjg"Ðtgemnguu"okueqpfwevÑ"uvcpfctf"qh"ectg0"

C0""Twng"34*d+*8+

Twng"34*d+*8+"cwvjqtk¦gu"vjg"eqwtv"vq"fkuokuu"c"eqornckpv"kh"kv"Ðhckn]u_"vq"uvcvg"c"encko"wrqp

yjkej"tgnkgh"ecp"dg"itcpvgf0Ñ""Kp"fgekfkpi"c"oqvkqp"vq"fkuokuu"hqt"hcknwtg"vq"uvcvg"c"encko."vjg"eqwtv

owuv"eqpuvtwg"vjg"eqornckpv"kp"vjg"nkijv"oquv"hcxqtcdng"vq"vjg"rnckpvkhh"cpf"ceegrv"cnn"ygnn/rngcfgf

hcevwcn"cnngicvkqpu"kp"vjg"eqornckpv"cu"vtwg0""Thompson v. Bank of Am., N.A.."995"H05f"963."972"*8vj

Ekt0"4236+0""Jqygxgt."c"eqwtv"Ðpggf"pqv"000"ceegrv"cu"vtwg"ngicn"eqpenwukqpu"qt"wpycttcpvgf"hcevwcn
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kphgtgpegu0Ñ""Kottmyer v. Maas."658"H05f"8:6."8::"*8vj"Ekt0"4228+0""Vjg"eqornckpv"owuv"rtgugpv

Ðgpqwij"hcevu"vq"uvcvg"c"encko"vq"tgnkgh"vjcv"ku"rncwukdng"qp"kvu"hceg0Ñ""Bell Atlantic Corp. v. Twombly.

772"W0U0"766."792"*4229+="see also Newberry v. Silverman."9:;"H05f"858."862"*8vj"Ekt0"4237+04""

ÐVjg"eqornckpv"ujqwnf"ikxg"vjg"fghgpfcpv"hckt"pqvkeg"qh"yjcv"vjg"rnckpvkhhÓu"encko"ku"cpf"vjg

itqwpfu"wrqp"yjkej"kv"tguvu0Ñ" German Free State of Bavaria v. Toyobo Co, Ltd.."6:2"H0"Uwrr0"4f

;7:.";85"*Y0F0"Okej0"4229+="see also"Twombly,"772"W0U0"cv"777"*ekvkpi"HGF0"T0"EKX0"R0":*c+*4++0"

Ceeqtfkpin{."vjg"ÐÒeqornckpv"owuv"eqpvckp"gkvjgt"fktgev"qt"kphgtgpvkcn"cnngicvkqpu"tgurgevkpi"cnn"vjg

ocvgtkcn"gngogpvu"vq"uwuvckp"c"tgeqxgt{"wpfgt"uqog"xkcdng"ngicn"vjgqt{0ÓÑ""Bavaria."6:2"H0"Uwrr0"4f

cv";85"*swqvkpi"Lillard v. Shelby Cty. Bd. of Educ., 98"H0"5f"938."948"*8vj"Ekt0"3;;8+"*ekvcvkqp"cpf

swqvcvkqpu"qokvvgf++0""Hwtvjgt."Ðc"rnckpvkhhÓu"qdnkicvkqp"vq"rtqxkfg"vjg"ÒitqwpfuÓ"qh"jku"Ògpvkvng]ogpv_

vq"tgnkghÓ"tgswktgu"oqtg"vjcp"ncdgnu"cpf"eqpenwukqpu."cpf"c"hqtowncke"tgekvcvkqp"qh"vjg"gngogpvu"qh

c"ecwug"qh"cevkqp"yknn"pqv"fq"È0Ñ" Twombly."772"W0U0"cv"777"*ekvcvkqp"qokvvgf+0

D0""Fgenctcvqt{"Lwfiogpv

Wpfgt"Twng"79."vjg"Hgfgtcn"Twngu"qh"Ekxkn"Rtqegfwtg"Ðiqxgtp"vjg"rtqegfwtg"hqt"qdvckpkpi"c

fgenctcvqt{"lwfiogpv"wpfgt"4:"W0U0E0"̧ "44230Ñ""HGF0"T0"EKX0"R0""790""Vjg"Fgenctcvqt{"Lwfiogpv"Cev

rtqxkfgu"vjcv"Ð]k_p"c"ecug"qh"cevwcn"eqpvtqxgtu{"ykvjkp"kvu"lwtkufkevkqp"000"cp{"eqwtv"qh"vjg"Wpkvgf

Uvcvgu."wrqp"vjg"hknkpi"qh"cp"crrtqrtkcvg"rngcfkpi."oc{"fgenctg"vjg"tkijvu"cpf"qvjgt"ngicn"tgncvkqpu

4Vjg"rctvkgu"tgn{"qp"cp"qwvfcvgf"ngicn"uvcpfctf"hqt"oqvkqpu"vq"fkuokuu"wpfgt"Twng"34*d+*8+.
k0g0."Ðc"eqornckpv"ujqwnf"pqv"dg"fkuokuugf"hqt"hcknwtg"vq"uvcvg"c"encko"wpnguu"kv"crrgctu"dg{qpf"fqwdv
vjcv"vjg"rnckpvkhh"ecp"rtqxg"pq"ugv"qh"hcevu"kp"uwrrqtv"qh"jku"encko"yjkej"yqwnf"gpvkvngf"jko"vq"tgnkgh0Ñ"
See Conley v. Gibson."577"W0U0"63."67/68"*3;79+0""Twombly"cpf"Iqbal"ejcpigf"vjg"nqpi/uvcpfkpi
twng"qh Conley0""Cu"pqvgf"cdqxg."c"rnckpvkhh"owuv"cnngig"ÐÒgpqwij"hcevu"vq"uvcvg"c"encko"vq"tgnkgh"vjcv
ku"rncwukdng"qp"kvu"hceg0ÓÑ  New Albany Tractor, Inc. v. Louisville Tractor, Inc.."872"H05f"3268."3272
*8vj"Ekt0"4233+"*swqvkpi"Twombly."772"W0U0"cv"792+0"
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qh"cp{"kpvgtguvgf"rctv{"uggmkpi"uwej"fgenctcvkqp."yjgvjgt"qt"pqv"hwtvjgt"tgnkgh"ku"qt"eqwnf"dg"uqwijv0Ñ"

4:"W0U0E0"¸"44230

KKK0""Cpcn{uku

Vjg"fkurqukvkxg"kuuwg"dghqtg"vjg"Eqwtv"ku"vjg"uvcpfctf"qh"ectg"crrnkecdng"vq"RnckpvkhhÓu"encko0"

Rnckpvkhh"cuugtvu"nkcdknkv{"cickpuv"vjg"Mctdgtiu"dcugf"qp"c"pginkigpeg"uvcpfctf"qh"ectg."cnngikpi"vjcv

Fghgpfcpv"Ogtng"Mctdgti"cv"cnn" vkogu"qygf"Rnckpvkhh" c"fwv{"qh"Ðqtfkpct{"ectgÑ"ykvj" tgurgev" vq

qrgtcvkpi"c"ycvgtetchv"rwnnkpi"kpfkxkfwcnu"qp"kphncvcdng"fgxkegu"*see"Fmv"3."Eqorn0"̨"39+05""

Rnckpvkhh"cuugtvu" vjcv"OkejkicpÓu"uvcvwvqt{"uejgog"korqugu"c"pginkigpeg"uvcpfctf"qp"vjg

qrgtcvkqp"qh"rgtuqpcn"ycvgtetchv"*Rn0"Tgur0."Fmv"47"cv"RcigKF0339/33:+0""Urgekhkecnn{."OKEJ0"EQOR0

NCYU"¸"5460:2379"rtqxkfgu"vjcv"Ð]v_jg"qypgt"qh"c"xguugn"ku"nkcdng"hqt"cp{"kplwt{"qeecukqpgf"d{"vjg

pginkigpv"qrgtcvkqp"qh"vjg"xguugn."yjgvjgt"vjg"pginkigpeg"eqpukuvu"qh"c"xkqncvkqp"qh"vjg"uvcvwvgu"qh"vjku

uvcvg."qt"kp"vjg"hcknwtg"vq"qdugtxg"uwej"qtfkpct{"ectg"kp"vjg"qrgtcvkqp"cu"vjg"twngu"qh"vjg"eqooqp"ncy

tgswktg0Ñ" "Hwtvjgt." c" pcttqygt." dwv" rqvgpvkcnn{" gxgp"oqtg" tgngxcpv" uvcvwvg."OKEJ0"EQOR0"NCYU

¸"5460:237:."ocmgu"vjg"qypgt"qh"c"xguugn"nkcdng"hqt"Ðfcocig"vq"nkhg"qt"rtqrgtv{"tguwnvkpi"htqo"c

ycmg"qt"uygnn"etgcvgf"d{"vjg"pginkigpv"qrgtcvkqp"qt"rtqrwnukqp"qh"vjg"xguugn0Ñ""Hkpcnn{."OKEJ0"EQOR0

NCYU"̧ "5460:2367"tgswktgu"qrgtcvqtu"qh"c"xguugn"vq"Ðqrgtcvg"kv"kp"c"ectghwn"cpf"rtwfgpv"ocppgt"cpf

cv"uwej"c"tcvg"qh"urggf"uq"cu"pqv"vq"gpfcpigt"wptgcuqpcdn{"vjg"nkhg"qt"rtqrgtv{"qh"cp{"rgtuqp0Ñ""

Rnckpvkhh"ctiwgu"vjcv"vjg"pginkigpeg"uvcpfctf"vjwu"crrnkgu"kp"vjku"ecug"kpxqnxkpi"c"tgetgcvkqpcn

ycvgtetchv."cu"tghngevgf"d{"vjg"jqnfkpiu"kp eqwtv"fgekukqpu"kpxqnxkpi"ycvgtetchv"cpf"oqvqt"xgjkengu0

See. e.g.. Estate of White v. Beauchamp.":4"P0Y04f"694"*Okej0"3;79+"*jqnfkpi"vjcv"c"pginkigpeg

5Rnckpvkhh" cnngigu" vjcv" rwtuwcpv" vq"OKEJ0"EQOR0"NCYU"¸"5460:2379."Fghgpfcpv"Dctdctc
Mctdgti."cu"cp"qypgt"qh"vjg"xguugn"cv"kuuwg."ku"cnuq"nkcdng"hqt"kvu"pginkigpv"wug"d{"jgt"urqwug."Ogtng
Mctdgti"*see"Eqorn0"̨"43+0
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uvcpfctf"crrnkgf"vq"vjg"qrgtcvkqp"qh"c"oqvqtdqcv"yjgtg"vjg"rnckpvkhhÓu"fgegfgpv"ftqypgf"chvgt"dgkpi

vjtqyp"htqo"c"oqvqtdqcv"yjgp"kv"ecruk¦gf+0"

Fghgpfcpvu" oqxg" hqt" fkuokuucn" cpf1qt" c" fgenctcvkqp" vjcv." vq" vjg" eqpvtct{." vjg" tgemnguu

okueqpfwev"uvcpfctf"qh"ectg"crrnkgu"wpfgt"vjg"ektewouvcpegu"rtgugpvgfÏcu"vjg"okpkowo"uvcpfctf

qh"ectg"hqt"eqrctvkekrcpvu"kp"tgetgcvkqpcn"cevkxkvkgu"rwtuwcpv"vq"Okejkicp"eqooqp"ncyÏwpfgt"vjg

jqnfkpi"qh"Ritchie-Gamester v. City of Berkley."7;9"P0Y04f"739."747"*Okej0"3;;;+0""Fghgpfcpvu"ekvg

vjg"Okejkicp"Uwrtgog"EqwtvÓu"gzrncpcvkqp"kp"cfqrvkpi"vjku"uvcpfctf<"

]Y_g"lqkp"vjg"oclqtkv{"qh"lwtkufkevkqpu"cpf"cfqrv"tgemnguu"okueqpfwev"cu"vjg
okpkowo"uvcpfctf"qh"ectg"hqt"eqrctvkekrcpvu"kp"tgetgcvkqpcn"cevkxkvkgu0""Yg"dgnkgxg
vjcv"vjku"uvcpfctf"oquv"ceewtcvgn{"tghngevu"vjg"cevwcn"gzrgevcvkqpu"qh"rctvkekrcpvu"kp
tgetgcvkqpcn"cevkxkvkgu0""Cu"yknn"dg"fkuewuugf"kp"oqtg"fgvckn"dgnqy."yg"dgnkgxg"vjcv
rctvkekrcpvu" kp" tgetgcvkqpcn" cevkxkvkgu" fq" pqv" gzrgev" vq" uwg" qt" dg" uwgf" hqt" ogtg
ectgnguupguu0" "C" tgemnguupguu" uvcpfctf"cnuq"gpeqwtcigu"xkiqtqwu"rctvkekrcvkqp" kp
tgetgcvkqpcn" cevkxkvkgu." yjkng" uvknn" rtqxkfkpi" rtqvgevkqp" htqo" gitgikqwu" eqpfwev0"
Hkpcnn{."vjku"uvcpfctf"ngpfu"kvugnh"vq"eqooqp/ugpug"crrnkecvkqp"d{"dqvj"lwfigu"cpf
lwtkgu0

Id0

Fghgpfcpvu"ctiwg"vjcv"Rnckpvkhh"cvvgorvu"vq"d{rcuu"vjg"engct"crrnkecvkqp"qh"vjg"jqnfkpi"kp

Ritchie-Gamester."cpf"cdtqicvg"vjku"eqooqp"ncy"uvcpfctf"d{"tgn{kpi"qp"vjg"Pcvwtcn"Tguqwtegu"cpf

Gpxktqpogpvcn"Rtqvgevkqp"Cev"*PTGRC+."OKEJ0"EQOR0"NCYU"¸"5460323"et seq0."yjkej"fqgu"pqv

uvcvwvqtkn{"qxgttkfg"vjg"eqooqp"ncy"uvcpfctf"qh"ectg"ctvkewncvgf"d{"Ritchie-Gamester0""Hwtvjgt.

RnckpvkhhÓu" tgnkcpeg"qp"qvjgt" uvcvwvgu" tgncvkpi" vq" tgetgcvkqpcn"wugu." cpf" vjg"Oqvqt"Xgjkeng"Eqfg

*OXE+."ku"okurncegf"dgecwug"vjqug"uvcvwvgu"ctg"yjqnn{"kpcrrnkecdng0""

Jcxkpi"eqpukfgtgf"vjg"ctiwogpvu"rtgugpvgf."vjg"Eqwtv"eqpenwfgu"vjcv"RnckpvkhhÓu"ctiwogpvu

ctg"kp"eqpegtv"ykvj"Okejkicp"ncy0""OkejkicpÓu"uvcvwvqt{"uejgog"engctn{"ugvu"hqtvj"c"pginkigpeg
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uvcpfctf"qh"ectg"ykvj"tgurgev"vq"vjg"qrgtcvkqp"qh"oqvqtk¦gf"ycvgtetchv."cu"tgeqipk¦gf"kp"xctkqwu"ecug

jqnfkpiu0""Vjg"tgcuqpkpi"qh"Ritchie-Gamester"rtqxkfgu"pq"dcuku"vq"jqnf"qvjgtykug"kp"vjku"ecug0"

C0""Okejkicp"Uvcvwvgu

Uvcvwvqt{"rtqxkukqpu"wpfgt"vjg"PTGRC"engctn{"rtqxkfg"vjcv"vjg"qrgtcvqt"qh"c"ycvgtetchv"ku

uwdlgev" vq" c" pginkigpeg" uvcpfctf" qh" ectg0" "OKEJ0"EQOR0"NCYU" ¸" 5460:2367" iqxgtpu" ÐEctg" kp

qrgtcvkpi"xguugn="urggf="rgpcnv{Ñ"cpf"rtqxkfgu<"

A person operating or propelling a vessel upon the waters of this state shall
operate it in a careful and prudent manner and at such a rate of speed so as not to
endanger unreasonably the life or property of any person." " C" rgtuqp" ujcnn" pqv
qrgtcvg"cp{"xguugn"cv" c" tcvg"qh" urggf"itgcvgt" vjcp"yknn"rgtokv"jko"qt"jgt." kp" vjg
gzgtekug"qh"tgcuqpcdng"ectg."vq"dtkpi"vjg"xguugn"vq"c"uvqr"ykvjkp"vjg"cuuwtgf"engct
fkuvcpeg"cjgcf0""C"rgtuqp"ujcnn"pqv"qrgtcvg"c"xguugn"kp"c"ocppgt"uq"cu"vq"kpvgthgtg
wptgcuqpcdn{"ykvj"vjg"ncyhwn"wug"d{"qvjgtu"qh"cp{"ycvgtu0""C"rgtuqp"yjq"xkqncvgu"vjku
ugevkqp"ku"tgurqpukdng"hqt"c"uvcvg"ekxkn"kphtcevkqp"cpf"oc{"dg"qtfgtgf"vq"rc{"c"ekxkn
hkpg"qh"pqv"oqtg"vjcp"&7220220

*Gorjcuku"cffgf+0

OKEJ0"EQOR0"NCYU"̧ "5460:2379."ÐNkcdknkv{"hqt"pginkigpv"qrgtcvkqp."xguugn"qypgt="eqpugpv.

rtguworvkqp.Ñ"nkmgykug"rtqxkfgu<"

The owner of a vessel is liable for any injury occasioned by the negligent
operation of the vessel, whether the negligence consists of a violation of the statutes
of this state, or in the failure to observe such ordinary care in the operation as the
rules of the common law require.""Vjg"qypgt"ku"pqv"nkcdng"wpnguu"vjg"xguugn"ku"dgkpi
wugf"ykvj"jku"qt"jgt"gzrtguugf"qt"kornkgf"eqpugpv0""Kv"ujcnn"dg"rtguwogf"vjcv"vjg
xguugn"ku"dgkpi"qrgtcvgf"ykvj"vjg"mpqyngfig"cpf"eqpugpv"qh"vjg"qypgt"kh"kv"ku"ftkxgp
cv"vjg"vkog"qh"vjg"kplwt{"d{"jku"qt"jgt"uqp."fcwijvgt."urqwug."hcvjgt."oqvjgt."dtqvjgt.
ukuvgt."qt"qvjgt"koogfkcvg"ogodgt"qh"vjg"qypgtÓu"hcokn{0

*Gorjcuku"cffgf+0

Hkpcnn{."cu"Rnckpvkhh"pqvgu."OKEJ0"EQOR0"NCYU"¸"5460:237:"gzrtguun{"cfftguugu ÐFcocig

vq"nkhg"qt"rtqrgtv{"htqo"ycmg."nkcdknkv{"qh"xguugn"qypgt="eqpugpvÑ"cpf"uvcvgu<"
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Vjg"qypgt"qh"cp{"xguugn"qrgtcvgf"wrqp"vjg"ycvgtu"qh"vjku"uvcvg"ku"rgtuqpcnn{
tgurqpukdng"hqt"cp{"fcocig"vq"nkhg"qt"rtqrgtv{"tguwnvkpi"htqo"c"ycmg"qt"uygnn"etgcvgf
d{"vjg"pginkigpv"qrgtcvkqp"qt"rtqrwnukqp"qh"vjg"xguugn."kh"vjg"xguugn"ku"dgkpi"qrgtcvgf
ykvj"jku"qt"jgt"eqpugpv0

Vjwu."vjg"qrgtcvqt"qh"c"ycvgtetchv"ku"uwdlgev"vq"c"pginkigpeg"uvcpfctf"qh"ectg"rwtuwcpv"vq"vjg"ekvgf

uvcvwvgu0""

Fghgpfcpvu"cuugtv"vjcv"vjgug"uvcvwvqt{"rtqxkukqpu"hcnn"wpfgt"Rctv":23"qh"PTGRC."cu"cffgf"d{

3;;7"Rwdnke"Cev"7:."c"ngpivj{"tgiwncvqt{"dqcvkpi"uvcvwvg"tgncvkpi"vq"vjg"rtqvgevkqp"qh"ycvgtu"cpf

pcvwtcn" tguqwtegu." yjkej" gzrtguun{" tgugtxgu" cfokpkuvtcvkqp" cpf" gphqtegogpv" vq" vjg" Okejkicp

Fgrctvogpv"qh"Pcvwtcn"Tguqwtegu"*OFPT+0""Fghgpfcpvu"ctiwg"vjcv"Rctv":23"fqgu"pqv"itcpv"uvcpfkpi

vq"Rnckpvkhh"vq"rwtuwg"c"rtkxcvg"cevkqp"hqt"xkqncvkqpu0""See"OKEJ0"EQOR0"NCYU"¸"5460:2328"*Ð]v_jg

fgrctvogpv"]OFPT_"ujcnn"dg"tgurqpukdng"hqt"cfokpkuvtcvkqp"qh"vjku"rctv"gzegrv"cu"qvjgtykug"rtqxkfgf

ÈÑ+0""Hwtvjgt."kv"fqgu"pqv"cdtqicvg"vjg"eqooqp"ncy"guvcdnkujgf"kp"Ritchie-Gamester0""Cpf"kv"fqgu

pqv" uwrrn{" c" ngicn" uvcpfctf"qh" ectg"qh"qtfkpct{"pginkigpeg" hqt"ekxkn" cevkqpu0" "Vjg"Eqwtv" ku" pqv

rgtuwcfgf"d{"FghgpfcpvuÓ"rqukvkqp0""

Fghgpfcpvu"ekvg"pq"fktgev"cwvjqtkv{"hqt"vjg"ctiwogpv"vjcv"Rctv":23"fqgu"pqv"uwrrn{"c"uvcpfctf

qh"ectg"hqt"dqcvkpi"igpgtcnn{"cpf"rtkxcvg"ekxkn"cevkqpu."cpf"vq"vjg"eqpvtct{."eqwtv"fgekukqpu"jcxg

tgeqipk¦gf" vjg"rtqxkukqpu"wpfgt"Rctv":23"cu"guvcdnkujkpi"c"pginkigpeg" uvcpfctf"qh" ectg" hqt" vjg

qrgtcvkqp"qh"dqcvu"kp"rtkxcvg"ekxkn"cevkqpu0""See."e.g0."Williams v. Kennedy."aaa"P0Y04f"aaa."Pq0

547489."4238"YN"62;9:;4"*Okej0"Ev0"Crr0"Cwi0"4."4238+" *rnckpvkhh."pgzv" htkgpf"qh"jgt"okpqt

fcwijvgt." dtqwijv" c" pginkigpeg" cevkqp" chvgt" c" dqcv" uvtwem" vjg"okpqt" qp" c" ncmg." ecwukpi" rctvkcn

corwvcvkqp"qh"jgt"tkijv"hqqv+"*ekvkpi"OKEJ0"EQOR0"NCYU"¸"5460:2379."Ðyjkej"jqnfu"ycvgtetchv

qypgtu"nkcdng"hqt"fcocigu"tguwnvkpi"htqo"vjg"pginkigpv"qrgtcvkqp"qh"vjgkt"xguugnuÑ+="Farm Bureau

Mut. Ins. Co. v. Bowers."Pq0"533:33."4235"YN"56776;;."cv",6"*Okej0"Ev0"Crr0"Lwn{";."4235+"*ÐCu

9



vjg"qrgtcvqt"qh"vjg"dqcv"cv"vjg"vkog"qh"vjg"ceekfgpv."Lwnkg"dqtg"c"ngicn"tgurqpukdknkv{"vq"qrgtcvg"vjg

ycvgtetchv"kp"c"tgcuqpcdng"ocppgtÑ"*ekvkpi"OKEJ0"EQOR0"NCYU"̧ "5460:2367++."rev’d on other grds.

:5;"P0Y04f"6;4"*Okej0"Pqx0"49."4235+="Georgian v. Lemaster."Pq0"484944."4227"YN"4:837;;."cv

,4"*Okej0"Ev0"Crr0"Pqx0"3."4227+"*encko"wpfgt"vjg"Ðycvgtetchv"qypgtÓu"nkcdknkv{"uvcvwvg.Ñ"OKEJ0

EQOR0"NCYU"̧ "5460:2379+="Sinacola v. Twp. of Leland."Pqu0"46:28:."474329."4226"YN"4846:74.

cv",3."5"*Okej0"Ev0"Crr0"Pqx0"3:."4226+"*ucog+="Binno v. Binno."Pq0"4;3659."4232"YN"45:6;88.

cv",5.":"p09"*Okej0"Ev0"Crr0"Lwpg"37."4232+"*eqpukfgtkpi"yjgvjgt"vjg"fghgpfcpv"qygf"c"uvcvwvqt{

fwv{" qh" ectg" cu" vjg" qrgtcvqt" qh" c" xguugn" wpfgt" Rctv" :23." OKEJ0"EQOR0" NCYU" ¸¸" 5460:2325.

5460:2366."5460:2367"cpf"5460:2379."cpf"pqvkpi"vjcv"kv"ycu"pqv"engct"vjcv"vjg"tgemnguu"okueqpfwev

uvcpfctf"qh"Ritchie-Gamester"ujqwnf"dg"crrnkgf"wpfgt"vjg"hcevu"qh"vjg"ecug+."aff’d in part & rev’d

in part."9;8"P0Y04f"6;"*Okej0"Crt0"44."4233+0""

See also"Youngberg v. McKeough."756"H0"CrrÓz"693"*8vj"Ekt0"4235+"*rcuugpigt"qp"rgtuqpcn

ycvgtetchv"vjcv"eqnnkfgf"ykvj"ycmg"dqcv"uwgf"rknqv"qh"dqcv."jku"rctgpvu."ycvgtetchv"ftkxgtÓu"hcvjgt."cpf

rgtuqpcn"tgrtgugpvcvkxg"qh"ycvgtetchv"ftkxgtÓu"guvcvg."hqt"cnngigf"pginkigpeg"kp"ecwukpi"eqnnkukqp"kp

yjkej"dqcv"tcp"qxgt"dcem"qh"ycvgtetchv."mknnkpi"ftkxgt"cpf"ugxgtkpi"rcuugpigtÓu"ngi"dgnqy"jgt"mpgg+

*ekvkpi"OKEJ0"EQOR0"NCYU" ¸" 5460:2379+="Liberty Mut. Ins. Co. v. Markel Am. Ins. Co.." Pq0

3<28/ex/:34."4229"YN"468556:."cv",7"*Y0F0"Okej0"Cwi0"52."4229+"*kpuwtcpeg"fkurwvg+"*ÐOkejkicp

uvcvwvqt{"ncy"korqugu"wrqp"vjg"qypgt"qh"rgtuqpcn"ycvgtetchv"nkcdknkv{"hqt"kplwtkgu"qeecukqpgf"d{"vjg

pginkigpv"qrgtcvkqp"qh"vjg"ycvgtetchv."kh"Òvjg"rgtuqpcn"ycvgtetchv"ku"dgkpi"wugf"ykvj"jku"qt"jgt"gzrtguu

qt"kornkgf"eqpugpvÓÑ"*ekvkpi"OKEJ0"EQOR0"NCYU"¸"5460:2429++0""

:



Vjg"igpgtcn"dqcvkpi"uvcvwvgu"crrgct"vq"jcxg"dggp"nqpi"crrnkecdng"vq"rtkxcvg"ekxkn"cevkqpu

kpxqnxkpi"ycvgtetchv.6"cpf"PTGRCÓu"dqcvkpi"uchgv{"uvcpfctfu"jcxg"dggp"cpf"ctg"rtqrgtn{"crrnkgf

ceeqtfkpin{07""

D0""Ritchie-Gamester

Kp"Ritchie-Gamester." vjg" eqwtv" tgxkgygf" vjg" ewttgpv" uvcvg" qh" Okejkicp" ncy" iqxgtpkpi

tgetgcvkqpcn"cevkxkv{."cu"ygnn"cu"vjg"ncy"kp"qvjgt"lwtkufkevkqpu0""7;9"P0Y04f"cv"73;/7450""Kp"cfqrvkpi

vjg" Ðtgemnguu" okueqpfwevÑ" uvcpfctf." vjg" eqwtv" eqpukfgtgf" cv" ngpivj" vjg" pcvwtg" qh" tgetgcvkqpcn

cevkxkvkgu0""Id."cv"745/470""ÐC"rgtuqp"yjq"gpicigu"kp"c"tgetgcvkqpcn"cevkxkv{"ku"vgorqtctkn{"cfqrvkpi

c"ugv"qh"twngu"vjcv"fghkpg"vjcv"rctvkewnct"rcuvkog"qt"urqtv0" "Kp"ocp{"kpuvcpegu."vjg"rgtuqp"ku"cnuq

uwurgpfkpi"vjg"twngu"vjcv"pqtocnn{"iqxgtp"gxgt{fc{"nkhg0Ñ" "Id."cv"7450" "Vjg"eqwtv"qdugtxgf"vjcv

Ð]v_jgtg"ctg"o{tkcf"yc{u"vq"fguetkdg"vjg"ngicn"ghhgev"qh"xqnwpvctkn{"rctvkekrcvkpi"kp"c"tgetgcvkqpcn

cevkxkv{.Ñ"dwv"Ð]p_q"ocvvgt"yjcv"vgtou"ctg"wugf."vjg"dcuke"rtgokug"ku"vjg"ucog<""Yjgp"rgqrng"gpicig

kp"c"tgetgcvkqpcn"cevkxkv{."vjg{"jcxg"xqnwpvctkn{"uwdlgevgf"vjgougnxgu"vq"egtvckp"tkumu"kpjgtgpv"kp"vjcv

6See Torrez v. Willett."337"P0Y04f"5;5."5;6"*Okej0"3;84+"*pginkigpeg"cevkqp"hqt"kplwtkgu
uwuvckpgf" d{"okpqt" yjq" ycu" uvtwem" yjkng" uykookpi" d{" qwvdqctf" oqvqt" dqcv" qypgf" d{" qpg
fghgpfcpv"cpf"qrgtcvgf"d{"vjg"qvjgt"fghgpfcpv."pqvkpi"vjg"fghgpfcpv"dqcv"qrgtcvqt"Ðjcf"c"fwv{"vq
qrgtcvg"vjg"dqcv"kp"c"ectghwn"cpf"rtwfgpv"ocppgt."cu"rtqxkfgf"kp"E0N0"3;6:."¸"9740623Ñ+="Britten v.
Updyke.";:"P0Y04f"882."884."886"*Okej0"3;7;+"*cevkqp"cickpuv"qrgtcvqt"qh"oqvqtdqcv"hqt"fgcvj"qh
rcuugpigt"yjqug"jgcf"uvtwem"dgcou"qh"nqy"dtkfig"cu"oqvqtdqcv"ycu"qrgtcvgf"wpfgt"dtkfig."dcugf
qp"vjg"dqcvkpi"uvcvwgu."pqvkpi"vjcv"vjg"ejctig"vq"vjg"lwt{"Ðyqwnf"jcxg"dggp"kortqxgf"d{"tghgtgpeg
vq"vjg"uvcvwvgu"ekvgf"d{"crrgnncpv"cpf"vq"vjg"hcev"vjcv"xkqncvkqp"qh"vjgo"ycu"pginkigpeg"per seÑ+0

7Gxgp" kh" PTGRCÓu" uvcpfctfu" fkf" pqv" crrn{." kp" nkijv" qh" vjg" EqwtvÓu" tglgevkqp" qh" vjg
Ritchie-Gamester"tgemnguu"okueqpfwev"uvcpfctf"jgtgkp."vjg"tguwnv"yqwnf"dg"vjg"ucog0""ÐIkxgp"vjg
cdugpeg"qh"cp{"eqooqp/ncy"qt"uvcvwvqt{"twng"korqukpi"c"jkijgt"uvcpfctf."vjg"crrnkecdng"uvcpfctf
ku"qtfkpct{"pginkigpeg0Ñ""Bertin v. Mann."aaa"P0Y04f"aaa."Pq0"54:::7."4238"YN"9665463."unkr"qr0
cv"34/35"*Okej0"Ev0"Crr0"Fge0"49."4238+"*ekvkpi"Sherry v. E. Suburban Football League.":29"P0Y04f
:7;.":84"*Okej0"Ev0"Crr0"4233+"*Ðtgcuqpkpi."chvgt"kv"fgvgtokpgf"vjcv"c"tgemnguu"okueqpfwev"uvcpfctf
fkf"pqv"crrn{"wpfgt"vjg"hcevu"qh"vjcv"ecug."vjcv"cp"qtfkpct{"pginkigpeg"uvcpfctf"crrnkgfÑ+"*hqqvpqvg
qokvvgf++0

;



cevkxkv{0""Yjgp"qpg"qh"vjqug"tkumu"tguwnvu"kp"kplwt{."vjg"rctvkekrcpv"jcu"pq"itqwpf"hqt"eqornckpv0Ñ"

Id."cv"745/460""

Cu"Fghgpfcpvu"qdugtxg."hqnnqykpi"vjg"Okejkicp"Uwrtgog"EqwtvÓu"cfqrvkqp"qh"vjg"tgemnguu

okueqpfwev" uvcpfctf" kp"Ritchie-Gamester." vjg" eqwtvu" jcxg" eqpukuvgpvn{" crrnkgf" vjg" uvcpfctf" vq

pwogtqwu"tgetgcvkqpcn"cevkxkvkgu"qxgt"vjg"rcuv"ugxgpvggp"{gctu<""see, e.g.."Behar v. Fox."864"P0Y04f

648"*Okej0"Ev0"Crr0"4223+"*uqeegt+="Smith v. Sattler."Pq0"5279;2."4234"YN"6436986"*Okej0"Ev0

Crr0"Ugrv0"42."4234+"*vqdqiicpkpi+="Blakney v. Dery."Pq0"4;8239."4233"YN"8:4:;:"*Okej0"Ev0

Crr0"Hgd0"46."4233+"*iqnh+="Chryczyk v. Juhas."Pq0"4;656:."4233"YN"47673:"*Okej0"Ev0"Crr0"Lcp0

44."4233+"*vgppku+="Hlywa v. Liberty Park of Am.."Pq0"4;397;."4232"YN"49;5784"*Okej0"Ev0"Crr0

Lwn{."37."4232+"*uqeegt+="Kline v. Skatemore, Inc.."Pq0"4::363."422;"YN"6;:7248"*Okej0"Ev0"Crr0

Fge0"44."422;+"*tqnngt"umcvkpi+="Esshaki v. Millman."Pq0"4:54;9."422;"YN"8;4673"*Okej0"Ev0"Crr0

Oct0"39."422;+"*uqeegt+="Willford v. Thorington."Pq0"4:9;2;."422;"YN"6564742"*Okej0"Ev0"Crr0

Fge0"3."422;+"*uqeegt+="Leggert v. Rewekant."Pq0"455435."4224"YN"5324;875"*Okej0"Ev0"Crr0"Ugrv0

32."4224+"*uqhvdcnn+="Zielinski v. Mandeville."Pq0"443:64."4223"YN"858:96"*Okej0"Ev0"Crr0"Oc{

47."4223+"*jqemg{+="Walton v. Brenner."Pq0"4349;6."4222"YN"5563;58:"*Okej0"Ev0"Crr0"Oc{"48.

4222+"*iqnh+0

Fghgpfcpvu"cuugtv" vjcv"cickpuv" vjku"dcemftqr."qpn{"c"hgy"eqwtvu"jcxg"fgenkpgf"vq"gzvgpf

Ritchie-Gamester"vq"vjg"hcevu"dghqtg"vjgo."hqt"gzcorng."kp"vjg"xgt{"nkokvgf"eqpvgzvu"qh"qhh/tqcf

xgjkengu."yjkej"ctg"uwdlgev"vq"OkejkicpÓu"Oqvqt"Xgjkeng"Eqfg"*OXE+."cpf"qypgtu"qh"tgetgcvkqpcn

cevkxkv{"hceknkvkgu."urqtvu"eqcejgu."cpf"urqtvu"ngciwgu"*Fghu0"Dt0."Fmv"46"cv"RcigKF075."pp0"3/4."ekvkpi

ecugu+0""
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Rnckpvkhh"ctiwgu"vjcv"Ritchie-Gamester"fqgu"pqv."cpf"ecppqv."crrn{"vq"tgetgcvkqpcn"cevkxkvkgu

kpxqnxkpi"oqvqtk¦gf"xgjkengu." k0g0."c"oqvqtk¦gf"dqcv0" "Rnckpvkhh" tgnkgu" kp"rctvkewnct"qp" vyq"ecugu

hkpfkpi"gzegrvkqpu"vq"Ritchie-Gamester."cnuq"ekvgf"d{"Fghgpfcpvu."yjkej"kpxqnxgf"xgjkengu"uwdlgev

vq"vjg"OXE0""Rnckpvkhh"pqvgu"vjcv"kp"Allred v. Broekhuis."73;"H0"Uwrr0"4f"8;5."8;9"*Y0F0"Okej0

4229+." c" ecug" kpxqnxkpi" kplwt{" htqo"cp"CVX" *cnn/vgttckp"xgjkeng+" eqnnkukqp." vjg" eqwtv" hqwpf"pq

ncpiwcig" kp"Ritchie-Gamester" vq" uwiiguv" vjcv" vjg"Okejkicp" Uwrtgog" Eqwtv" gxgt" kpvgpfgf" vjg

tgetgcvkqpcn" cevkxkvkgu" fqevtkpg" vq" crrn{" vq" cevkxkvkgu" kpxqnxkpi"oqvqtk¦gf"xgjkengu0" " Ugeqpf." kp

VanGuilder v. Collier."872"P0Y04f"562"*Okej0"Ev0"Crr0"4223+."c"ecug"tgnkgf"qp"d{"Allred." vjg

Okejkicp"Eqwtv"qh"Crrgcnu"nkmgykug"eqpukfgtgf"yjgvjgt"Ritchie-Gamester’s"tgemnguupguu"uvcpfctf

crrnkgf"vq"cevkxkvkgu"kpxqnxkpi"oqvqtk¦gf"xgjkengu0""Vjg"eqwtv"eqpenwfgf<"ÐVjg"qrgtcvkqp"qh"oqvqt

xgjkengu."kpenwfkpi"QTXu."ku"pqv"iqxgtpgf"d{"vjg"Òtwngu"qh"vjg"icog.Ó"dwv"d{"vjg"ncy0Ñ""Van Guilder.

872"P0Y04f"cv"5640

Vjg"Eqwtv"hkpfu"vjg"OXE"ecugu"ekvgf"d{"Rnckpvkhh"kpuvtwevkxg0""Kp"Allred."vjg"rnckpvkhh1ftkxgt

qh"cp"CVX"ycu"kplwtgf"kp"c"eqnnkukqp"ykvj"cpqvjgt"CVX"dgkpi"ftkxgp"kp"vjg"qrrqukvg"fktgevkqp."yjkej

etquugf"vq"vjg"rnckpvkhhÓu"ukfg"qp"c"uvcvg/qypgf"vtckn"hqt"qhh/tqcf"xgjkengu"*QTXu+"cpf"uvtwem"vjg

rnckpvkhhÓu"CVX0""Allred."73;"H0"Uwrr0"4f"cv"8;6/;70""Tgn{kpi"qp"vjg"Okejkicp"Eqwtv"qh"CrrgcnuÓ

fgekukqp"kp"VanGuilder."vjg"eqwtv"eqpenwfgf"vjcv"vjg"qrgtcvkqp"qh"QTXu"ku"iqxgtpgf"d{"vjg"qtfkpct{

pginkigpeg"uvcpfctf"qh"ekxkn"nkcdknkv{"hqwpf"kp"vjg"Okejkicp"OXE0""Id."cv"8;:0""

Kp"VanGuilder."vjg"Rnckpvkhh"nkmgykug"uwuvckpgf"kplwtkgu"kp"cp"ceekfgpv"kpxqnxkpi"vyq"QTXu<

Kp"vjg"eqwtug"qh"cvvgorvkpi"vq"vtcxgn"wr"c"jknn."rnckpvkhhÓu"QTX"dgicp"unqykpi
cpf"gzrgtkgpekpi"fkhhkewnv{"cu"kv"pgctgf"vjg"vqr"qh" vjg"jknn0" "Fghgpfcpv."yjq"ycu
tkfkpi"jku"QTX"fktgevn{"dgjkpf"rnckpvkhh."icxg"jku"QTX"uqog"icu"cpf"ÐpwfigfÑ"vjg
tgct"qh"rnckpvkhhÓu"QTX"kp"cp"crrctgpv"cvvgorv"vq"rwuj"rnckpvkhh"vq"vjg"vqr"qh"vjg"jknn0"
Jqygxgt."kpuvgcf."rnckpvkhhÓu"QTX"hnkrrgf"qxgt"dcemyctfu."vjtqykpi"rnckpvkhh"qpvq
vjg"itqwpf"yjgtg"jg"ncpfgf"qp"jku"dcem0""Fghgpfcpv."yjq"ycu"Ðiqkpi"cv"c"rtgvv{
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iqqf"urggf.Ñ"rtqeggfgf"vq"twp"qxgt"rnckpvkhh0" "Cu"c"eqpugswgpeg"qh"vjg"kpekfgpv.
rnckpvkhh"cnngigfn{"uwuvckpgf"kplwtkgu."kpenwfkpi"c"dtqmgp"pgem0

VanGuilder."872"P0Y04f"cv"5630""

Vjg"eqwtv"hqwpf"vjg"ecug"fkuvkpiwkujcdng"htqo"Ritchie-Gamester<

Kp"vjcv"ecug."vjg"Eqwtv"rtkoctkn{"hqewugf"kvu"cpcn{uku"qp"kplwtkgu"uwuvckpgf
fwtkpi" vjg" eqwtug" qh" tgetgcvkqpcn" cevkxkvkgu" vjcv" v{rkecnn{" qt" hqtguggcdn{" kpxqnxg
rj{ukecn" eqpvcev" dgvyggp" eqrctvkekrcpvu0" " Vq" vjg" eqpvtct{." c" rgtuqp" qrgtcvkpi" c
oqvqtk¦gf"tgetgcvkqp"xgjkeng"fqgu"pqv"tgcuqpcdn{"gzrgev"qt"cpvkekrcvg"vjg"tkum"qh
rj{ukecn"eqpvcev."pqt" ku"uwej"tkum"cp"qdxkqwu"qt"pgeguuct{"fcpigt" kpjgtgpv" vq" kvu
pqtocn"qrgtcvkqp0""Vjg"Ritchie-Gamester"Eqwtv"fkf"pqv"eqpvgorncvg"kplwtkgu"vjcv
qeewt"cu"c"tguwnv"qh"rj{ukecn"eqpvcev"dgvyggp"vyq"uwej"xgjkengu0""

Id."cv"563/640""Vjg"Eqwtv"hqwpf"vjg"fkuvkpevkqp"fkurqukvkxg."cpf"fgenkpgf"vq"cfqrv"vjg"fghgpfcpvÓu

urgewncvkxg"eqpenwukqp"vjcv"vjg"Okejkicp"Uwrtgog"Eqwtv"kpvgpfgf"vjcv"c"tgemnguupguu"uvcpfctf"qh

ectg"crrn{"ykvj"tgictf"vq"vjg"qrgtcvkqp"qh"oqvqtk¦gf"tgetgcvkqp"xgjkengu"Ðsimply because they are

usually used for recreational purposes0Ñ""Id."cv"564"*gorjcuku"cffgf+0""ÐVjg"qrgtcvkqp"qh"oqvqt

xgjkengu."kpenwfkpi"QTXu."ku"pqv"iqxgtpgf"d{"vjg"Òtwngu"qh"vjg"icog.Ó"dwv"d{"vjg"ncy0Ñ""Id.

Ukoknct"tgcuqpkpi"cpf"eqpenwukqpu"crrn{"kp"vjku"ecug0""Rnckpvkhh"ycu"gpicikpi"kp"c"tgetgcvkqpcn

cevkxkv{Ïvjg"ycvgt"urqtv"qh"vwdkpi0""Jqygxgt."Fghgpfcpv"MctdgtiÓu"nkcdknkv{"ku"rtgokugf"pqv"qp"jku

cevkqpu"cu"c"Ðvwdgt.Ñ"dwv"kpuvgcf"cu"vjg"qrgtcvqt"qh"c"oqvqtk¦gf"ycvgtetchv0""Vjg"Eqwtv"hkpfu"pq"dcuku

vq"eqpenwfg"wpfgt" vjg" tgcuqpkpi" kp"Ritchie-Gamester." vjcv" c" tgemnguupguu" uvcpfctf"iqxgtpu" vjg

qrgtcvkqp"qh"c"oqvqtk¦gf"ycvgtetchv"merely because it was being used for a recreational activity

qvjgt"vjcp"igpgtcn"dqcvkpi0""Vjg"qrgtcvkqp"qh"c"ycvgtetchv"ku"iqxgtpgf"d{"vjg"ncy."pqv"vjg"Ðtwngu"qh

vjg"icog0Ñ""See VanGuilder."872"P0Y04f"cv"5640"

Vjg" Okejkicp" Uwrtgog" EqwtvÓu" cfqrvkqp" qh" vjg" tgemnguu" okueqpfwev" uvcpfctf" kp

Ritchie-Gamester"ycu"dcugf"qp"Ðvjg"gxgt{fc{"tgcnkv{"qh"rctvkekrcvkqp"kp"tgetgcvkqpcn"cevkxkvkgu.Ñ"kp

yjkej"rctvkekrcpvu"Ðvgorqtctkn{"cfqrv]_"c"ugv"qh"twngu"vjcv"fghkpg"vjcv"rctvkewnct"rcuvkog"qt"urqtvÑ"cpf

34



Ðuwurgpf]_"vjg"twngu"vjcv"pqtocnn{"iqxgtp"gxgt{fc{"nkhg0Ñ""Ritchie-Gamester."7;9"P0Y04f"cv"7450"

Vjg" eqwtv" qdugtxgf" vjcv" ÐÒ]v_jg" jgkijvgpgf" tgemnguupguu" uvcpfctf" tgeqipk¦gu" c" eqooqpugpug

fkuvkpevkqp"dgvyggp"gzeguukxgn{"jctohwn"eqpfwev"cpf"vjg"oqtg"tqwvkpg"tqwij/cpf/vwodng"qh"urqtvu

vjcv"ujqwnf"qeewt"htggn{"qp"vjg"rnc{kpi"hkgnfu"cpf"ujqwnf"pqv"dg"ugeqpf/iwguugf"kp"eqwtvtqqou0ÓÑ"

Id. "*ekvcvkqp"qokvvgf+0""Vjg"ngicn"ghhgev"qh"xqnwpvctkn{"rctvkekrcvkpi"kp"uwej"cevkxkv{"ecp"dg"fguetkdgf

kp"xctkqwu"yc{u<""g0i0."uvgrrkpi"qpvq"vjg"hkgnf"ku"ÐÒeqpugpv"vq"vjg"kpjgtgpv"tkumu"qh"vjg"cevkxkv{ÓÑ="Ðc

rctvkekrcpvÓu"mpqyngfig"qh"vjg"twngu"qh"c"icog"oc{"dg"fguetkdgf"cu"ÒpqvkegÓ"uwhhkekgpv"vq"fkuejctig

vjg" qvjgt" rctvkekrcpvuÓ" fwv{" qh" ectgÑ=" ÐrctvkekrcpvuÓ"owvwcn" citggogpv" vq" rnc{" c" icog"oc{" dg

fguetkdgf"cu"cp"Òkornkgf"eqpvtcevÓ"dgvyggp"cnn"vjg"rctvkekrcpvuÑ="qt"Ðc"xqnwpvct{"rctvkekrcpv"eqwnf

dg"fguetkdgf"cu"Òcuuwokpi"vjg"tkumuÓ"kpjgtgpv"kp"vjg"urqtv0Ñ""Id. cv"745/46"*ekvcvkqp"qokvvgf+0"

Uwej"eqpfkvkqpu"fq"pqv"gzkuv"kp"vjg"ektewouvcpegu"rtgugpvgf"kp"vjku"ecug0""Jgtg."E0H0"ycu"pqv

ogtgn{"uwdlgev"vq"vjg"cevkqpu"qh"eqrctvkekrcpvu"qp"vjg"rnc{kpi"hkgnf"cpf"vjg"ÐÒtqwij/cpf/vwodng"qh

urqtvu0ÓÑ""Ritchie-Gamester."7;9"P0Y04f"cv"745"*ekvcvkqp"qokvvgf+0""Vjgtg"ctg"pq"rtguetkdgf"Ðtwngu

qh"vjg"icogÑ"hqt"ycvgt"vwdkpi0""Nkcdknkv{"ctkugu"pqv"htqo"E0H0Óu"rcuukxg"tqng"cu"c"eqrctvkekrcpv"qt"vjg

kpcfxgtvgpv" xkqncvkqp" qh" c" eqpvguv" twng." dwv" htqo" cp" cevkxkv{" vjcv" vjg"Okejkicp"Ngikuncvwtg" jcu

eqortgjgpukxgn{"iqxgtpgf"d{"urgekhke"uchgv{"uvcvwvgu0""Vjg"Eqwtv"hkpfu"pq"dcuku"vq"ectxg"qwv"cp

gzegrvkqp"vq"vjqug"uchgv{"uvcvwvgu"wpfgt"vjg"tgcuqpkpi"qh"Ritchie-Gamester0

Cu"vjg"Okejkicp"Uwrtgog"Eqwtv"qdugtxgf"kp"cfqrvkpi"vjg"tgemnguu"okueqpfwev"uvcpfctf"hqt

tgetgcvkqpcn"cevkxkvkgu<""ÐC"tgemnguupguu"uvcpfctf"]_"gpeqwtcigu"xkiqtqwu"rctvkekrcvkqp"kp"tgetgcvkqpcn

cevkxkvkgu."yjkng"uvknn"rtqxkfkpi"rtqvgevkqp"htqo"gitgikqwu"eqpfwev0"È"]V_jku"uvcpfctf"ngpfu"kvugnh

vq"eqooqp/ugpug"crrnkecvkqp"d{"dqvj"lwfigu"cpf"lwtkgu0Ñ""Ritchie-Gamester."7;9"P0Y04f"cv"747

*hqqvpqvg"qokvvgf+0""Kp"uq"uvcvkpi."vjg"eqwtv"pqvgf"vjcv"vjg"rtgekug"ueqrg"qh"vjg"twng"yqwnf"dguv"dg
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fgxgnqrgf"qp"c"ecug/d{/ecug"dcuku."uq"vjcv"vjg"eqwtvu"okijv"ectghwnn{"eqpukfgt"vjg"crrnkecvkqp"qh"vjg

tgemnguupguu"uvcpfctf"kp"xctkqwu"hcevwcn"eqpvgzvu0""Id."cv"p0;0""Vjku"Eqwtv"jcu"fqpg"uq"cpf"fgvgtokpgu

vjcv"vjg"hcevu"rtgugpvgf"tgswktg"vjg"crrnkecvkqp"qh"vjg"uvcpfctf"crrnkecdng"vq"ycvgtetchv"cpf"dqcvkpi

kp"igpgtcn."pqv"vjg"uvcpfctf"hqt"eqrctvkekrcpvu"kp"tgetgcvkqpcn"cevkxkvkgu"cpf"urqtvu0""

Kv"ku"pqvgyqtvj{"vjcv"vjg"Okejkicp"Eqwtv"qh"Crrgcnu"tgegpvn{"tgcejgf"c"ukoknct"tguwnv"kp"c

ecug"qh"hktuv"kortguukqp"ctkukpi"htqo"cp"ceekfgpv"kpxqnxkpi"c"iqnh"ectv"ftkxgp"d{"c"fghgpfcpv."yjkej

qeewttgf"yjkng"vjg"rnckpvkhh"cpf"vjg"fghgpfcpv"ygtg"iqnhkpi"vqigvjgt0""Bertin v. Mann."aaa"P0Y04f

aaa."Pq0"54:::7."4238"YN"9665463" *Okej0"Ev0"Crr0"Fge0" 49."4238+08" "Cnvjqwij" vjg"rctvkguÓ

ceeqwpvu"qh"vjg"ceekfgpv"fkhhgtgf."kv"ycu"wpfkurwvgf"vjcv"vjg"rctvkgu"ygtg"iqnhkpi"vqigvjgt"cpf"vjcv

vjg"fghgpfcpv"uvtwem"vjg"rnckpvkhh"ykvj"vjg"iqnh"ectv."mpqemkpi"vjg"rnckpvkhh"vq"vjg"itqwpf0""Id.."unkr"qr0

cv"3/40""Vjg"rctvkgu"fkurwvgf"vjg"uvcpfctf"qh"ectg"fwtkpi"vtkcn0""Vjg"fghgpfcpv"cuugtvgf"vjcv."wpfgt

Ritchie-Gamester."Ðtgemnguu"okueqpfwevÑ"ycu"vjg"crrnkecdng"uvcpfctf"qh"ectg"dgecwug"vjg"rctvkgu

ygtg"eqrctvkekrcpvu"kp"c"tgetgcvkqpcn"cevkxkv{"yjgp"vjg"kpekfgpv"qeewttgf0""Id."cv"40""Vjg"vtkcn"eqwtv

wnvkocvgn{"citggf"vjcv"c"Ðtgemnguu"okueqpfwevÑ"uvcpfctf"crrnkgf"kp"vjg"ecug"Ðdgecwug"Òkv"ku"kpxqnxgf

ykvj"vjg"icog"qh"iqnh0ÓÑ""Id."cv"50

Vjg"eqwtv"qh"crrgcnu"tgxgtugf0""Vjg"eqwtv"qdugtxgf"vjcv"vjg"rctvkgu"ygtg."ykvjqwv"fkurwvg.

eqrctvkekrcpvu"kp"c"tgetgcvkqpcn"cevkxkv{."cpf"Ð]w_pfgt"vjg"dtqcf"ncpiwcig"kp"Ritchie–Gamester."È

Òeqrctvkekrcpvu"kp"tgetgcvkqpcn"cevkxkvkgu"qyg"gcej"qvjgt"c"fwv{"pqv"vq"cev"tgemnguun{0ÓÑ""Bertin."4238

YN"9665463."unkr"qr0"cv"5"*swqvkpi"Ritchie-Gamester."7;9"P0Y04f"cv"73:+0""ÐJqygxgt."cu"rnckpvkhh

gorjcuk¦gu."Ritchie–Gamester"fqgu"pqv"guvcdnkuj"vjcv"any"eqrctvkekrcpv"eqpfwev"vjcv"ecwugu"kplwt{

fwtkpi" c" tgetgcvkqpcn" cevkxkv{" owuv" oggv" vjg" tgemnguu" okueqpfwev" uvcpfctf0Ñ" " Id." *ekvkpi

8Bertin"ycu"fgekfgf"chvgt"dtkghkpi"kp"vjg"kpuvcpv"ecug"cpf"jcu"pqv"dggp"ekvgf"d{"gkvjgt"rctv{0
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Ritchie-Gamester."7;9"P0Y04f"cv"747"p0;+"*gorjcuku"kp"qtkikpcn+0""Cnvjqwij"Ritchie-Gamester’s

tgemnguu"okueqpfwev"uvcpfctf"ycu"crrnkecdng"vq"vjg"urqtv"qh"iqnh."vjg"rctvkgu"fkurwvgf"yjgvjgt"vjg

wug"qh"c"iqnh"ectv"hgnn"ykvjkp"vjg"ueqrg"qh"cevkxkvkgu"kpxqnxgf"kp"vjg"icog"qh"iqnh"uwej"vjcv"kv"yqwnf

dg"uwdlgev"vq"vjg"tgemnguu"okueqpfwev"uvcpfctf0""Id."cv"70

Vjg"Bertin"Eqwtv"tglgevgf"vjg"rnckpvkhhÓu"ctiwogpv"vjcv"vjg"qtfkpct{"pginkigpeg"uvcpfctf

crrnkgf"dgecwug"c"iqnh"ectv."nkmg"vjg"QTXu"cv"kuuwg"kp"Van Guilder."ku"c"oqvqt"xgjkeng"cpf."vjgtghqtg.

uwdlgev"vq"vjg"ekxkn"nkcdknkv{"rtqxkukqpu"wpfgt"OkejkicpÓu"OXE0""Bertin."4238"YN"9665463."unkr"qr0

cv"7/90""Jqygxgt."vjg"eqwtv"citggf"ykvj"vjg"rnckpvkhh"vjcv"vjg"wug"qh"c"iqnh"ectv."cpf"vjg"tkumu"rtgugpvgf

d{" c" iqnh" ectv." ygtg" pqv" ÐkpjgtgpvÑ" tkumu" qh" iqnh." cpf" vjwu" fkf" pqv" hcnn" ykvjkp" vjg" twng" qh

Ritchie-Gamester0" " Id." cv" :/340" " Vjg" eqwtv" cempqyngfigf" vjcv" pwogtqwu" iqnh/tgncvgf" ecugu" kp

Okejkicp"cpf"qvjgt"lwtkufkevkqpu"jcxg"crrnkgf"vjg"tgemnguu"okueqpfwev"uvcpfctf"vq"c"rctvkekrcpv"yjq

ycu"kplwtgf"d{"c"iqnh"dcnn"qt"c"enwd."dwv"uvcvgf"vjcv"kv"jcf"Ðpqv"hqwpf"c"ukping"Okejkicp"ecug."qt"c

ecug"kp"cp{"qvjgt"lwtkufkevkqp."yjgtg"vjg"ftkxgt"qh"cp"kplwt{/ecwukpi"iqnh"ectv"fwtkpi"c"icog"qh"iqnh

ycu"jgnf"vq"cp{"uvcpfctf"qvjgt"vjcp"qtfkpct{"pginkigpeg0Ñ""Id."cv"50""Chvgt"tgxkgykpi"vjg"tgcuqpkpi

kp"Ritchie-Gamester."cpf"vjg"fghkpkvkqp"qh"Ðkpjgtgpv"tkum.Ñ"vjg"eqwtv"eqpukfgtgf"cv"ngpivj"vjg"jkuvqt{

cpf"gxqnwvkqp"qh"vjg"icog"qh"iqnh"cpf"vjg"twngu."ykvj"tgurgev"vq"vjg"wug"qh"iqnh"dciu."ecffkgu."ectvu

vjcv"ygtg"rwnngf"d{"jcpf."cpf"gxgpvwcnn{"oqvqtk¦gf"ectvu0""Id."cv"6/7."9/340""Vjg"eqwtv"eqpenwfgf<""

Vjgtghqtg." cnvjqwij" vjg" ncpiwcig" kp"Ritchie-Gamester" oc{" uwrgthkekcnn{
uwrrqtv"c"fgekukqp"kp"hcxqt"qh"fghgpfcpv."c"vjqtqwij"tgcfkpi"qh"vjcv"qrkpkqp."cnqpi
ykvj"cp"gzcokpcvkqp"qh"tgngxcpv"ecugncy."vjg"twngu"qh"vjg"icog"qh"iqnh."cpf"ugeqpfct{
uqwtegu."eqorgnu"wu"vq"eqpenwfg"vjcv"iqnh/ectv"kplwtkgu"ctg"pqv"c"tkum"kpjgtgpv"kp"vjg
icog"qh"iqnh."cpf"vjcv"vjg"vtkcn"eqwtv"gttgf"yjgp"kv"twngf"vjcv"c"tgemnguu"okueqpfwev
uvcpfctf."kpuvgcf"qh"cp"qtfkpct{"pginkigpeg"uvcpfctf."crrnkgu"kp"vjku"ecug0

Id."cv"60
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Cu"kp"Bertin."vjku"ecug"ecp"dg"fkuvkpiwkujgf"htqo"ecugu"kpxqnxkpi"kplwt{"htqo"vjg"tqwvkpg"tkumu

qh"egtvckp"urqtvu"cpf" tgetgcvkqpcn"cevkxkvkgu0" "Vjg"Eqwtv"ecppqv"eqpenwfg" vjcv"Ritchie-Gamester

rtqxkfgu" cp" gzegrvkqp" vq" vjg" qtfkpct{" pginkigpeg" uvcpfctf" qh" ectg" igpgtcnn{" crrnkecdng" vq" vjg

qrgtcvkqp"qh"c"oqvqtk¦gf"dqcv"wpfgt"Okejkicp"ncy."ogtgn{"dgecwug"vwdkpi"ku"kpxqnxgf0""Ceeqtfkpin{.

vjg"tgemnguu"okueqpfwev"uvcpfctf"ku"kpcrrnkecdng"vq"Fghgpfcpv"Ogtng"MctdgtiÓu"cevkqpu"cu"vjg"dqcv

qrgtcvqt0"

KX0 Eqpenwukqp

Vjg"Eqwtv"eqpenwfgu"vjcv"wpfgt"Okejkicp"ncy."vjg"qtfkpct{"pginkigpeg"uvcpfctf"qh"ectg

iqxgtpkpi"vjg"qrgtcvkqp"qh"c"oqvqtk¦gf"dqcv"crrnkgu"vq"RnckpvkhhÓu"encko0""FghgpfcpvuÓ"Oqvkqp"vq

fkuokuu"vjku"ecug"cpf1qt"crrn{"c"tgemnguu"okueqpfwev"uvcpfctf"vq"vjg"eqpfwev"cv"kuuwg"ku"rtqrgtn{

fgpkgf0""Cp"Qtfgt"yknn"gpvgt"eqpukuvgpv"ykvj"vjku"Qrkpkqp0

Fcvgf<"Hgdtwct{"8."4239
LCPGV"V0"PGHH
Wpkvgf"Uvcvgu"Fkuvtkev"Lwfig
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