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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISRICT OF MICHIGAN
SOUTHERN DIVISION

FOGG FILLER COMPANY,

Plaintiff,
FileNo. 1:15-cv-724
V.
HON.JANETT. NEFF
CLOSURE SYSTEMS INTERNATIONAL INC.,

Defendant.

OPINION

This is a patent infringement action. akitiff Fogg Filler Company owns a patent on a
self-adjusting capping citk assembly, Patent No. 6,508,046 (465 patent). Defendant Closure
Systems International Inc. manufactures and aallpping chuck called the Flex-Chuck. Plaintiff
claims that the Flex-Chuck imfiges several claims in the ‘O4@tent. Plaintiff seeks summary
judgment on the issue of infringement. (ECFE B®.) In a cross-maitn for summary judgment,
Defendant asks the Court to findathts product does not infringeettD46 patent. (ECF No. 100.)
For the reasons herein, the Court finds that Bfhis entitled to sumrary judgment because the
Flex-Chuck infringes claims 1-5 and 7-10 of tBé6 patent. Accordingly, the Court will grant
Plaintiff's motion and denyefendant’s cross-motion.

. The ‘046 Patent

According to Plaintiff, the ‘O4@atent “is directed to a sedfdjusting capping chuck that is
used with filler and/or capper dees.” (Pl.’s Br., ECF No. 98agelD.799.) The purpose of the
invention described in the patastto “better capture and retain a cap of, for example, a beverage

container.” [d.) The chuck described indlpatent accomplishes this purpose because it is “readily
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displaceable and expandable in a plurality of directions to enable the capping chuck to be self-
adjusting.” (d.) These displacement and expanstcapabilities “redce[] the dropping and
damaging of caps during the capping proceskl’) (In addition, they allow “caps with wider or
narrower dimensional tolerances to still be rbp positioned withirthe cap engaging jaw and
properly installed on the lttes being filled.” [d.)

Plaintiff contends that versions 8, and 5 of Defendant’s Flex-Chdcgroduct directly
infringe claims 1-5 and 7-10 of the46 patent. Defendadisagrees.

The parties focus their dispuba claim 1, which is an indepdent claim. All the other
claims asserted by Plaintiff dependaaim 1. Claim 1 reads as follows:

1. A capping chuck assembly for use @ssociation witha capper device,
comprising:

an outer cam having an aperture defl by an inner peripheral geometry;
and

a cap engaging jaw displaced withir tlperture of the outer cam, wherein
the cap engaging jaw is smaller ththe aperture of the outer cam, the
cap engaging jaw being partially rotatable and translatable within the
aperture relative to the outer cam,niaurn, float within the aperture,
and further wherein the cap engaging jaw includes:

at least two displaceabjaw components; and

means for biasing the at least twsplaceable jaw components into a cap
engaging configuration, wherein thé&asing means is positioned such
that, in the absence of a capgetlat least two displaceable jaw
components remain biased toward eaitter, and the insertion of a cap
serves to overcome the biasing neahereby moving at least one of
the at least two displaceable jmomponents away from at least one
other of the at least twdisplaceable jaw components,

whereupon rotation of the outer camtates the cap engaging jaw having a
cap therein, to, in turn, rd&aa cap onto a container.

! For simplicity’s sake, the Court will refer to the accupestucts—versions 3, 4, and 5 of the Flex-Chuck—as the
Flex-Chuck. The parties do not distinguish between these different versions of the Flex-Ghaakairiefing or in
their Joint Statement of Material Facts (ECF No. 104)s tithe Court assumes that there is no material difference
between them.



‘046 patent col. 5, lines 13-38.

In an order entered September 12, 2017, thet@ousstrued terms in the patent claims as

follows:

1.

“outer cam” (Claims 1, 7): “a pdion of the chuck tat limits movement
of the components of the cap engagang and how widehe cap engaging
jaw can open.”

“cap engaging jaw (Claims 1-3, 8-10): “structure that includes moveable
jaw components and an element thiaises these cqmnents toward each
other.”

“partially rotatable ” (Claim 1): no construction adopted.

“translatable” (Claim 1): “a cap can move sideways within the capping
chuck while being held by the cap engaging jaw.”

“float” (Claim 1): *“the components of the cap engaging jaw have a
sufficient freedom omovement such that a cheld by them can both rotate
and move sideways within the capping chuck.”

“partially rotatable and translatable within the aperture relative to the
outer cam, to in turn, float within the aperture” (Claim 1): the terms
“partially rotatable,” “translatable,” and “float,” are to be construed
individually as above.

(5/2/2017 Order, ECF No. 44, PagelD.359.)

II. Summary Judgment Standard

Summary judgment is proper “if the movant slsavat there is no genuine dispute as to

any material fact and the movant is entitled to judgment as a matter of lan.R.FEIv. P. 56(a).

The court must consider the evidence andesdkonable inferences favor of the nonmoving

party. Burgess v. Fischer735 F.3d 462, 471 (6th Cir. 2013The moving party has the initial

burden of showing the absence ajenuine issue ahaterial fact. Jakubowski v. Christ Hosp.,

Inc., 627 F.3d 195, 200 (6th Cir. 2010). The burthem “shifts to the nanoving party, who must



present some ‘specific facts showing thetre is a genuine issue for trialld. (quotingAnderson
v. Liberty Lobby, Inc 477 U.S. 242, 248 (1986)).

The function of the Court is “not . . . to igl the evidence and determine the truth of the
matter but to determine whether thés a genuine issue for trialAnderson477 U.S. at 249. “A
dispute is genuine if there isidence ‘upon which a reasable jury could retura verdict in favor
of the non-moving party.” A factual dispute is nrakonly if it could affect the outcome of the
suit under the governing law.3mith v. Erie CtySheriff's Dep’t 603 F. App’x 414, 418 (6th Cir.
2015) (quotinglysinger v. Police Dep't of City of Zanesvji#63 F.3d 569, 572 (6th Cir. 2006)).
“The ultimate question is ‘whether the evidemmesents a sufficient shgreement to require
submission to a jury or whether it is so one-sided ¢time party must prevaik a matter of law.”
Back v. Nestlé USA, In®94 F.3d 571, 575 (6th Cir. 2012) (quotiigderson477 U.S. at 251-
52).

lll. Patent Infringement

As the patentee, Plaintiff has the #en of proving patent infringemenkedtronic, Inc.

v. Mirowski Family Ventures, LLG71 U.S. 191, 193 (2014). It careet that burden by showing
that “every limitation recited in the claim aggrs in the accused product, i.e., the properly
construed claim reads oretlaccused product exactlyJeneric/Pentron, Inc. v. Dillon Cp205
F.3d 1377, 1382 (Fed. Cir. 2000). Thikmown as “literainfringement.” Id.

Infringement is ajuestion of fact Absolute Software, Inc. v. Stealth Signal, 16869 F.3d
1121, 1129-30 (Fed. Cir. 2011). Accordingly, “a Hemfringement issue is properly decided
upon summary judgment when no geraissue of materidhact exists, in particular, when no
reasonable jury could find thatey limitation recited in the propgrtonstrued claim either is or
is not found in the accused deviceBai v. L & L Wings, In¢.160 F.3d 1350, 1353 (Fed. Cir.

1998).



The language of the assertehim and the nature dhe accused product frame the
infringement inquiry.See Fantasy Sports Props.¢In. Sportsline.com, In287 F.3d 1108, 1118
(Fed. Cir. 2002). Thus, for instance, claim languagéing a capability is infringed if the accused
product has that capabilitySee Intel Corp. v. U.S. Int'l Trade Comm3#6 F.2d 821, 832 (Fed.
Cir. 1991) (claim referring to “programmablelesgtion means” is infnged where the accused
device is “capable of operatingi that mode; actual operationtimat mode is not necessary).

IV. Analysis
A. Claim 1
1. Capping Chuck Assembly

Claim 1 begins with “A capping chuck assdynbor use in association with a capper
device.” There is no dispute théie Flex-Chuck is a capping chuiotended for use with capper
devices to apply caps onto bottlggoint Statement of MatetiFacts 1 1-2, ECF No. 104.)

2. Outer Cam

One element of the capping chuck assembfaimsouter cam havingn aperture defined
by an inner peripheral geometryThe Court has construed “outeam” to mean that “portion of
the chuck that limits movemeat the components of the capgaging jaw and how wide the cap
engaging jaw can open.” There is no disputetti@fFlex-Chuck has an outer cam that meets this
definition. (Joint Statemewf Material Facts 1 3-4.)

3. Cap Engaging Jaw

Another element of the capping chuck assenbla cap engaging jaw displaced within
the aperture of the outer camrhe Court has construédap engaging jaw” to mean a “structure
that includes moveable jaw components and anegléthat biases these components toward each
other.” There is no dispute that the Flex-Chuck has, within its outer cam, moveable jaw

components and an element that biases components toward each other. (Joint Statement of
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Material Facts 1 4-8.) Twoastomeric o-rings in the FleRhuck bias the jaw components
toward one another.
4. Smaller
Claim 1 describes a cap engaging jaw that is smaller than the aperture of the outer cam,
and that is true of the jaw in the Flex-CkudgJoint Statement dflaterial Facts  5.)

5. Partially Rotatable

The cap engaging jaw described in claim Ipastially rotatable. The Court gave no
additional construction to the term “partially rota&a” In the opinion ofPlaintiff's expert, J.
Michael Ryan, the cap engaging jaw in the Fldw€k is partially rotatable because Ryan could
“by hand rotate the cap engaging jaw relative @ dhter cam through é&ast some rotation.”
(Ryan Report, ECF No. 105, PagelD.89R§¢fendant offersio evidence to the contrary. Thus,
there is no dispute that the capgaging jaw of the Flex-Chki is partially rotatable.

6. Translatable / Float

The cap engaging jaw is also “partially tatsle and translatable within the aperture
relative to the outer cam,” sudhat it “floats” within that aperture. The Court has construed
“translatable” to mean that “a cap can mowesiays within the cappinchuck while being held
by the cap engaging jaw.” In addition, the Cowmnstrued “float” to mean that “the components
of the cap engaging jaw have a sufficient freeaddmovement such that a cap held by them can
both rotate and move sideways within the capping chuck.”

(a) Plaintiff’'s evidence and argument

Ryan opines that the cap engaging jaw i Rex-Chuck is translable because, when a
cap is in the chuck, he is “able to move the smjeways within the gging chuck[.]” (Ryan

Report, PagelD.892.) In additiohg asserts that the jaw “fts” according to the Court’s



definition because there is “sufficient movemerthsthat when | place a cap in the cap engaging
jaw, the cap can both rotate and mowkesgiays within the cap engaging jawIt.§

Defendant’s expert, Dr. Matthe8penko, agrees with the resufsRyan’s test. In other
words, he agrees that, whemattlecap is placed ithe Flex-Chuck, a person can rotate the cap
and move it sideways with thidiand. (Spenko Dep. 78-81, ECF No. 105.) Accordingly, Plaintiff
argues that there is no dispute that the Flex-€bumap engaging jaw is partially rotatable and
translatable such that it floatsthin the aperture of the outer cam.

(b) Defendant’s response

Defendant responds that Ryan’s opinion i$ sufficient to showinfringement because
Ryan did not examine the Flex-Cheanloperation Ryan simply manipulated a cap inside the jaw
using his hand; he did not observe a cap moemgtating within the jaw while the Flex-Chuck
wasin use on a capper devicgicking up and then placing a cap on a bottle.

Apparently, one potential benefit of the pagshtnvention is that it can compensate for
misalignment between the jaw and the cap whenaWw is acquiring the cap, or between the cap
and the bottle when the chuck applies the capliottle. The float capability allows the cap/jaw
to move sideways to catt this misalignmentHowever, Dr. Spenko testified that when the Flex-
Chuck is in use on a capping device, a cap bgldhe jaw does not movieom side to side.
(Spenko Dep. 7%ee alsdSpenko Decl., ECF No. 105, PagelD.95INe reason for this is that
other components in the capping process have some freedom of movement besides the cap
engaging jaw, and those componeaars more likely to move to oect a misalignment. (Spenko
Decl., PagelD.951.)

For instance, when Spenko tested the Flex-Chuck at Defendant’s factory, he observed that
both the spindle holding the chuck and the battleeiving the cap have sufficient freedom of

movement to compensate for a misalignmbeatween the cap and bottle. (Spenko Decl.,
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PagelD.951-952.) Spenko believes that, when the bottle and cap are not aligned, “the bottle would
move [to the cap] before the cap wonidve within the capping chuck.'ld, PagelD.952.) Also,
because Spenko observadrefreedom of movemeri the spindle than ithe cap engaging jaw,
he believes that “the chuck/spindle would aligrthe bottle before a capould move within the
Flex-Chuck.” (d.) Even Plaintiff's expert acknowledgéidat it is “possible” for a misaligned
bottle to move toward the cap when the chueplying the cap to the tite, and for a misaligned
cap to move toward the jaw when the Flexi€k is acquiring the cap. (Ryan Dep., PagelD.940-
941.)

According to Defendant, the operating comteximportant; everclaim language that
recites a capability must consider that conteken considering whether the accused device
infringes the patent. Thus, Def#ant argues that Plaintiff mustovide evidence that the Flex-
Chuck is capable of operating ihe manner described in the pateiile in use on a capping
machine See Finjan, Inc. v. Secure Computing CpG26 F.3d 1197, 1204 (Fed. Cir. 2010)
(“[W]e have held that, to infinge a claim that rétes capability and noactual operation, an
accused device ‘need only be capable ofafey’ in the described mode.”) (quotihgel Corp,

946 F.2d at 832). In other words,Bedant argues thatd&htiff must providesvidence that a cap
in the Flex-Chuck moves from side taasiwhen the chudls capping bottles.

Defendant’s argument is notngeasive because it it consistent with the language of
the claim, or with the way courts have appbedh language. The claim requires the cap engaging
jaw to be “rotatable” and “translata! Like the term “programmable” itntel, these terms
simply require capabilities. They do naquire the accused device to actugdrform any
particular steps whenever the devisen use, as when the FI&huck is attached to a capper at

Defendant’s factory. RIntiff's expert has shown that thdex-Chuck has thescapabilities.



Defendant’s argument might haseme merit if attaching the Flex-Chuck to a capper changed the
capabilities of the chuck—i.e., bigstricting the movaent of the cap engang jaw—nbut there is
no evidence that is the case. Acdoglly, Plaintiff's evidence is suffient to show infringement.

In effect, Defendant is arguing that Plaintiffist show how the cangaging jaw actually
operates when it is in use; hewver, Plaintiff need only show that the cap engaging jaapsble
of the operation described in the patent. Plfidtbes not have to shothat this capability is
actually usedwhen the Flex-Chuck is ioperation on a capping devic€injan is instructive on
this point. In that case, thHeederal Circuit held that a suaing technology infringed a patent
describing certain software capabilities evenerghthose capabilities were present, but not
activated, in theaccused product.Finjan, 626 F.3d at 1205. Similarly, the float capability
described in the ‘046 patent is present in thefbuck. It does not matter whether that capability
is actually used whené¢hchuck is capping bottles.

Defendant also contends that Plaintifhproperly altered # “intended operating
configuration” of its devicéo prove infringement, citingligh Tech Medical Instrumentation, Inc.
v. New Mage Industries, Inel9 F.3d 1551 (Fed. Cir. 1995). High Tech the district court held
that an endoscopic camera likely infringed a pab@nd camera that is “rotatably coupled” to its
housing.Id. at 1553. Although the accused camerad&signed, sold, and intended for use” was
“rigidly coupled” to its housing, the district cdurevertheless held thaktlsamera likely infringed
the patent because it cdubtate in its housing after loosenitwgp set screws and a retaining ring.
Id. at 1555. The district court “re&atel to mean that if a particulaevice can be altered without
undue difficulty to operate in amfringing manner, te device, as sold, must be deemed to
infringe.” 1d. The Court of Appeals for the Federatctiit disagreed, holdg that “a device does

not infringe simply because it possible to alter it in a way that would satisfy all the limitations



of a patent claim.”ld. Similarly, Defendant contends that Plaintiff's expet¢r@d the “intended
operating configuration” of th€lex-Chuck by testing it outsidés intended operating context,
which is when the chuck is installed on a capper.

Defendant’s reliance ohligh Techis misplaced. Plaintiff's expert did not alter the
configuration of the Flex-Chuck to determineaetlier it infringed the046 patent. He simply
rotated and moved a cap while ttep was held by the jaw of thbuck. This test demonstrated
that the cap engaging jaw is cajgabf the float movement desbéd in the patent. Importantly,
the patent describes only the elements of a ogpghiuck. It does not describe the entire chuck-
and-capper apparatus. Unlike the set screwsgh Tech which were part of the accused product,
the capper is not part of the Flex-Chuck. ded, the Flex-Chuck is a replaceable part, designed
to be removed from the capperevhnecessary. Thus, detaahthe chuck from the capper does
not alter the chuck itself.

Defendant also seizes on the phrase “swdffit freedom of mowaent” in the Court’s
construction of the term “float” targue that “sufficient” refer® the amount of force required to
move the cap sideways in the jaw when the fgéxck is in operation oa capper device. As
discussed above, Defendant’s expert believesatibap held by the Flex-Chuck does not actually
move from side to side when the Flex-Chuck is capping bottles because, in the event of a
misalignment between the cap and bottle, more figrnecessary to move a cap in the jaw than is
necessary to move either thettle or the spindle holding theuck. (Spenko Report. ECF No.
105, PagelD.951-952.) These components will niyufallow the “path of least resistance”;
consequently, whenever there is a misalignmiiet,bottle or spindle W move before the cap

does. [d.) Because the cap does not move in theséitions, Defendant argues that there is not
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“sufficient” freedom of movement in the camgaging jaw for the Fle€huck to infringe the
patent.

Contrary to Defendant’s argunt, neither the language of the patent nor the Court’s
construction of it incorporates a limitation requg the cap engaging jaw to move from side to
side when subjected to force in a misalignm&tiation. The phrase “sufficient freedom of
movement” refers to theimensionalproperties of the jaw “rative to the outer cam.See'046
patent, col. 5, line 22. In other vas, there must be sidfent room inside the aperture of the outer
cam to allow the jaw to expand so that a cap bglthe jaw can rotate and move from side to side.
The phrase does not imply anything with regard to the quantity of force required to move the cap
held by the jaw. Thus, it does not require the cap to move sideways in the jaw whenever there is
a misalignment in the capping process. In effBetffendant is attempting to add a limitation to
the patent that does not exist.

Defendant worries about the pdskiy of a slippery slope if the Court allows Plaintiff’s
evidence of the Flex-Chuck’s float capability. Delant surmises that Pidiff's expert “may as
well have taken a sledgehammethe chuck to see whether thabwid cause the cap to move.”
(Def.’s Response 15, ECF No. 101.) That conceamwgarranted here. Plaintiff's expert did not
use a sledgehammer; instead, he simply appked pressure to the cap. Moreover, Defendant
clearly designed the Flex-Chuck to allow for sdneedom of movement by the cap engaging jaw,
as the name “Flex-Chuck” impliesThe individual jawsare not fixed in plag; they are held by
elastic rings that can expand and contract ta laotap. If, instead, the jaws were essentially
immobile such that Plaintiff had to use a slddgamer to move a cap held by them, then that
demonstration would have alterédde chuck, creating the problem High Tech Thus,

Defendant’s argumeris meritless.

11



Finally, Defendant argues thihie Flex-Chuck does not infringe the patent because its cap
engaging jaw has one additional part that isdesticribed in the patent: a brown mounting plate
to which the cam and the individual jaws are connect&gkeRyan Dep., PagelD.929, 931
(discussing the mounting plate).)fhe mounting plate is statiary within the Flex-Chuck.
Consequently, Defendant argues that the cap emgggiv in the Flex-Chuck is neither “partially
rotatable” nor “translatable” to “floatvithin the aperture of the outer cam.

Defendant’s argument ignores thefinition of “cap engaging jaw” in the patent and in the
Court’s construction, both of which indicate that the jaw consists of (1) moveable jaw components
and (2) an element that biases these compotemtsd each other. Applying this definition, the
cap engaging jaw in the Flex-Chuck includes the @atie jaws and the o-rings that bias the jaws
toward one another; it does rintlude the mounting plate.

Defendant cites deposition statemts by Ryan, Plaintiff’'s expewitness, in which Ryan
gave his “interpretation” thalhe cap engaging jaw of the Flexu@k includes the mounting plate.
(Ryan Dep., PagelD.931.) However, Ryan’s intagiren is not controliig, and his expertise is
not necessary or helpfulrfoesolving thisssue. Both the languagetbe patent and the Court’s
definition of cap engaging jawezrly refer to the following twoomponents: the moveable jaws
and the biasing element. There is no genuispule that the mountinggik is not one of those
two components.

Moreover, Defendant’s assien that the cap engagingwaof the Flex-Chuck does not
move from side to side ignores the Court’s cardion of translatable and float, which focus on
movement of the cap rather than the jaw as alevhAccordingly, the presence of the mounting

plate is irrelevant to thissue of infringement.
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In summary, there is no gemei dispute that the Flex-Chutkringes claim 1 of the ‘046

patent. Defendant’s arguments te ttontrary are not persuasive.
B. Claims 2-5, 7-10

Plaintiff also asserts that the Flex-Chuckimjes claims 2-5 and 7-10 of the ‘046 patent.
As indicated, these claims are dependent upon daithat is, they require the existence of a
capping chuck assembly as descrivedlaim 1. Plaintiff contendthat the parties do not dispute
that the Flex-Chuck infringes thesther claims, if it infringes alm 1. Indeed, Defendant rests
its entire argument on non-infringemeof claim 1. It offers no sponse to Plaintis contention
that the Flex-Chuck infringes the other claimse Tourt will briefly analyze the issue, however,
because Plaintiff bears the burden of proof dnngement. Defendant&ilure to respond does
not necessarily mean that Plaihis entitled to summary judgment.

1. Claim 2
Claim 2 specifies a cap engaging jaw thas “between two and approximately ten
displaceable jaw components.” The Flex-Chiels six displaceable jaw components, which
satisfies claim 2 because six is between two and ten. (Ryan Report, PagelD.897; Joint Statement
of Material Facts 1 10-11.)
2. Claim 3
Claim 3 specifies a cap engaging jaw thatudels six displaceable jaw components. The
cap engaging jaw of the Flex-Chulsas six displaceable jawdd.{

3. Claims 4 &5

Claim 4 specifies a “biasing means [that] coisgs an elastomeric member,” and claim 5
specifies a “biasing means [thaihmprises an o-ring.” The dsing means in the Flex-Chuck
consists of two elastomeric o-rings, satisfyingils 4 and 5. (Ryan Report, PagelD.899; Joint
Statement of Material Facts {1 12-13.)
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4. Claim7

Claim 7 specifies an outer mawith a hexagonal &pture. The outer cam of the Flex-
Chuck has a hexagonal aperturkl., (PagelD.901; Joint Statement of Material Facts { 14.)

5. Claim 8

Claim 8 specifies a cap engaging jaw witthexagonal outer periph& geometry.” The
six jaws of the cap engaging jawthe Flex-Chuck make a hexagboater peripheral geometry.
(Id., PagelD.902; Joint StatemeaftMaterial Facts T 15.)

6. Claim9

Claim 9 specifies a cap engaging jaw consistih“six displaceable jaw components and
an o-ring positioned around an outer peripheral ggnof the six jaw components.” The o-rings
that bias the jaws of the Fl&huck are positioned aroutite outer periphergleometry of the six
jaw components. Id., PagelD.903; Joint StatemeitMaterial Facts  16.)

7. Claim 10

Claim 10 specifies a cap engaging jaw with “arality of teeth on aimmner surface of the
at least two displaceable jaw components.” The displaceable jaws of the Flex-Chuck each have at
least three teeth.ld., PagelD.904seeJoint Statement of Material Facts 1 17.)

In summary, there is no genuine dispute thatFlex-Chuck infringes the dependent claims
as well.

Conclusion

For the reasons herein, the Court finds thasiees 3, 4, and 5 of the Flex-Chuck infringe
claims 1-5 and 7-10 of the ‘O4gatent. Accordinglythe Court will grant Plaintiff’'s motion for
summary judgment as to infringent and deny Defendant’s csasotion for summary judgment

as to non-infringement.
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The Court will enter an ordeonsistent with this Opinion.

Dated: April 14, 2020 /sl Janet T. Neff

Jnet T. Neff
UnitedState<District Judge

15



