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QRKPKQP

Rnckpvkhh"Okvuwk"Uwokvqoq"Kpuwtcpeg"Eqorcp{"qh"Cogtkec"hkngf"vjku"kpuwtcpeg"uwdtqicvkqp

cevkqp" uggmkpi" tgeqxgt{" hqt" c" &336.695088" nquu" d{" RnckpvkhhÓu" kpuwtgf." Fgpuq" Ocpwhcevwtkpi

Okejkicp."Kpe0."tgncvgf"vq"c"ujkrogpv"qh"dnqygt"oqvqtu"fcocigf"kp"c"ukping"xgjkeng"vtwemkpi"ceekfgpv

vjcv"qeewttgf"fwtkpi"kpvgtuvcvg"ecttkcig"d{"Fghgpfcpv"Oce"T"Dgjpmg"Tgpvcnu."Nvf0""Rgpfkpi"dghqtg

vjg"Eqwtv"ku"FghgpfcpvÓu"Oqvkqp"hqt"Uwooct{"Lwfiogpv"*Fmvu"68."69+="Rnckpvkhh"jcu"hkngf"c"Tgurqpug

cpf"Etquu/Oqvkqp"hqt"Uwooct{"Lwfiogpv"*Fmvu"6:."6;+0""Fghgpfcpv"jcu"hkngf"c"Tgrn{"*Fmv"73+."cpf

Rnckpvkhh"jcu"hkngf"c"Uwttgrn{"*Fmv"74+0""Jcxkpi"hwnn{"eqpukfgtgf"vjg"rctvkguÓ"uwdokuukqpu."vjg"Eqwtv

eqpenwfgu"vjcv"qtcn"ctiwogpv"yqwnf"pqv"cuukuv"kp"vjg"fkurqukvkqp"qh"vjg"kuuwgu"rtgugpvgf0""See"Y0F0

Okej0"NEkxT"904*f+0""

Hqt"vjg"tgcuqpu"vjcv"hqnnqy."FghgpfcpvÓu"oqvkqp"hqt"uwooct{"lwfiogpv"ku"fgpkgf"kp"rctv"cpf

itcpvgf"kp"rctv="vjg"oqvkqp"ku"fgpkgf"cu"vq"RnckpvkhhÓu"Ectocem"Cogpfogpv"encko."dwv"itcpvgf"cu"vq

RnckpvkhhÓu"Dcknogpv"encko0""RnckpvkhhÓu"etquu/oqvkqp"hqt"uwooct{"lwfiogpv"ku"itcpvgf"kp"rctv"cpf

fgpkgf" kp" rctv=" vjg"Eqwtv" eqpenwfgu" vjcv" Rnckpvkhh" jcu" guvcdnkujgf" vjg" gngogpvu" qh" kvu"Ectocem

Mitsui Sumitomo Insurance Company of America v. Mac R Behnke Rentals, Ltd. et al Doc. 53

Dockets.Justia.com

https://dockets.justia.com/docket/michigan/miwdce/1:2015cv00798/81678/
https://docs.justia.com/cases/federal/district-courts/michigan/miwdce/1:2015cv00798/81678/53/
https://dockets.justia.com/


Cogpfogpv"encko."cpf"vjg"qpn{"kuuwg"tgockpkpi"hqt"fgekukqp"ku"vjg"coqwpv"qh"fcocigu"vq"yjkej

Rnckpvkhh"ku"gpvkvngf"ykvj"tgurgev"vq"gngogpv"vjtgg0"

K0""Hcevu

Rwtuwcpv"vq"vjku"EqwtvÓu"fkurqukvkxg"oqvkqp"rtqegfwtgu."vjg"rctvkgu"jcxg"uvkrwncvgf"vq"vjg

hqnnqykpi"Lqkpv"Uvcvgogpv"qh"Hcevu"*LUOH+"*Fmv"72+"hqt"rwtrqugu"qh"vjg"etquu/oqvkqpu<

30 Vjku"cevkqp"kpxqnxgu"c"ujkrogpv"qh"dnqygt"oqvqtu"*vjg"ÐEctiqÑ+"ecttkgf"d{"fghgpfcpv.

Oce"T"Dgjpmg"Tgpvcnu"Nvf0"*ÐDgjpmgÑ+0

40 Rnckpvkhh."Okvuwk"Kpuwtcpeg"Eqorcp{"qh"Cogtkec"*ÐOUKÑ+."ku"c"eqtrqtcvkqp"gpicigf"kp

vjg"dwukpguu"qh"rtqxkfkpi"kpuwtcpeg0

50 OUK"cpf"Fgpuq"Ocpwhcevwtkpi"Okejkicp." Kpe0" *ÐFgpuqÑ+"gpvgtgf" kpvq"c" eqpvtcev"qh

kpuwtcpeg."c"vtwg"cpf"ceewtcvg"eqr{"qh"yjkej"ku"uwdokvvgf"cu"RcigKF0874/8:70

60 OUK"rckf"c"encko"hqt"nquu"qh"vjg"Ectiq"vq"kvu"kpuwtgf."Fgpuq."kp"tgvwtp"hqt"uwdtqicvkqp

tkijvu0""C"vtwg"cpf"ceewtcvg"eqr{"qh"vjg"uwdtqicvkqp"tgegkrv"ycu"uwdokvvgf"cu"RcigKF090

70 Fgpuq" ku"gpicigf" kp" vjg"dwukpguu"qh"ocpwhcevwtkpi"cpf"cuugodnkpi"eqorqpgpvu" hqt

xgjkengu0""Hqt"rwtrqugu"qh"vjg"kpuvcpv"cevkqp."Fgpuq"rwtejcugf"dnqygt"oqvqtu"htqo"kvu

uwrrnkgt"kp"Pqtvj"Ectqnkpc."CPUQ3"Pqtvj"Ectqnkpc."hqt"kpuvcnncvkqp"kpvq"fghtquv"u{uvgou

wugf"hqt"vtwemu0

80 Oce"T"Dgjpmg"Tgpvcnu"Nvf0"*ÐDgjpmgÑ+"ku"c"Okejkicp"eqtrqtcvkqp"ykvj"c"rtkpekrcn"rnceg

qh"dwukpguu"kp"Dcvvng"Etggm."Okejkicp0

3Cnvjqwij"vjg"LUOH"kfgpvkhkgu"vjg"uwrrnkgt"cu"ÐCPUQÑ"Pqtvj"Ectqnkpc."kv"crrgctu"htqo"vjg
dtkghkpi"cpf"uwrrqtvkpi"fqewogpvcvkqp" vjcv" vjg"Pqtvj"Ectqnkpc"ocpwhcevwtgt1uwrrnkgt" ku" kp" hcev
ÐCUOQ0Ñ
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90 Cv"cnn"ocvgtkcn"vkogu"jgtgkp."Dgjpmg"ycu"gpicigf"kp"vjg"dwukpguu"qh"vtcpurqtvkpi"iqqfu

d{" tqcf" kp" kpvgtuvcvg" eqoogteg" rwtuwcpv" vq" cwvjqtkv{" itcpvgf" d{" vjg" Wpkvgf" Uvcvgu

Fgrctvogpv"qh"Vtcpurqtvcvkqp0

:0 Qp"qt"cdqwv"Lwpg"45."422;."Fgpuq"cpf"Dgjpmg"gpvgtgf"kpvq"c"ÐVtcpurqtvcvkqp"Ugtxkegu

Citggogpv.Ñ"c"vtwg"cpf"ceewtcvg"eqr{"qh"yjkej"ku"uwdokvvgf"jgtgykvj"cu"Gzjkdkv"L/3"cpf

ocfg"c"rctv"jgtgqh"*vjg"ÐCitggogpvÑ+0

;0 Rwtuwcpv"vq"vjg"Citggogpv."Fgpuq"gpicigf"Dgjpmg"vq"ectt{"vjg"ujkrogpv"qh"dnqygt

oqvqtu"vjcv"ku"vjg"uwdlgev"qh"vjku"cevkqp"*vjg"ÐUjkrogpvÑ+"htqo"CPUQÓu"hceknkv{"kp"Pqtvj

Ectqnkpc"vq"FgpuqÓu"hceknkv{"kp"Okejkicp0

320 Vjg"Ujkrogpv"eqpvckpgf"qxgt";.222"dnqygt"oqvqtu0

330 CPUQ"rcemgf"vjg"Ujkrogpv"kp"ectfdqctf"eqpvckpgtu0

340 Dgjpmg"rtqxkfgf"c"vtckngt"ykvj"cp"ckt/tkfg"uwurgpukqp"u{uvgo"vq"okpkok¦g"tqcf"xkdtcvkqp

cpf"ujqem"fwtkpi"vtcpurqtvcvkqp"*vjg"ÐVtckngtÑ+0

350 Qp"qt"cdqwv"Qevqdgt"37."4235."vjg"Ujkrogpv"ycu"nqcfgf"kpvq"vjg"Vtckngt"cv"CPUQÓu

hceknkv{0

360 Wrqp"eqorngvkqp"qh"nqcfkpi"qh"vjg"Ujkrogpv"kpvq"vjg"Vtckngt."Dgjpmg"kuuwgf"c"dknn"qh

ncfkpi."c"vtwg"cpf"ceewtcvg"eqr{"qh"yjkej"ku"uwdokvvgf"cu"RcigKF0:0

370 Qp"Qevqdgt"38."4235"cv"5<25"c0o0."fwtkpi"kpvgtuvcvg"ecttkcig"qh"vjg"Ujkrogpv."DgjpmgÓu

vtwem" vtcxgngf" vjtqwij" Qjkq0" " DgjpmgÓu" vtwem" xggtgf" qhh" vjg" tqcf." jkv" c" eqpetgvg

godcpmogpv"cpf"gpvgtgf"c"hkgnf."yjgtg"kv"wnvkocvgn{"uvqrrgf"*vjg"ÐCeekfgpvÑ+0

380 Pq"qvjgt"xgjkengu"ygtg"kpxqnxgf"kp"vjg"Ceekfgpv0
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390 C" vtwg" cpf" ceewtcvg" eqr{" qh" vjg" rqnkeg" tgrqtv" tgncvgf" vq" vjg"Ceekfgpv" ku" uwdokvvgf

jgtgykvj"cu"RcigKF034/360

3:0 Hqnnqykpi"vjg"Ceekfgpv."c"ytgemgt"vtwem"cuukuvgf"kp"gzvtcevkpi"DgjpmgÓu"Vtckngt"htqo"vjg

hkgnf0

3;0 Kp"vjg"hkgnf."yjkng"cvvgorvkpi"vq"gzvtcev"vjg"Vtckngt."vjg"ytgemgt"vtwem"rwnngf"vjg"Vtckngt

uwej"vjcv"vjg"czngu"rwnngf"cyc{"htqo"vjg"htcog"qh"vjg"Vtckngt0

420 Cu"c"tguwnv"qh"vjg"ytgemgt"rwnnkpi"vjg"czngu"cyc{"htqo"vjg"htcog"qh"vjg"Vtckngt."vjg"vtckngt

ycu"pq"nqpigt"uwkvcdng"hqt"tqcf"ecttkcig0""Vjgtghqtg."vjg"ytgemgt"jcwngf"vjg"Vtckngt"vq"c

ujqr"kp"Qjkq"hqt"tgrckt0

430 Dgjpmg"fkurcvejgf"c"ugrctcvg"vtckngt"vq"vjg"ujqr"kp"Qjkq"vq"eqorngvg"vjg"ecttkcig"qh"vjg

Ujkrogpv"vq"Fgpuq0

440 Yjkng"kp"vjg"ujqr"kp"Qjkq."Dgjpmg"vtcpunqcfgf"vjg"Ujkrogpv"htqo"vjg"Vtckngt"kpvq"c"pgy

vtckngt0

450 Dgjpmg"ecttkgf"vjg"Ujkrogpv"kp"vjg"pgy"vtckngt"vq"FgpuqÓu"hceknkv{"kp"Okejkicp0

460 Rtkqt"vq"fgnkxgt{"qh"vjg"Ujkrogpv."Dgjpmg"pgxgt"cfxkugf"Fgpuq"tgictfkpi"vjg"Ceekfgpv0

470 Rtkqt"vq"fgnkxgt{"qh"vjg"Ujkrogpv."Dgjpmg"pgxgt"cfxkugf"Fgpuq"qh"vjg"fcocig"vq"vjg

Vtckngt0

480 Rtkqt"vq"fgnkxgt{"qh"vjg"Ujkrogpv."Dgjpmg"pgxgt"cfxkugf"Fgpuq"qh"vjg"vtcpunqcfkpi"qh"vjg

Ujkrogpv"htqo"vjg"Vtckngt"vq"c"pgy"vtckngt0

490 Dgjpmg"fgnkxgtgf"vjg"Ujkrogpv"vq"Fgpuq"qp"Qevqdgt"38."42350

4:0 Ykvjkp"fc{u"qh"fgnkxgt{"qh"vjg"Ujkrogpv"d{"Dgjpmg."Fgpuq"qdugtxgf"fcocig"vq"uqog

qh"vjg"Ujkrogpv"cpf"eqpvcevgf"Dgjpmg0
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4;0 Vjg"rctvkgu" citggf" vjcv"Fgpuq" ujqwnf" kuqncvg" cp{"rctv"qh" vjg"Ujkrogpv" vjcv"jcf"pqv

gpvgtgf"rtqfwevkqp0

520 Fgpuq"cpf"Dgjpmg"citggf"vjcv"Dgjpmg"yqwnf"vcmg"vjg"dnqygt"oqvqtu"vq"kvu"hceknkv{"hqt

kpurgevkqp"cpf"uvqtcig0

530 4;34"oqvqtu"htqo"vjg"ujkrogpv"ygtg"rncegf"kpvq"rtqfwevkqp0

RnckpvkhhÓu"Eqornckpv"*Fmv"3+"cnngigu"vyq"enckou<""Eqwpv"K."Ectocem"Cogpfogpv."6;"W0U0E0

¸"36928="cpf"Eqwpv"KK."Dcknogpv0

KK0""Ngicn"Uvcpfctfu

Uwooct{"lwfiogpv"ku"rtqrgt"Ðkh"vjg"oqxcpv"ujqyu"vjcv"vjgtg"ku"pq"igpwkpg"fkurwvg"cu"vq"cp{

ocvgtkcn"hcev"cpf"vjg"oqxcpv"ku"gpvkvngf"vq"lwfiogpv"cu"c"ocvvgt"qh"ncy0Ñ""HGF0"T0"EKX0"R0"78*c+0 "Vjg

eqwtv"owuv"eqpukfgt"vjg"gxkfgpeg"cpf"cnn"tgcuqpcdng"kphgtgpegu"kp"hcxqt"qh"vjg"pqpoqxkpi"rctv{0"

Burgess v. Fischer."957"H05f"684."693"*8vj"Ekt0"4235+="U.S. S.E.C. v. Sierra Brokerage Servs., Inc..

934"H05f"543."549"*8vj"Ekt0"4235+0""

Vjg"oqxkpi" rctv{" jcu" vjg" kpkvkcn" dwtfgp" qh" ujqykpi" vjg" cdugpeg"qh" c" igpwkpg" kuuwg" qh

ocvgtkcn"hcev0""Jakubowski v. Christ Hosp., Inc.."849"H05f"3;7."422"*8vj"Ekt0"4232+0""Vjg"dwtfgp"vjgp

Ðujkhvu" vq" vjg"pqpoqxkpi"rctv{."yjq"owuv"rtgugpv" uqog" Òurgekhke" hcevu" ujqykpi" vjcv" vjgtg" ku" c

igpwkpg"kuuwg"hqt"vtkcn0ÓÑ""Id."*swqvkpi"Anderson v. Liberty Lobby, Inc.."699"W0U0"464."46:"*3;:8++0"

ÐVjgtg"ku"pq"igpwkpg"kuuwg"hqt"vtkcn"yjgtg"vjg"tgeqtf"Òvcmgp"cu"c"yjqng"eqwnf"pqv"ngcf"c"tcvkqpcn"vtkgt

qh"hcev"vq"hkpf"hqt"vjg"pqp/oqxkpi"rctv{0ÓÑ""Burgess."957"H05f"cv"693"*swqvkpi"Matsushita Elec.

Indus., Co. v. Zenith Radio Corp.."697"W0U0"796."7:9"*3;:8++0""ÐVjg"wnvkocvg"kpswkt{"ku"Òyjgvjgt"vjg

gxkfgpeg"rtgugpvu"c" uwhhkekgpv"fkucitggogpv" vq" tgswktg" uwdokuukqp" vq"c" lwt{"qt"yjgvjgt" kv" ku" uq
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qpg/ukfgf"vjcv"qpg"rctv{"owuv"rtgxckn"cu"c"ocvvgt"qh"ncy0ÓÑ" Sierra Brokerage Servs.."934"H05f"cv"549

*swqvkpi"Anderson,"699"W0U0"cv"473/74+0

Vjg"rctvkgu"uggm"vq"tguqnxg"vjku"ecug"vjtqwij"etquu/oqvkqpu"hqt"uwooct{"lwfiogpv0""Ð]V_jg

uvcpfctfu"wrqp"yjkej"vjg"eqwtv"gxcnwcvgu"vjg"oqvkqpu"hqt"uwooct{"lwfiogpv"fq"pqv"ejcpig"ukorn{

dgecwug"vjg"rctvkgu"rtgugpv"etquu/oqvkqpu0Ñ""Taft Broad. Co. v. United States.";4;"H04f"462."46:"*8vj

Ekt0"3;;3+0""ÐÒ]V_jg"eqwtv"owuv"gxcnwcvg"gcej"rctv{Óu"oqvkqp"qp"kvu"qyp"ogtkvu."vcmkpi"ectg"kp"gcej

kpuvcpeg"vq"ftcy"cnn"tgcuqpcdng"kphgtgpegu"cickpuv"vjg"rctv{"yjqug"oqvkqp"ku"wpfgt"eqpukfgtcvkqp0ÓÑ"

Id."*swqvkpi"Mingus Constructors, Inc. v. United States.":34"H04f"35:9."35;3"*Hgf0"Ekt0"3;:9++="see

also B.F. Goodrich Co. v. U.S. Filter Corp.."467"H05f"7:9."7;4/;5"*4223+0""Vjg"Eqwtv"eqpukfgtu"vjg

etquu/oqvkqpu"ceeqtfkpin{0

KKK0""Cpcn{uku

C0""FghgpfcpvÓu"Oqvkqp

Fghgpfcpv"cfxcpegu"ugxgtcn"kpfgrgpfgpv"dcugu"hqt"uwooct{"lwfiogpv"qh"RnckpvkhhÓu"Ectocem

Cogpfogpv"encko."pqpg"qh"yjkej"vjg"Eqwtv"hkpfu"rgtuwcukxg."cu"fkuewuugf"uwdugswgpvn{0""

Fghgpfcpv"cnuq" uggmu" uwooct{" lwfiogpv1fkuokuucn"qh"RnckpvkhhÓu"Dcknogpv"encko"qp" vjg

itqwpf"vjcv"tgictfnguu"yjgvjgt"vjg"encko"ku"cfxcpegf"wpfgt"hgfgtcn"qt"uvcvg"ncy."kv"ku"rtggorvgf"d{

vjg"Ectocem"Cogpfogpv0""Rnckpvkhh"jcu"pqv"tgurqpfgf"vq"vjku"ctiwogpv0""Vjg"Ukzvj"Ektewkv"jcu

tgeqipk¦gf"vjcv."ykvj"vjg"Ectocem"Cogpfogpv."Eqpitguu"hwnn{"rtggorvgf"uvcvg"ncy"eqpegtpkpi"vjg

nkcdknkv{"qh"kpvgtuvcvg"tckn"cpf"tqcf"ecttkgtu0""CNA Ins. Co. v. Hyundai Merchant Marine Co., Ltd..

969"H05f"55;."577"*8vj"Ekt0"4236+ *ekvkpi"Adams Express Co. v. Croninger."448"W0U0"6;3."727/28

*3;35++0""See Thornton v. Philpot Relocation Sys.."Pq0"5<2;/EX/54;."4234"YN"396;59."cv",5/6"*G0F0

Vgpp0"Lcp0"42."4234+"*uvcvg"ncy"enckou"hqt"dtgcej"qh"eqpvtcev."dcknogpv."cpf"dtgcej"qh"ycttcpv{.
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uvgookpi" htqo" cp" kpvgtuvcvg" oqxg." hcnn" uswctgn{" ykvjkp" vjg" gzenwukxg" codkv" qh" vjg" Ectocem

Cogpfogpv."cpf"ctg." vjgtghqtg."rtggorvgf+0" "Jcxkpi" tgegkxgf"pq"ctiwogpv"qt"cwvjqtkv{" vq" vjg

eqpvtct{"htqo"Rnckpvkhh."vjg"Eqwtv"itcpvu"FghgpfcpvÓu"oqvkqp"hqt"uwooct{"lwfiogpv"cu"vq"Eqwpv"KK.

Dcknogpv0

30

Fghgpfcpv"hktuv"ctiwgu"vjcv"RnckpvkhhÓu"Ectocem"Cogpfogpv"encko"hcknu"cu"c"ocvvgt"qh"ncy

dgecwug"Rnckpvkhh"ecppqv"guvcdnkuj"kvu"prima facie"ecug"wpfgt"vjg"Ectocem"Cogpfogpv0""Fghgpfcpv

eqpvgpfu"Rnckpvkhh"ecppqv"rtqxg"Fghgpfcpv"tgegkxgf"vjg"ectiq"kp"iqqf"eqpfkvkqp."ecppqv"rtqxg"vjg

ectiq"ycu"fcocigf"qt"ujqy"cp"cevwcn"nquu0"

Rwtuwcpv"vq"vjg"Ectocem"Cogpfogpv."6;"W0U0E0"¸"36928."c"rnckpvkhh"guvcdnkujgu"c"prima

facieecug"d{"ujqykpi"Ðvjtgg"dcuke"gngogpvuÑ<

*3+"vjcv"vjg"kpkvkcn"*ÐtgegkxkpiÑ+"ecttkgt"tgegkxgf"vjg"ectiq"kp"iqqf"eqpfkvkqp.

*4+"vjcv"vjg"ectiq"ycu"nquv"qt"fcocigf."cpf

*5+"vjg"coqwpv"qh"cevwcn"nquu"qt"fcocigu0

CNA Ins. Co.."969"H05f"cv"575"*ekvkpi"Mo. Pac. R.R. v. Elmore & Stahl."599"W0U0"356."359/5:

*3;86++0""Vjg"dwtfgp"vjgp"Ðujkhvu"vq"vjg"fghgpfcpv/ecttkgt"vq"ujqy"dqvj"vjcv"kv"ycu"pqv"pginkigpv"cpf

vjcv"vjg"fcocig"ycu"kpuvgcf"fwg"vq"qpg"qh"hkxg"gzegrvgf"ecwugu<"*3+"cp"cev"qh"Iqf="*4+"cp"cev"qh

vgttqtkuo"qt"yct="*5+"cp"cev"qh"vjg"ujkrrgt"kvugnh="*6+"cp"cev"qh"rwdnke"cwvjqtkv{="qt"*7+"vjg"kpjgtgpv

xkeg"qt"pcvwtg"qh"vjg"iqqfu0Ñ""Id.""ÐKh"vjg"fghgpfcpv/ecttkgt"oggvu"vjku"dwtfgp."kv"ykpu0""If not, then

the shipper prevails based on its establishing the—very low threshold—prima facie case0Ñ""CNA Ins.

Co.. 969"H05f"cv"575"*gorjcuku"cffgf+0
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Fghgpfcpv"ctiwgu"vjcv"Rnckpvkhh"jcu"pqv"ujqyp"vjcv"kvu"iqqfu"ygtg"wpfcocigf"yjgp"tgegkxgf

d{"Fghgpfcpv"cpf"Rnckpvkhh"jcu"hckngf"vq"kfgpvkh{"cp{"ykvpguu"yjq"ecp"vguvkh{"qp"vjku"kuuwg0""Vjku

ctiwogpv"kipqtgu"vjg"tgeqtf"gxkfgpeg."cnn"qh"yjkej"guvcdnkujgu."gkvjgt"fktgevn{"qt"d{"tgcuqpcdng

kphgtgpeg." vjcv" vjg" iqqfu" ygtg" wpfcocigf" yjgp" tgegkxgf" d{" Fghgpfcpv0" " Hqt" gzcorng." vjg

Fgenctcvkqp"qh"Oktkco"Uwpfcnkwu."FgpuqÓu"Fktgevqt"qh"Swcnkv{"Cuuwtcpeg."fgvcknu"vjg"ocpwhcevwtgtÓu

rcemcikpi"cpf"jcpfnkpi"rtqegfwtgu"hqnnqygf"vq"gpuwtg"vjcv"vjg"dnqygt"oqvqtu"ctg"htgg"htqo"fghgevu

cpf"rtqvgevgf"htqo"fcocig"rtkqt"vq"kpuvcnncvkqp"kp"xgjkengu="uvcvgu"vjcv"CUOQ"cpf"Fgpuq"ockpvckp

tkikf" swcnkv{" eqpvtqn" ogcuwtgu=" cpf" gzrtguun{" uvcvgu" vjcv" CUOQ" kpurgevgf" vjg" Ectiq" dghqtg

rcemcikpi"vjg"Ectiq"hqt"vtcpurqtvcvkqp"vq"gpuwtg"cfjgtgpeg"vq"vjgug"uvcpfctfu"*Uwpfcnkwu"Fgen0."Rn0

Gz0"3."Fmv"6;/3+0""Kp"cffkvkqp"vq"vjg"FgenctcvkqpÓu"pwogtqwu"urgekhke"uvcvgogpvu"cfftguukpi"vjg

swcnkv{"eqpvtqn"uvcpfctfu"cpf"rtqegfwtgu."vjg"Fgenctcvkqp"cnuq"kpfkecvgu"vjcv"CUOQ"fgnkxgtgf"vjg

Ectiq"vq"Fghgpfcpv"qp"Qevqdgt"37."4235"kp"iqqf"qtfgt"cpf"eqpfkvkqp="vjcv"pq"rctv{"kfgpvkhkgf"cp{

fcocig"vq"vjg"Ectiq"qt"rcemcikpi"kp"yjkej"vjg"Ectiq"ycu"ecttkgf="cpf"vjcv"Fghgpfcpv"ceegrvgf"vjg

Ectiq"ykvjqwv"pqvkpi"cp{"gzegrvkqpu"vq"vjg"eqpfkvkqp"qh"vjg"Ectiq"qt"rcemcikpi"*id."̨̨"37/3;+0

FghgpfcpvÓu"ctiwogpv"vq"vjg"eqpvtct{"ku"dcugf"qp"pq"fkuegtpcdng"hqwpfcvkqpÏpq"gxkfgpeg.

pq"kphgtgpeg"dcugf"qp"vjg"gxkfgpeg."pq"hcevwcn"ektewouvcpegu"cpf"pq"nqikecn"tgcuqpkpiÏcpf"ku

fgxqkf"qh"ogtkv04""Rnckpvkhh"jcu"guvcdnkujgf"gngogpv"qpg"qh"kvu"encko"wpfgt"vjg"Ectocem"Cogpfogpv0"

4FghgpfcpvÓu"cvvcem"qp"UwpfcnkwuÓ"Fgenctcvkqp"hqt"ncem"qh"rgtuqpcn"mpqyngfig"ukoknctn{"hcnnu
ujqtv0""Hqt"gzcorng."Fghgpfcpv"etkvkek¦gu"vjg"Fgenctcvkqp"hqt"hcknkpi"vq"fgvckn"vjg"dcuku"qh"UwpfcnkwuÓ
rgtuqpcn"mpqyngfig"cpf"hcknkpi"vq"kpfkecvg"vjcv"ujg"qdugtxgf"vjg"ujkrrkpi"qt"rcemcikpi"rtcevkegu0"
Dwv"Uwpfcnkwu"gzrtguun{"uvcvgu"vjcv"ujg"jcu"xkukvgf"CUOQÓu"hceknkv{"cpf"qdugtxgf"vjg"ocpwhcevwtkpi
cpf"rtgrctcvkqp"qh"dnqygt"oqvqtu" cpf" vjcv"Fgpuq"cpf"CUOQ"fkuewuu"rcemcikpi"cpf"jcpfnkpi
rtqegfwtgu"hqt"swcnkv{"eqpvtqn"rwtrqugu"*Rn0"Gz0"3"̨ "9+0""FghgpfcpvÓu"ejcnngpig"vq"vjg"Fgenctcvkqp"ku
tglgevgf0

:



Rnckpvkhh"jcu"cnuq"rtgugpvgf"gxkfgpeg"vq"guvcdnkuj"gngogpvu"vyq"cpf"vjtgg"qh"kvu"Ectocem

Cogpfogpv"enckoÏvjcv"vjg"ectiq"ycu"nquv"qt"fcocigf"cpf"vjg"coqwpv"qh"cevwcn"nquu"qt"fcocigu0"

Rnckpvkhh"rtgugpvgf"gxkfgpeg"vjcv"Fghgpfcpv"fgnkxgtgf"vjg"Ectiq"kp"fcocigf"eqpfkvkqp"vq"Fgpuq."cpf

kv"eqwnf"pq"nqpigt"dg"egtvkhkgf"cu"htgg"htqo"fghgev"cu"c"tguwnv"qh"vjg"vtwemkpi"ceekfgpv0""Vjg"gxkfgpeg

ujqyu"vjcv"Fghgpfcpv"hckngf"vq"fgnkxgt"vjg"Ectiq"Ðcu"tgswktgf.Ñ"cpf"vjg"Ectiq"ycu"ÐfcocigfÑ"cu"c

tguwnv"qh"vjg"vtwemkpi"ceekfgpv"cpf"uwdugswgpv"tgncvgf"gxgpvu."dgecwug"kv"ycu"Ðgzrqugf"vq"fcocikpi

eqpfkvkqpu0Ñ  See Ga., Fla. & Ala. Ry. Co. v. Blish Milling Co.."463"W0U0"3;2."3;7"*3;38+= Oshkosh

Storage Co. v. Kraze Trucking LLC."87"H0"Uwrr0"5f"856."859"*G0F0"Yku0"4236+="Great Am. Ins. Co.

v. USF Holland Inc0.";59"H0"Uwrr0"4f"598."5:8"*U0F0P0[0"4235+0""

Fghgpfcpv"ctiwgu" vjcv"Rnckpvkhh"jcu"pqv"fgoqpuvtcvgf"cp"cevwcn" nquu"dgecwug" vjg"Ðcevwcn

xcnwgÑ"qh"RnckpvkhhÓu"rj{ukecn"rtqrgtv{"*vjg"oqvqtu+"cv"fgnkxgt{"ycu"vjg"ucog"cu"kv"ycu"cv"vjg"vkog"qh

ujkrogpv0" "Fghgpfcpv"cuugtvu" vjcv"RnckpvkhhÓu" uwdtqiqtÓu" *FgpuqÓu+" tghwucn" vq"ycttcpv" vjg"iqqfu

etgcvgf"cp"kplwt{"pqv"dcugf"qp"rj{ukecn"fcocigu0""Kpuvgcf."vjg"tghwucn"vq"ycttcpv"vjg"iqqfu"ku"dcugf

qp"rwtg"urgewncvkqp"vjcv"cnn"qh"vjg"oqvqtu"owuv"jcxg"dggp"fcocigf"kp"vtcpukv"dgecwug"uqog"qh"vjg

oqvqtu"ygtg"fcocigf0""Fghgpfcpv"tgnkgu"qp"kvu"gzrgtv"kpurgevkqp"d{"NYI."hkpfkpi"qpn{"54"oqvqtu

ykvj"cevwcn"rj{ukecn"fcocig."cpf"NYIÓu"kpfkecvkqp"vjcv"cffkvkqpcn"vguvkpi."cu"pgeguuct{."ujqwnf"dg

rgthqtogf" d{" vjg" oqvqt" ocpwhcevwtgt." yjkej" yqwnf" jcxg" vguvkpi" uvcvkqpu" cntgcf{" kp" rnceg0"

Fghgpfcpv"uvcvgu"vjcv"vjgtg"ku"pq"gxkfgpeg"vjcv"uwej"cffkvkqpcn"vguvkpi"ycu"rgthqtogf0""

Kv"ku"wpfkurwvgf"vjcv"cv"ngcuv"uqog"qh"vjg"Ectiq"gzjkdkvgf"gxkfgpeg"qh"rj{ukecn"ujqem"fcocig0"

Fghgpfcpv cempqyngfigu"vjcv"54"oqvqtu"ygtg"eqphktogf"vq"jcxg"korcev/tgncvgf"rj{ukecn"fcocigu

cu"c"tguwnv"qh"vjg"vtwemkpi"ceekfgpv0""Vjwu."kv"ku"crrctgpv"vjcv"Rnckpvkhh"jcu"uwhhgtgf"cp"cevwcn"nquu0""

;



Rnckpvkhh"jcu"rtgugpvgf"hwtvjgt"gxkfgpeg"vjcv"vjg"qpn{"ogcpu"qh"vguvkpi"vjg"gpvktgv{"qh"vjg

Ectiq" vq" gpuwtg" kv"ycu" htgg" htqo"fghgev"yqwnf" tgswktg" fkuocpvnkpi" qh" vjg" dnqygt"oqvqtu." k0g0.

fguvtwevkqp0""Vjg"Ectiq"ycu"ceeqtfkpin{"wnvkocvgn{"fguvtq{gf0""RnckpvkhhÓu"gxkfgpeg"guvcdnkujgu"c"nquu

qh"&336.695088."yjkej"kpenwfgu"vjg"kpxqkeg"equv"qh"vjg"Ectiq."rnwu"htgkijv"cpf"kpuwtcpeg0""Uwej

nquugu"ctg"crrtqrtkcvg"fcocigu"wpfgt"vjg"Ectocem"Cogpfogpv0""See Am. Nat’l Fire Ins. Co. v.

Yellow Freight Sys. Inc.."547"H05f";46.";57."p09"*9vj"Ekt0"4225+"*gzrnckpkpi"vjg"eqorqpgpvu"cpf

ecnewncvkqp"qh"fcocigu"kp"Ectocem"Cogpfogpv"enckou+="see also Marquette Cement Mfg. Co. v.

Louisville &Nashville R.R. Co.."628"H04f"953."954"*8vj"Ekt0"3;8;+"*htgkijv"ejctigu"rgtokuukdng

fcocigu"wpfgt"vjg"Ectocem"Cogpfogpv+.

Cv"dguv."Fghgpfcpv"rtgugpvu"gxkfgpeg"fkurwvkpi"qpn{"vjg"gzvgpv"qh"RnckpvkhhÓu"nquu0""Jqygxgt.

gxgp"kp"vjcv"tgictf."Rnckpvkhh"jcu"rtgugpvgf"gxkfgpeg"vq"uwrrqtv"kvu"encko"vjcv"vjg"gpvktg"ujkrogpv"qh

dnqygt"oqvqtu"ycu"fcocigf"cpf"vjwu"wpwucdng"cu"c"tguwnv"qh"vjg"vtwemkpi"ceekfgpv0""Rnckpvkhh"jcu

rtgugpvgf" corng" gxkfgpeg" vq" guvcdnkuj" gngogpvu" vyq" cpf" vjtgg" qh" kvu" Ectocem" Cogpfogpv

enckoÏvjcv"vjg"Ectiq"ycu"nquv"qt"fcocigf"cpf"vjg"coqwpv"qh"cevwcn"nquu"qt"fcocigu0""FghgpfcpvÓu

ctiwogpv"vjcv"Rnckpvkhh"jcu"pqv"guvcdnkujgf"c"prima facie"ecug"wpfgt"vjg"Ectocem"Cogpfogpv"hcknu0

40

Fghgpfcpv"pgzv"ctiwgu"vjcv"RnckpvkhhÓu"encko"hcknu"cu"c"ocvvgt"qh"ncy"dgecwug"Rnckpvkhh"jcu"pqv

ujqyp"vjcv"kv"jcf"cp"crrnkecdng"rqnke{"qh"kpuwtcpeg0""Urgekhkecnn{."Rnckpvkhh"ecppqv"guvcdnkuj"vjcv"kvu

kpuwtcpeg"rqnke{"ycu"kp"ghhgev"qp"vjg"fcvg"kp"swguvkqp."cpf"Rnckpvkhh"ecppqv"rtqxg"vjcv"vjgtg"ycu

Ðrj{ukecn"nquu"qt"fcocigÑ"cu"vjcv"vgto"ku"wugf"kp"vjg"rqnke{0""Fghgpfcpv"cuugtvu"vjcv"ykvjqwv"vjgug

rtqqhu."Rnckpvkhh"rckf"cu"c"xqnwpvggt"cpf"ecppqv"tgeqxgt"htqo"Fghgpfcpv0""

32



Rnckpvkhh" cuugtvu" vjcv" FghgpfcpvÓu" ctiwogpvu" ejcnngpikpi" kpuwtcpeg" eqxgtcig" ocmg" pq

fkhhgtgpeg"ykvj"tgurgev"vq"vjg"uwduvcpvkxg"fkurwvg0""Vjg"Eqwtv"citggu0""Rnckpvkhh"cpf"kvu"kpuwtgf"citggf

vjcv"vjg"Ðcnn"tkumuÑ"rqnke{"eqxgtgf"vjg"nquu0""Rnckpvkhh"rckf"vjg"encko"hkngf"d{"kvu"kpuwtgf."Fgpuq."cpf

kp"tgvwtp."qdvckpgf"uwdtqicvkqp"tkijvu0""Rnckpvkhh"ku"gpvkvngf"vq"rtqeggf"cickpuv"Fghgpfcpv."cu"vjqwij

Ðuvcpfkpi"kp"vjg"ujqguÑ"qh"Fgpuq0""See Progressive Mich. Auto. Ins. Co. v. Nat’l Cas. Co.."Pq0

36Î35:7;."4237"YN"82:42::."cv",5"*G0F0"Okej0"4237+"*tkijvu"qh"vjg"uwdtqigg"kp"c"uwdtqicvkqp

cevkqp"fgrgpf"qp"yjcv"tkijvu"kvu"uwdtqiqt"yqwnf"jcxg"jcf"kh"vjg"uwdtqiqt"jcf"dtqwijv"vjg"cevkqp"jko

qt"jgtugnh+="see also Standard Fire Ins. Co. v. Ford Motor Co.."945"H05f"8;2."8;4"p03"*8vj"Ekt0"4235+

*ÐCu" uwdtqiggu." rnckpvkhh" kpuwtgtu" uvcpf" kp" vjg" ujqgu" qh." cpf" jcxg" pq" itgcvgt" tkijvu" vjcp." vjgkt

kpuwtgf0Ñ+0""Fghgpfcpv"rtqxkfgu"pq"cwvjqtkv{"ujqykpi"vjcv"Fghgpfcpv"jcu"c"ngicn"ejcnngpig"vq"vjg

rqnke{"eqxgtcig"qt"encko"rc{ogpv"cu"dgvyggp"Rnckpvkhh"cpf"kvu"kpuwtgf."cpf"vjku"Eqwtv"ku"pqv"uq

rgtuwcfgf0""Tgictfnguu."vjg"Eqwtv"eqpenwfgu"vjcv"vjg"cvvcem"qp"vjg"kpuwtcpeg"rqnke{"ku"koocvgtkcn"vq

FghgpfcpvÓu"nkcdknkv{"qp"vjg"uwduvcpvkxg"enckou."cpf"vjwu"kv"rtqxkfgu"pq"dcuku"hqt"uwooct{"lwfiogpv0"

50

Vjktf."Fghgpfcpv"ctiwgu"vjcv"RnckpvkhhÓu"ecug"ujqwnf"dg"fkuokuugf"cu"c"ucpevkqp"hqt"urqknkcvkqp

qh"gxkfgpeg0""Fghgpfcpv"cuugtvu"vjcv"Rnckpvkhh"qtfgtgf"vjg"fguvtwevkqp"qh"vjg"oqvqtu"mpqykpi"vjcv

Fghgpfcpv"yqwnf"dg"fgrtkxgf"qh"vjg"qrrqtvwpkv{"vq"rgthqto"hwtvjgt"vguvu0""Vjg"oqvqtu"ygtg"fguvtq{gf

ykvjqwv"ikxkpi"pqvkhkecvkqp"vq"Fghgpfcpv"qh"vjg"kookpgpv"fguvtwevkqp"cpf"dghqtg"Rnckpvkhh"hkngf"c

hqtocn"encko"ykvj"Fghgpfcpv0""Fghgpfcpv"ctiwgu"vjcv"vjku"kpvgpvkqpcn"fguvtwevkqp"qh"gxkfgpeg"ujqwnf

tguwnv"kp"c"fkuokuucn"qh"RnckpvkhhÓu"encko."cu"pq"nguugt"ucpevkqp"ecp"tgogf{"vjg"rtglwfkeg0

FghgpfcpvÓu"ctiwogpv"ncemu"ogtkv"wpfgt"vjg"ektewouvcpegu"rtgugpvgf0""Fghgpfcpv"cuugtvu"vjcv

vjg"encko"hqt"uwdtqicvkqp"ycu"pqv"rtgugpvgf"vq"Fghgpfcpv"wpvkn"Lcpwct{"4237."chvgt"vjg"rctvu"ygtg
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qtfgtgf" vq"dg"fguvtq{gf"qp"Qevqdgt"52."42360" "Jqygxgt." cu"Rnckpvkhh" rqkpvu"qwv." vjg" tgeqtf"qh

FghgpfcpvÓu"cevkqpu"hwnn{"guvcdnkujgu"vjcv"Fghgpfcpv"ycu"cyctg"gctn{"qp"qh"vjg"encko"hqt"fcocigu

vq" vjg"Ectiq0" "Oqtgqxgt." vjg"fcocigf"Ectiq"ycu" kp"FghgpfcpvÓu"qyp"eqpvtqn." cpf"Fghgpfcpv

egtvckpn{"eqwnf"jcxg"wpfgtvcmgp"yjcvgxgt"cevkqp"ycu"pgeguuct{"vq"rtgugtxg"vjg"Ectiq"vq"qdvckp

gxkfgpeg."kh"cp{."vq"uwrrqtv"kvu"eqpvgpvkqpu0""

Rnckpvkhh"rqkpvu"qwv""vjcv"Fghgpfcpv"jcu"rtqfwegf"c"hqtocn"pqvkeg"qh"encko"htqo"Fgpuq"fcvgf

Qevqdgt"43."4235."cu"rctv"qh"kvu"gzjkdkvu"uwrrqtvkpi"kvu"kpuvcpv"oqvkqp"*Fgh0"Gz0"G."Octkc"Gptkswg¦

Fgr0."Fmv" 69/7" cv"RcigKF0479+0" "Fghgpfcpv" cffkvkqpcnn{" rtqfwegf" cp" gockn" htqo"Fgpuq"fcvgf

Qevqdgt"3:."4235."cngtvkpi"Fghgpfcpv"qh"vjg"nquu."kp"cp"gockn"gzejcpig"vjcv"ujqyu"Fghgpfcpv"xkukvgf

FgpuqÓu" hceknkv{" vq" kpurgev" vjg"Ectiq" qp"Qevqdgt" 3:." 4235" *id." cv" RcigKF069:/6:2+0" " Hwtvjgt.

Fghgpfcpv"jktgf"NYI"vq"kpurgev"vjg"Ectiq"qp"Fgegodgt"38."4235"*Fgh0"Gz0"G."NYI"Tgrqtv."Fmv

69/8"cv"RcigKF0522+0""Fghgpfcpv"kpurgevgf"vjg"Ectiq"cv"FgpuqÓu"hceknkv{."cpf"qp"Qevqdgt"44."4235.

oqxgf"vjg"Ectiq"vq"FghgpfcpvÓu"qyp"hceknkv{."yjgtg"kv"tgockpgf"wpvkn"kv"ycu"fguvtq{gf"oqtg"vjcp

c"{gct"ncvgt0""Fghgpfcpv"jktgf"cp"gzrgtv"vq"cuuguu"vjg"fcocig"qxgt"vgp"oqpvju"dghqtg"vjg"wnvkocvg

fkurqukvkqp" qh" vjg" Ectiq0" " FghgpfcpvÓu" jktkpi" qh" cp" gzrgtv" engctn{" guvcdnkujgu" FghgpfcpvÓu

gzrgevcvkqp"vjcv"c"hqtocn"encko"ycu"hqtvjeqokpi0""

C"eqwtv"oc{"korqug"urqknkcvkqp"ucpevkqpu"kh"vjtgg"eqpfkvkqpu"ctg"ogv<"*3+"vjg"rctv{"ykvj

eqpvtqn"qh"vjg"gxkfgpeg"owuv"jcxg"jcf"cp"qdnkicvkqp"vq"rtgugtxg"kv"cv"vjg"vkog"kv"ycu"fguvtq{gf."*4+

vjg" ceewugf"rctv{"fguvtq{gf" vjg"gxkfgpeg"ykvj"c" ewnrcdng" uvcvg"qh"okpf." cpf" *5+" vjg"fguvtq{gf

gxkfgpeg"ycu"tgngxcpv"vq"vjg"qvjgt"ukfgÓu"encko"qt"fghgpug0""Beaven v. U.S. Dep’t of Justice."844"H05f

762."775"*8vj"Ekt0"4232+0" "Jgtg."Fghgpfcpv"jcf"gxgt{"qrrqtvwpkv{" vq" kpurgev." vguv"qt"qvjgtykug

gzcokpg"vjg"Ectiq"fwtkpi"vjg"{gct"kv"ycu"uvqtgf"cv"FghgpfcpvÓu"hceknkv{0""Vjgtg"ku"pq"gxkfgpeg"vjcv
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vjg"fguvtwevkqp"qh"vjg"gxkfgpeg"ycu"wpfgtvcmgp"ykvj"c"ewnrcdng"uvcvg"qh"okpf."cpf"kp"hcev."vjg"qpn{

gxkfgpeg"uwrrqtvu"vjcv"vjg"fguvtwevkqp"tguwnvgf"dgecwug"vjg"dnqygt"oqvqtu"ygtg"fgvgtokpgf"vq"dg

wpwucdng"d{"Fgpuq0""Vjg"Eqwtv"hkpfu"pq"dcuku"hqt"urqknkcvkqp"ucpevkqpu."cpf"rctvkewnctn{"pqv"vjg"jctuj

ucpevkqp"qh"fkuokuucn0""

D0""RnckpvkhhÓu"Etquu/Oqvkqp

Rnckpvkhh"oqxgu"hqt"uwooct{"lwfiogpv"qh"kvu"Ectocem"Cogpfogpv"encko."ctiwkpi"vjcv"kv"jcu

guvcdnkujgf"cnn"vjtgg"gngogpvu"qh"vjku"encko<"*3+"Fghgpfcpv"tgegkxgf"vjg"Ectiq"kp"iqqf"qtfgt"cpf

eqpfkvkqp="*4+"Fghgpfcpv"fgnkxgtgf"vjg"Ectiq"kp"c"fcocigf"eqpfkvkqp"vq"Fgpuq="cpf"*5+"Rnckpvkhh"jcu

guvcdnkujgf"kvu"fcocigu0""See CNA Ins. Co.."969"H05f"cv"5750""Rnckpvkhh"tgswguvu"vjcv"vjg"Eqwtv"itcpv

uwooct{"lwfiogpv"cpf"rgtokv"Rnckpvkhh"vq"uwdokv"cp"kvgok¦gf"ecnewncvkqp"qh"kpvgtguv."equvu"cpf

gzrgpugu"cu"qh"vjg"fcvg"qh"lwfiogpv0"

Vjg"rctvkgu"fq"pqv"rtqxkfg"ugrctcvg"ctiwogpv"vq"urgekhkecnn{"cfftguu"RnckpvkhhÓu"oqvkqp0""Hqt

vjg"tgcuqpu"fkuewuugf"cdqxg."vjg"Eqwtv"citggu"vjcv"Rnckpvkhh"jcu"hwnn{"guvcdnkujgf"gngogpvu"qpg"cpf

vyq"qh"vjku"encko="pq"igpwkpg"kuuwgu"qh"ocvgtkcn"hcev"gzkuv"ykvj"tgurgev"vq"gkvjgt"qh"vjgug"gngogpvu.

cpf"FghgpfcpvÓu"ctiwogpvu"vq"vjg"eqpvtct{"ncem"ogtkv0""Jqygxgt."cu"vq"gngogpv"vjtgg."fcocigu."vjg

Eqwtv"eqpenwfgu"vjcv"igpwkpg"kuuwgu"qh"ocvgtkcn"hcev"gzkuv"cu"vq"vjg"gzvgpv"qh"RnckpvkhhÓu"fcocigu0"

Rnckpvkhh"jcu"rtgugpvgf"uvtqpi"gxkfgpeg"htqo"xctkqwu"uqwtegu"vjcv"vjg"gpvktg"ujkrogpv"qh"dnqygt

oqvqtu"ycu"wpwucdng"cu" c" tguwnv"qh"FghgpfcpvÓu" vtwemkpi"ceekfgpv" cpf"FghgpfcpvÓu" uwdugswgpv

jcpfnkpi"qh"vjg"Ectiq0""Hqt"kpuvcpeg."Rnckpvkhh"jcu"rtgugpvgf"cp"gzvgpukxg"gzrgtv"tgrqtv"qp"vjg"Ectiq

fcocig"d{"Fgtgm"C0"Uvctt."rtqhguukqpcn"gpikpggt"*ŰG̋Cª"Tgrqtv."Rn0"Gz0"H."Fmv"6;/4+."yjkej

eqpenwfgu"vjcv."cu"c"tguwnv"qh"vjg"vtwemkpi"ceekfgpv<

̋ Vjg"cwvqoqvkxg"dnqygt"oqvqtu"ygtg"uwdlgevgf"vq"cdwug."dg{qpf"vjcv"yjkej"vjg{
ygtg"kpvgpfgf"vq"dg"uwdlgevgf"vq."fwtkpi"ujkrrkpi0

35



̋ Cp{"qt"cnn"qh" vjg"dnqygt"oqvqtu"ykvjkp" vjg"uwdlgev"ujkrogpv"oc{"jcxg"dggp
fcocigf"cu"c"tguwnv"qh"vjg"cdpqtocn"cdwug"gzrgtkgpegf"fwtkpi"ujkrrkpi0

̋ Vjg"dgctkpi"cuugodnkgu"cpf"uvcvqt"ocipgvu"wvknk¦gf"ykvjkp"vjg"uwdlgev"oqvqtu
eqwnf"dg"fcocigf" kp"c"ocppgt" vjcv"yqwnf"pqv"dg" koogfkcvgn{"crrctgpv."dwv
yqwnf"kpvtqfweg"ncvgpv"fghgevu"vjcv"yqwnf"chhgev"vjg"oqvqtuÓ"nqpi/vgto"cdknkv{"vq
qrgtcvg"cu"kpvgpfgf0

̋ Vjg"qpn{"yc{"vq"kfgpvkh{"uwej"fcocig"yqwnf"dg"vq"fguvtwevkxgn{"fkucuugodng"cpf
gzcokpg"vjg"oqvqtu."yjkej"yqwnf"tgpfgt"vjgo"wpwucdng0

*Id."cv"RcigKF0843+0" "Vjg"ŰG̋Cª"Tgrqtv" ku" kp"mggrkpi"ykvj"qvjgt"uwduvcpvkcn."fgvckngf" tgeqtf

gxkfgpeg"eqpegtpkpi"vjg"wug."qrgtcvkqp."vguvkpi"cpf"rqvgpvkcn"hcknwtgu"qh"vjg"dnqygt"oqvqtu"cu"c"tguwnv

qh"vjg"vtwemkpi"ceekfgpv."kpenwfkpi"c"Octkpg"Ectiq"Uwtxg{"Tgrqtv"rtqxkfgf"d{"Lknn"[cpfwtc"qh"XTU

Xgtkencko"*Fmv"69/7"cv"RcigKF0496+."yjkej"eqpenwfgf<

Dcugf"qp"qwt"kpurgevkqp"qh"vjg"rctvu."kphqtocvkqp"ingcpgf"qxgt"vjg"eqwtug"qh
vjku"ocvvgt."vjg"gzrncpcvkqp"rtqxkfgf"d{"FgpuqÓu"Fktgevqt"qh"Swcnkv{"]Cuuwtcpeg_"cpf
vjg"Cpcn{uku"Tgrqtv"htqo"vjg"ocpwhcevwtgt."kv"ku"qwt"qrkpkqp"vjcv"vjg"tglgevkqp"qh"vjg
tgockpkpi"rctvu"ku"hckt"cpf"tgcuqpcdng0""

Fghgpfcpv."qp"vjg"qvjgt"jcpf."jcu"rtgugpvgf"c"Nquu"Cpcn{uku"Tgrqtv"qp"vjg"Ectiq"fcocig

htqo"kvu"gzrgtv."Vkoqvj{"E0"Jwtng{."NYI"Eqpuwnvkpi."yjkej"eqpenwfgu<

30 NYI"qdugtxgf"korcev"tgncvgf"fcocig"vq"Oqfgn"%C[494922/2792"cpf"Oqfgn
%C[388322/2455"dnqygt"oqvqtu0""Vjg"tgrncegogpv"equv"xcnwg"qh"vjg"eqphktogf
fcocigf"oqvqtu"ku"&5260620

40 NYIÓu"rtqhguukqpcn"qrkpkqp."dcugf"qp"vjg"xkuwcn"qdugtxcvkqpu"fwtkpi"vjg"ukvg
kpurgevkqp" cpf" vjg"rtgnkokpct{" vguvkpi"rgthqtogf." ku" vjcv" vjg"oclqtkv{"qh" vjg
dnqygt"oqvqtu"jcxg"pqv"uwuvckpgf"fcocig"tgncvgf"vq"vjg"nquu"gxgpv0

*Fmv"69/3"cv"RcigKF038:+0

Vjg"NYI"Tgrqtv"uvcvgu"vjcv"kp"kvu"dcuke"vguv"qh"gkijv"oqvqtu."NYI"fkf"pqv"qdugtxg"cp{

kpfkecvkqpu"vjcv"vjg"kpvgtpcn"eqorqpgpvu"ygtg"fcocigf."dwv"vjcv"kvu"rtqhguukqpcn"qrkpkqp"ycu"Ðvjcv

cp{"vguvkpi"ujqwnf"dg"rgthqtogf"d{"vjg"ocpwhcevwtgt"yjq"yqwnf"jcxg"vjg"pgeguuct{"vguvkpi"uvcvkqpu
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cntgcf{"kp"rnceg"cu"rctv"qh"vjgkt"swcnkv{"eqpvtqnÑ"*id."cv"RcigKF037;+0""Jqygxgt."RnckpvkhhÓu"gzrgtv

tgrqtv"htqo"Fgtgm"Uvctt"eqpenwfgu"vjcv"ÐVjg"qrkpkqpu"uvcvgf"kp"vjg"NYI"Eqpuwnvkpi"*NYI+"Nquu

Cpcn{uku"Tgrqtv"qp"vjku"ocvvgt"ctg"dqvj"kpeqttgev"cpf"okungcfkpi"*ŰG̋Cª"Tgrqtv."Fmv"6;/4"cv

RcigKF0843+0""

Vjg"rctvkguÓ"gzrgtv"qrkpkqpu"ctg"cv"qffu0" "Kh" vjg"gxkfgpeg"Rnckpvkhh"rtqhhgtu"qp"uwooct{

lwfiogpv."cpf"oquv"rctvkewnctn{."ykvpguu"vguvkoqp{."rtqxgu"vq"dg"etgfkdng."vjg"Eqwtv"jcu"nkvvng"fqwdv

vjcv"Rnckpvkhh"yknn" uweeggf"qp" kvu" encko" hqt"fcocigu"dcugf"qp" vjg" cnngigf" nquu"qh"&336.6950880"

Pqpgvjgnguu."dgecwug"Fghgpfcpv"jcu"rtgugpvgf"gxkfgpeg."cnvjqwij"nkokvgf."vjcv"qpn{"54"oqvqtu"ygtg

fcocigf." vjg" Eqwtv" eqpenwfgu" vjcv" vjgtg" ctg" fkurwvgf" kuuwgu" qh" hcev" eqpegtpkpi" vjg" gzvgpv" qh

RnckpvkhhÓu"fcocigu."pqv"rtqrgtn{"tguqnxgf"qp"c"oqvkqp"hqt"uwooct{"lwfiogpv0""Kp"eqpukfgtkpi"c

oqvkqp"hqt"uwooct{"lwfiogpv."vjg"Eqwtv"owuv"xkgy"vjg"hcevwcn"gxkfgpeg"cpf"ftcy"cnn"tgcuqpcdng

kphgtgpegu"kp"hcxqt"qh"vjg"pqpoqxkpi"rctv{0""Dominguez v. Corr. Med. Servs.."777"H05f"765."76;"*8vj

Ekt0"422;+0""Vjg"eqwtv"oc{"pqv."jqygxgt."ocmg"etgfkdknkv{"fgvgtokpcvkqpu."ygkij"vjg"gxkfgpeg"qt

fgvgtokpg" vjg" vtwvj" qh" vjg" ocvvgt" cuugtvgf." ukpeg" uwej" hwpevkqpu" tguv" uqngn{" ykvj" vjg" wnvkocvg

hcevhkpfgt0""Anderson. 699"W0U0"cv"477= Weaver v. Shadoan."562"H05f"5;:."627"*8vj"Ekt0"4225+0

KX0""Eqpenwukqp

Qp"vjg"tgeqtf"cpf"ctiwogpvu"rtgugpvgf."vjg"Eqwtv"eqpenwfgu"vjcv"FghgpfcpvÓu"oqvkqp"hqt

uwooct{" lwfiogpv" ku" rtqrgtn{" fgpkgf" kp" rctv" cpf" itcpvgf" kp" rctv=" vjg"oqvkqp" ku" fgpkgf" cu" vq

RnckpvkhhÓu"Ectocem"Cogpfogpv"encko."dwv"itcpvgf"cu"vq"RnckpvkhhÓu"Dcknogpv"encko0""RnckpvkhhÓu

etquu/oqvkqp"hqt"uwooct{"lwfiogpv"ku"rtqrgtn{"itcpvgf"kp"rctv"cpf"fgpkgf"kp"rctv"ikxgp"fkurwvgf

hcevu"eqpegtpkpi" vjg"gzvgpv"qh" vjg"fcocig" vq" vjg"Ectiq=" vjg"Eqwtv"eqpenwfgu" vjcv"Rnckpvkhh"jcu

guvcdnkujgf" vjg" gngogpvu" qh" kvu" Ectocem"Cogpfogpv" encko." cpf" vjg" qpn{" kuuwg" tgockpkpi" hqt
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fgekukqp"ku"vjg"coqwpv"qh"fcocigu"vq"yjkej"Rnckpvkhh"ku"gpvkvngf"ykvj"tgurgev"vq"gngogpv"vjtgg"qh"vjg

Ectocem"Cogpfogpv"encko0

Cp"Qtfgt"yknn"gpvgt"eqpukuvgpv"ykvj"vjku"Qrkpkqp0

Fcvgf<"Qevqdgt 20."4238
LCPGV"V0"PGHH
Wpkvgf"Uvcvgu"Fkuvtkev"Lwfig
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