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UNITED STATES OF AMERICA
UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

IATONDA TAYLOR,

Plaintiff, Case No. 1:15-cv-927
V. Honorable Paul L. Maloney
ARAMARK CORRECTIONAL
SERVICES, INC. et al.,

Defendants.

/
OPINION

This is a civil rights action brought bystate prisoner pursuantto 42 U.S.C. § 1983.
The Court has granted Plaintiff leave to proceefbrmapauperis Under the Rson Litigation
Reform Act, RB. L. NO. 104-134,110STAT. 1321 (1996), the Court is required to dismiss any
prisoner action brought under federal law if the claamp is frivolous, malicious, fails to state a
claim upon which relief can be granted, or semksetary relief from a defendant immune from
suchrelief. 28 U.S.C. 88 1915(¢e)(2), 1915A; 42 U.8.1297¢e(c). The Court must read Plaintiff's
prosecomplaint indulgentlyseeHaines v. Kerner404 U.S. 519, 520 (1972), and accept Plaintiff's
allegations as true, unless they are ¢yaemational or wholly incredibleDenton v. Hernande504
U.S. 25, 33 (1992). Applying these standards, Pféisiction will be dismissed for failure to state

a claim.
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Factual Allegations

Plaintiff latonda Taylor presently is inca@rated with the Michigan Department of
Corrections (MDOC) at the Bellamy Creek Gantional Facility (IBC). He sues Aramark
Correctional Services, Inc. (Aramark), Aramark Food Service Supervisors Brian ‘Sheder
Cameron Zwart, and IBC Warden Kenneth McKee.

Plaintiff complains that, in order to rechkiits costs, Aramark failed on a semi-regular
basis to ensure that sufficient portions of ttepked menu were available for all prisoners or made
less than satisfactory substitutions for published menu items. For example, Aramark has substituted
leftover peach cobbler for the announced des$éread pudding and has substituted reconstituted
scrambled eggs for grilled cheese sandwichesviéyn?2, 2015, Aramark ran out of waffles before
all prisoners had been served their breakfasts. Defendant Schefer substituted two slices of bread
with peanut butter and jelly as a substituteec&8ise waffles were a popular breakfast item, some
prisoners waiting in line became agitated anédtened not to move unless more waffles were
brought in from a local store. Plaintiff attemgbte remove himself from the situation, but unknown
prisoners told him, “[I]f you leave, then you'aesell-out.” (Compl., ECNo. 1, PagelD.7.) Prison
officers became concerned and threatened prisentrhandcuffing and segregation. When the
prisoners in the meal line failed to disperse, additional officers arrivdds@ane prisoners were
handcuffed and removed. The officers recognizad Bhaintiff had not been part of the problem
and that he had been trapped in a corner. Plaintiff was not disciplined.

Since the May 2, 2015 incident, menu shges occurred on May 20 and 26 and June

1,9and 10, 2015. Plaintiff alleges traihce the incident, he has been in constant fear of a riot, due

!Plaintiff spells the name “Schefer,” “Scheafer” and “Schaefer” at various points in the complaint. The Court
has used the spelling as it first appears in the complaint.
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to the failures of Aramark to ensure that prisoners received the announced menu without
substitutions.

Plaintiff filed a grievance about the May22)15 incident, which was denied at Step |
by Defendant Zwart. Zwart denied the grievatezause two bread slicegth peanut butter and
jelly was an approved substitution for waffles. Dgrthe interview on Plaintiff's grievance, Zwart
allegedly stated, “Out concern is not to feedrg\prisoner because that [a]ffects our bottom line.”
(Id. at 5.) Defendant McKee denied the grievance at Step Il.

In Count 1 of his complaint, Plaintiff carids that Aramark’s failures to ensure that
every prisoner receives the posted menu item, as egpos substitute item, places Plaintiff and
other prisoners in substantial danger of serious physical injury, in violation of the Eighth
Amendment. In Count 2, Plaintiff alleges thae actions of Defendants Shefer and Zwart
constitutes fraud, in violation of the Eighth A&mdment, incorporated through the Due Process
Clause of the Fourteenth Amendment. In C&jRlaintiff contends that Aramark and the other
Defendants violated the contract between M2OC and Aramark, to which Plaintiff is a
beneficiary. In Count 4, Plaifiticontends that Aramark’s compensation to employees for cutting
costs amounts to fraud under the Uniform Commercial Codey.Momp. LAWS 8§88 400.1201 et
seq., which in turn allegedly violates the Eigltmendment. In Count 5, Plaintiff asserts that
Defendants deliberately created food shortagadihg up to the May 2, 2015 incident, depriving
Plaintiff and other prisoners of the basic necessifiéte, in violation of the Eighth and Fourteenth
Amendments.

For relief, Plaintiff seeks compensatory and punitive damages.

Discussion



l. Failure to state a claim

A complaint may be dismissed for failuredtate a claim if it fails “to give the
defendant fair notice of what the . .aich is and the grounds upon which it rest8&ll Atl. Corp.
v. Twombly550 U.S. 544, 555 (2007) (quotiGgnley v. Gibson355 U.S. 41, 47 (1957)). While
a complaint need not contain detailed factual atlega, a plaintiff's allegations must include more
than labels and conclusionBwombly 550 U.S. at 555%Ashcroft v. Igbal556 U.S. 662, 678 (2009)
(“Threadbare recitals of the elements of a cafigetion, supported by mere conclusory statements,
do not suffice.”). The court must determine wiegtthe complaint contains “enough facts to state
a claim to relief that is plausible on its facelwombly 550 U.S. at 570. “A claim has facial
plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable
inference that the defendant is liable for the misconduct alledgoll, 556 U.S. at 679. Although
the plausibility standard is not equivalent to prt/bability requirement,’ . . . it asks for more than
a sheer possibility that a defendant has acted unlawfudjipdl, 556 U.S. at 678 (quotingvombly
550 U.S. at 556). “[W]here the well-pleaded $adb not permit the court to infer more than the
mere possibility of misconduct, the complaint has alleged — but it has not ‘show[n]’ — that the
pleader is entitled to relief.lgbal, 556 U.S. at 679 (quotingeB. R.Civ. P. 8(a)(2))see also Hill
v. Lappin 630 F.3d 468, 470-71 (6th Cir. 2010) (holding that Taembly/Igbalplausibility
standard applies to dismissals of prisareses on initial review under 28 U.S.C. 88 1915A(b)(1)
and 1915(e)(2)(B)(i)).

To state a claim under 42 U.S.C. § 1983, a plaintiff must allege the violation of a

right secured by the federal Constitution or lamg must show that the deprivation was committed

by a person acting under color of state |aWest v. Atkins487 U.S. 42, 48 (1988pominguez v.



Corr. Med. Servs 555 F.3d 543, 549 (6th Cir. 2009). Besa§ 1983 is a method for vindicating
federal rights, not a source of substantive rightdfjtthe first step iran action under § 1983 is to
identify the specific constitutional right allegedly infringeMbright v. Oliver 510 U.S. 266, 271
(1994).
A. Supervisory Liability

Plaintiff's only allegations against Bendant McKee are that McKee failed to
adequately supervise his subordinates and failed to make an adequate response to his grievance.
Government officials may not be held liable fbe unconstitutional conduct of their subordinates
under a theory of respondeat superior or vicarious liabilgial, 556 U.S. at 678ylonell v. New
York City Dep’t of Soc. Sery<l36 U.S. 658, 691(1978verson v. Leiss56 F.3d 484, 495 (6th
Cir. 2009). A claimed constitutional violation stle based upon active unconstitutional behavior.
Grinter v. Knight 532 F.3d 567, 575-76 (6th Cir. 2008xeene v. Barber310 F.3d 889, 899 (6th
Cir. 2002). The acts of one’s subordinates are not enough, nor can supervisory liability be based
upon the mere failure to adGrinter, 532 F.3d at 57685reeng 310 F.3d at 899%ummers v. Leis
368 F.3d 881, 888 (6th Cir. 2004). Moreover, § 1ieddlity may not be imposed simply because
a supervisor denied an administrative grievamdailed to act based upon information contained
in a grievanceSee Shehee v. Luttrell99 F.3d 295, 300 (6th Cir. 1999)A] plaintiff must plead
that each Government-official defendant, throughatficial’s own indivdual actions, has violated
the Constitution.” Igbal, 556 U.S. at 676. Plaintiff has failldo allege that Defendant McKee
engaged in any active unconstitutional behavior. Accordingly, he fails to state a claim against
Defendant McKee.

B. Eighth Amendment



The Eighth Amendmentimposes a constitutional limitation on the power of the states
to punish those convicted of crimes. Punishnrmeay not be “barbarous” nor may it contravene
society’s “evolving standards of decencirRhodes v. Chapman52 U.S. 337, 345-46 (1981). The
Amendment, therefore, prohibits conduct by prison officials that involves the “unnecessary and
wanton infliction of pain.”lvey v. Wilson832 F.2d 950, 954 (6th Cir. 1987) (per curiam) (quoting
Rhodes452 U.S. at 346). The deprivation alleged must result in the denial of the “minimal civilized
measure of life’s necessitieskhodes452 U.S. at 34K5ee alsdVilson v. Yaklich148 F.3d 596,
600-01 (6th Cir. 1998). The Eighth Amendment isyadncerned with “deprivations of essential
food, medical care, or sanitation” or “othenclitions intolerable for prison confinemenkRhodes
452 U.S. at 348 (citation omitted). Moreover, §hgvery unpleasant experience a prisoner might
endure while incarcerated constitutes cruel andsual punishment within the meaning of the
Eighth Amendment.” lvey, 832 F.2d at 954. In order forpaisoner to prevail on an Eighth
Amendment claim, he must show that he faced a sufficiently serious risk to his health or safety and
that the defendant official acted with “delibezandifference’ to [hishealth or safety.” Mingus
v. Butler, 591 F.3d 474, 479-80 (6th Cir. 2010) (citir@rmer v. Brennajb11 U.S. 825, 834 (1994)
(applying deliberate indifference standard to medical claise®;also Helling v. McKinng09

U.S. 25, 35 (1993) (applying delibezandifference standard to conditions of confinement claims)).



1. Failure to protect

To the extent that Plaintiff claims that Defendants’ food-substitution decisions placed
Plaintiff at risk of a riot, he essentially allegthat Defendants’ failed to protect him from other
prisoners. Inmates have a constitutionally protegtgd to personal safety grounded in the Eighth
Amendment.Farmer, 511 U.S. at 833. Thus, prison sta# abliged “to take reasonable measures
to guarantee the safety of the inmates” in their catadson v. Palmer468 U.S. 517, 526-27
(1984). To establish a violation tifis right, Plaintiff must showhat Defendant was deliberately
indifferent to Plaintiff's risk of injury. Walker v. Norris 917 F.2d 1449, 1453 {6 Cir. 1990);
McGhee v. FoltzZ852 F.2d 876, 880-81 (6th Cir. 1988). Wiailprisoner does not need to prove that
he has been the victim of an actual attack to kaipgrsonal safety claim, he must at least establish
that he reasonably fears such an attaddtompson v. County of Medina, Of28 F.3d 238, 242-43
(6th Cir. 1994) (holding that plaintiff has themimal burden of “showing a sufficient inferential
connection” between the alleged violation anchate violence to “justify a reasonable fear for
personal safety”).

Plaintiff fails to demonstrate that his fearinjury is reasonable. Plaintiff alleges
only one occasion on which the food substitutions caused prisoners to become obstreperous. On that
occasion, prison guards were available and wdkedble to calm the situation by handcuffing a
few agitators before anything more than angmem®nts had been made. While the situation may
have been tense, Plaintiff fails to allege $astipporting his claim that he reasonably remains at

substantial risk of serious injury from last-minute food substitutions.



2. Deprivation of essential food

Plaintiff claims that Defendants’ substitans of less desirable food items deprives
him of his right to adequate food. “[T]he EigiAmendment imposes a gudn officials to provide
‘humane conditions of confinement,’ including inisig, among other things, that prisoners receive
adequate . . . food.Young ex rel. Estate of Young v. Marid F. App’x 509, 513 (6th Cir. 2002)
(quoting Farmer, 511 U.S. at 832). However, because the Constitution “does not mandate
comfortable prisonsRhodes452 U.S. at 349, the fact that foed provided may be less appealing
than what was advertised or somewhat unsatigfyoes not amount to a constitutional deprivation.
Ilvey v. Wilson832 F.2d 960, 954 (6th Cir. 1987). In fact, the deprivation of a few meals for a
limited time generally does not rise to the level of an Eighth Amendment violat®ee
Cunninghamv. Jone667 F.2d 565, 566 (6th Cir. 1982) (periam) (providing a prisoner only one
meal per day for fifteen daysd not violate the Eighth Amendment, because the meals provided
contained sufficient nutrition to sustain normal heaifgyis v. Miron 502 F. App’x 569, 570 (6th
Cir. 2012) (denial of seven meals over siysls not an Eighth Amendment violatioRichmond
v. Settles450 F. App’x 448, 456 (6th Cir. 2011) (samspg also Berry v. Bragyt92 F.3d 504,
507-08 (5th Cir. 1999) (denial of a few meals over several months does not state &tdden);
v. TerhuneNo. 01-17355, 2003 WL 21436162, at *1 (9th Cir. June 16, 2003) (deprivation of two
meals is not sufficiently serious to fothe basis of an Eighth Amendment clai@@gle v. Perry
No. 9:04-CV-1151, 2007 WL 3124806, at *14 (N.D.N.Y1.Qd, 2007) (deprivation of two meals
is “not sufficiently numerous, prolonged or sevaxegive rise to an Eighth Amendment claim).

In Richmondthe Sixth Circuit determined thafprisoner who was deprived of five

meals over three consecutive days, and a totaVehgmeals over six consecutive days, did not state



a viable Eighth Amendment claim, because he “ca¢sllege that his health suffered as a result
of not receiving the meals.Richmond450 F. App’x at 456. II©€unninghamthe Sixth Circuit
determined that providing a prisoner only oneatra day for over two @eks was not an Eighth
Amendment violation, because the meals provided were adequate to sustain normal health.
Cunningham667 F.2d at 566. Plaintiff does not allegatthe missed any meals, that his health
suffered, or that the meals he did receive weagleguate to sustain his health. Consequently,
Plaintiff does not state a plausible claifee Igbal556 U.S. at 679 (noting that the allegations must
permit an inference of more than a “mere possibility” of misconduct).

3. Fraud, breach of contract, UCC violation

Plaintiff alleges that Defendants committed fraud by making unauthorized
substitutions of food, in violadn of MDOC policy and Defendant Aramark’s contractual agreement
with the MDOC. He also contends that Defendants’ conduct constituted a breach of contract and
aviolation of the Unibrm Commercial Code, MH. Comp.LAWS § 400.1201 et seq. He asserts that
these violations deprived him of his rights under the Eighth Amendment.

As discussed, the Eighth Amendment is only concerned with “deprivations of
essential food, medical care, or sanitation” or éottonditions intolerable for prison confinement.”
Rhodes452 U.S. at 348 (citation omitted). Fraud dmeach of contract do not constitute such
intolerable conditions. Moreover, claims un@1983 can only be brought for “deprivation of
rights secured by the constitution and laws of the United Stdtagdr v. Edmondson Oil Ca157
U.S. 922, 924 (1982). Section 1983 does not prawdeess for a violation of a state laRyles
v. Raisor 60 F.3d 1211, 1215 (6th Cir. 199%weeton v. Browr27 F.3d 1162, 1166 (6th Cir.

1994). Plaintiff's assertions thBiefendants violated state law and policy therefore fail to state a



claim under § 1983. As a result, the Eighth Amendmenvides no basis for a prisoner to recover
for misrepresentations and breaches of contract.

To the extent that Plaintiff seekstwoke this @urt’s supplemental jurisdiction over
a state-law claim, the Court declines to exercise jurisdiction. In determining whether to retain
supplemental jurisdiction, “[a] district court shdudonsider the interests of judicial economy and
the avoidance of multiplicity of litigation and batze those interests against needlessly deciding
state law issues.Landefeld v. Marion Gen. Hosp., In®94 F.2d 1178, 1182 (6th Cir. 1993).
Ordinarily, where a district court has exercigatisdiction over a state-law claim solely by virtue
of supplemental jurisdiction and the federal clainescasmissed prior to trial, the court will dismiss
the remaining state-law claimkl. Dismissal, however, remaitipurely discretionary.’Carlsbad
Tech., Inc. v. HIF Bio, In¢.556 U.S. 635, 639 (2009) (citing 28 U.S.C. 8§ 1367@©)}pn V.
Johnny’s Lunch Franchise, LL®68 F.3d 843, 850 (6th Cir. 2012). Here, the balance of the
relevant considerations weighs against the continued exercise of supplemental jurisdiction.
Accordingly, Plaintiff’s state-law claimwill be dismissed without prejudice.

Conclusion

Having conducted the review required byRmison Litigation Reform Act, the Court
determines that Plaintiff's federal claims will desmissed for failure tetate a claim pursuant to
28 U.S.C. 88 1915(e)(2) and 1915A(b), and 42 U.8.1297¢(c). Plaintiff'state-law claims will
be dismissed without prejudice

The Court must next decide whether gpeal of this action would be in good faith
within the meaning of 28 U.S.C. § 1915(a)(®eeMcGore v. Wrigglesworth114 F.3d 601, 611

(6th Cir. 1997). For the same reasons that the Court dismisses the action, the Court discerns no
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good-faith basis for an appeal. Should Plairdjgpeal this decision, the Court will assess the
$505.00 appellate filing fee pursuant to § 1915(b)g&gMcGore 114 F.3d at 610-11, unless
Plaintiff is barred from proceeding forma pauperise.g., by the “three-strik&rule of § 1915(g).
If he is barred, he will be required to pay the $505.00 appellate filing fee in one lump sum.
This is a dismissal as described by 28 U.S.C. § 1915(Qg).
A Judgment consistent with this Opinion will be entered.
Dated:_December 16, 2015 /s/ Paul L. Maloney

Paul L. Maloney
United States District Judge
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