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UNITED STATES OF AMERICA
UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

JOSEPH GREGORY NORTLEY, III,

Plaintiff, Case No. 1:16-cv-512
V. Honorable Robert Holmes Bell
THOMAS MACKIE et al.,
Defendants.
/
OPINION

This is a civil rights action brought by a state prisoner pursuant to 42 U.S.C. § 1983.
The Court has granted Plaintiff leave to proceed in forma pauperis. Under the Prison Litigation
Reform Act, PUB. L. NO. 104-134, 110 STAT. 1321 (1996), the Court is required to dismiss any
prisoner action brought under federal law if the complaint is frivolous, malicious, fails to state a
claim upon which relief can be granted, or seeks monetary relief from a defendant immune from such
relief. 28 U.S.C. §§ 1915(e)(2), 1915A;42 U.S.C. § 1997¢(c). The Court must read Plaintift’s pro
se complaint indulgently, see Haines v. Kerner, 404 U.S. 519, 520 (1972), and accept Plaintiff’s
allegations as true, unless they are clearly irrational or wholly incredible. Denton v. Hernandez, 504
U.S. 25,33 (1992). Applying these standards, Plaintiff’s action will be dismissed for failure to state

a claim.
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Factual Allegations

Plaintiff currently is incarcerated in the Oaks Correctional Facility (ECF). In his pro
se complaint, he sues the following ECF employees: Warden Thomas Mackie, Deputy Warden Rick
Sharp and Dietician Meaghan Walters. Plaintiff also sues Michigan Department of Corrections
(MDOC) Hearings Administrator Richard Russell.

Plaintiff claims that he is “deathly allergic to fish/fish products.” (Compl., ECF
No. 1, PageID.3.) Upon his arrival at ECF on June 4, 2015, Plaintiff informed staff that he had been
issued a medical detail indicating that he was allergic to fish/fish products and requested an
alternative food tray on days that fish was being served. Prison officials responded that ECF is not
a diet line facility, and, thus, food service could not provide substitutes on the regular menu. Rather,
in order to accommodate Plaintiff’s food allergy, he was placed on the vegan menu for all of his
meals. Plaintiff insists that he should be permitted to stay on the regular menu with meat products,
except for days when fish is being served. Plaintiff filed a grievance regarding the matter, which was
rejected as non-grievable at Step I by Defendant Sharp. The Step II grievance was denied by
Defendants Walters and Mackie, and the previous decisions were upheld by Defendant Russell at
Step 111

Plaintiff contends that he “is forced to be on a sub tray because the named defendant’s
[sic] do not want to do their jobs correctly.” (Compl., ECF No. 1, PagelD.3.) He further claims that
Defendants are placing his physical health at risk. Plaintiff seeks injunctive relief and monetary

damages of $100,000.



Discussion

L Failure to state a claim
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A complaint may be dismissed for failure to state a claim if it fails “‘to give the
defendant fair notice of what the . . . claim is and the grounds upon which it rests.”” Bell Atl. Corp.
v. Twombly, 550 U.S. 544, 555 (2007) (quoting Conley v. Gibson, 355 U.S. 41, 47 (1957)). While
a complaint need not contain detailed factual allegations, a plaintiff’s allegations must include more
than labels and conclusions. Twombly, 550 U.S. at 555; Ashcroft v. Igbal, 556 U.S. 662, 678 (2009)
(“Threadbare recitals of the elements of a cause of action, supported by mere conclusory statements,
do not suffice.”). The court must determine whether the complaint contains “enough facts to state
a claim to relief that is plausible on its face.” Twombly, 550 U.S. at 570. “A claim has facial
plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable
inference that the defendant is liable for the misconduct alleged.” Igbal, 556 U.S. at 679. Although
the plausibility standard is not equivalent to a “‘probability requirement,’ . . . it asks for more than
a sheer possibility that a defendant has acted unlawfully.” Igbal, 556 U.S. at 678 (quoting Twombly,
550 U.S. at 556). “[W]here the well-pleaded facts do not permit the court to infer more than the
mere possibility of misconduct, the complaint has alleged — but it has not ‘show[n]’ — that the
pleader is entitled to relief.” Igbal, 556 U.S. at 679 (quoting FED. R. C1V. P. 8(a)(2)); see also Hill
v. Lappin, 630 F.3d 468, 470-71 (6th Cir. 2010) (holding that the Twombly/Igbal plausibility
standard applies to dismissals of prisoner cases on initial review under 28 U.S.C. §§ 1915A(b)(1)
and 1915(e)(2)(B)(1)).

To state aclaimunder42 U.S.C. § 1983, a plaintiff must allege the violation of a right

secured by the federal Constitution or laws and must show that the deprivation was committed by
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aperson acting under color of state law. West v. Atkins, 487 U.S. 42,48 (1988); Dominguez v. Corr.
Med. Servs., 555 F.3d 543, 549 (6th Cir. 2009). Because § 1983 is a method for vindicating federal
rights, not a source of substantive rights itself, the first step in an action under § 1983 is to identify
the specific constitutional right allegedly infringed. Albright v. Oliver, 510 U.S. 266, 271 (1994).

Plaintiff’s claim implicates the Eighth Amendment protection against cruel and
unusual punishment. The Eighth Amendment imposes a constitutional limitation on the power of
the states to punish those convicted of crimes. Punishment may not be “barbarous” nor may it
contravene society’s “evolving standards of decency.” Rhodes v. Chapman, 452 U.S. 337, 346
(1981). The Constitution “does not mandate comfortable prisons,” however. Id. at 349. “Not every
unpleasant experience a prisoner might endure while incarcerated constitutes cruel and unusual
punishment within the meaning of the Eighth Amendment.” Ivey v. Wilson, 832 F.2d 960, 954 (6th
Cir. 1987). The Eighth Amendment is only concerned with “deprivations of essential food, medical
care, or sanitation” or “other conditions intolerable for prison confinement.” Rhoades, 452 U.S. at
348. With regard to food, prisoners must receive adequate nutrition to maintain normal health; the
food need not be tasty or aesthetically pleasing. See Cunningham v. Jones, 567 F.2d 653, 659-60
(6th Cir. 1977).

In this case, prison officials protected Plaintiff from his severe fish allergy by placing
him on the vegan menu. While Plaintiff would prefer to have meals with meat, he fails to raise a
claim of constitutional magnitude so long as he is receiving adequate nutrition to maintain normal
health. While Plaintiff vaguely asserts that Defendants are placing his health at risk, he does not
allege that the vegan menu is nutritionally inadequate, or that he has lost weight or suffered any other

adverse health condition as a result of his current diet. To the extent Plaintiff alleges a violation of
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MDOC policy, Defendants’ alleged failure to comply with an administrative rule or policy does not
itself rise to the level of a constitutional violation. Laney v. Farley, 501 F.3d 577, 581 n.2 (6th Cir.
2007); Brody v. City of Mason, 250 F.3d 432, 437 (6th Cir. 2001); Smith v. Freland, 954 F.2d 343,
347-48 (6th Cir. 1992); Barber v. City of Salem, 953 F.2d 232, 240 (6th Cir. 1992); McVeigh v.
Bartlett, No. 94-23347, 1995 WL 236687, at *1 (6th Cir. Apr. 21, 1995) (failure to follow policy
directive does not rise to the level of a constitutional violation because policy directive does not
create a protectible liberty interest).

Morever, Plaintiff’s only allegations against the named Defendants arise from the
denial of his grievance. The Sixth Circuit held that where the defendant’s only involvement in the
allegedly unconstitutional conduct is “the denial of administrative grievances or the failure to act,”
the defendant cannot be liable under § 1983. Shehee v. Luttrell, 199 F.3d 295, 300 (6th Cir. 1999).
The reason is that there must be active unconstitutional behavior. Failing to intervene on a prisoner’s
behalf to remedy alleged unconstitutional behavior does not amount to active unconstitutional
behavior by a person who merely denies an administrative grievance. Id. Furthermore, government
officials may not be held liable for the unconstitutional conduct of their subordinates under a theory
of respondeat superior or vicarious liability. Igbal, 556 U.S. at 676; Monell v. New York City Dep'’t
of Soc. Servs., 436 U.S. 658, 691(1978); Everson v. Leis, 556 F.3d 484, 495 (6th Cir. 2009). The
acts of one’s subordinates are not enough, nor can supervisory liability be based upon the mere
failure to act. Grinter v. Knight, 532 F.3d 567, 576 (6th Cir. 2008); Greene v. Barber,310 F.3d 889,
899 (6th Cir. 2002); Summers v. Leis, 368 F.3d 881, 888 (6th Cir. 2004). “[A] plaintiff must plead

that each Government-official defendant, through the official’s own individual actions, has violated



the Constitution.” Igbal, 556 U.S. at 676. Plaintiff has failed to allege that Defendants engaged in
any active unconstitutional behavior. Accordingly, he fails to state a claim against them.
Conclusion

Having conducted the review required by the Prison Litigation Reform Act, the Court
determines that Plaintiff’s action will be dismissed for failure to state a claim pursuant to 28 U.S.C.
§§ 1915(e)(2) and 1915A(b), and 42 U.S.C. § 1997¢e(c).

The Court must next decide whether an appeal of this action would be in good faith
within the meaning of 28 U.S.C. § 1915(a)(3). See McGore v. Wrigglesworth, 114 F.3d 601, 611
(6th Cir. 1997). For the same reasons that the Court dismisses the action, the Court discerns no
good-faith basis for an appeal. Should Plaintiff appeal this decision, the Court will assess the
$505.00 appellate filing fee pursuant to § 1915(b)(1), see McGore, 114 F.3d at 610-11, unless
Plaintiff is barred from proceeding in forma pauperis, e.g., by the “three-strikes” rule of § 1915(g).
If he is barred, he will be required to pay the $505.00 appellate filing fee in one lump sum.

This is a dismissal as described by 28 U.S.C. § 1915(g).

A Judgment consistent with this Opinion will be entered.

Dated: May 27, 2016 /s/ Robert Holmes Bell
ROBERT HOLMES BELL
UNITED STATES DISTRICT JUDGE




