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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN
SOUTHERNDIVISION

GREGORY HARDY,

Plaintiff,
V. Case N01:16CV-1415
COMMUNITY MENTAL HEALTH HON. GORDON J. QUIST
ORGANIZATION, et al.,
Defendans.
/
OPINION

Plaintiff, Greg Hardy has sued Defendanédleging violationsof his First, Eighth, and
Fourteenth Amendment righggising out of his termination from employment at the Justice In
Mental HealtiOrganization. All Defendants have moved to dismidse motions havbeen fully
briefed andareready fordecision®

. ALLEGATIONS

DefendantClinton-Eatorringham Community Mental HealthCMH) is a Community
Mental Health Services Provider orgamaender the Michigan Mental Health Code.

Defendant Justice In Mental Health Organization (JIMHO) is a privateprafit
corporation with a contractual relationship with CMH. JIMHO ruascbnsumer run drejn
service on an independent contractor bagiECF No. 115 atPagelD.95 JIMHO receives state

and federal funding through CMH, ahdsagreed to follow various guidelines of operatiold. (

L All Defendants requested oral argument on their motions. Howigeemotions have been fully briefed and the
Court believes oral argument to be unnecessary. W.D.Mich. LCivR 7.2(d)
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at PagelD.9§. Defendants Brian Wellwood, Emily Jarvis, Terry Cuyler, Vicki Sandbrook and
Patrick McPherson wermployees of JIMHO.

JIMHO hired Plaintiff Gregory Hardy in July 2014. (ECF No. 1 at PagelD.5.) Plaintiff
was hired to work as a front desk clerk at JIMHQO'’s dropenter in Lansing, Michiganld,) On
February 26, 2015, a JIMPimembet Rodquies Johnsamssaulted Plaintiff while Plaintiff was at
work. (Id.) Plaintiff contactedthe Lansing Police Department to initiate a complaint against
Johnson. I¢l. at PagelD.6.)

Defendant Terry Cuyler witnessed the assault, and allegadlylaintiff that Cuyler had
called 911. Plaintiff alleges that Cuyler did not in fact call the police at the fithe assault, and
only spoke with the police after Plaintiff contacted the pdiiceself Cuyler also allegedly tried
to convince the prosecuting attorney not to file charges against Johnson.

Defendant Emily Jarvis was Plaintiff's supervisor at JIMHO. Plaintiff claimas Jervis
and CuyleiissuedPlaintiff a written warning on February 27, 2015, the day after the asdtart, a
Plaintiff complained about his injuries and threatened to sue JIMH@.at( PagelD.8.) The
warning notes that Plaintiff was in a physical altercation with a JIMHhber, and would be
fired if he was in another physical or verbal altercation. (ECF No. 1-1 atPagel

Plaintiff later met with Defendats Wellwood, Cuyler, and Jarvad confronted Cuyler
about Cuyler’'s “delusional statements and false vuite both created which is (bogus) EGF
No. 1 at PagelD.8.) Plaintiff met again with Wellwood, Jarvis, and Cuyler on March 6,t8015
complain that Cuyler was behaving inapprophateecause Cuyler lacked interest in “properly
resolv[ing] the assault incident, as Defendant Cuyler stood watching, giveegstatements to

statés prosecutor, or false information to police officer(s) as to his involvement, wheioguest

2“Member” appears to be a term used for a customer or client of JIMHO.

2



would laterdelude statements.”Id; at PagelD.9.) Johnson was allowed to return to the JIMHO
drop-in center after 45 daysld|)

Plaintiff continued to complain to Jarvis thkrvisfailed to enforce adequately JIMHO
policy regarding members who became thm@aggor verbally abusive.ld. at PagelD.10.) Jarvis
was rude to Plaintiff as a response, and “began to act if though she had a baddaitifuddnow
she chose to express herself to plaintiff as to degrade him, making plaetifinglef] out,
believing that there was a problem with her about him being bla@l.) Plaintiff also alleges
that Jarvis did not allow Plaintiff to secure his coat while working and stoppetifPfabm using
rubbing alcohol to clean his work area, which was infested with bed biaigs. (

In May 2015, Plaintiff told Defendant Vicki Sandbrook that JIMHO members Kevin
Starnes and Cirus Milton had performed oral sex on each offikrat PagelD.11.) Defendant
Sandbrook allegediyold Starnes and Milton what Plaintifbld her, causing Milton to harass
Plaintiff. (Id.) Sandbrook also researched Plaintiff's background and reminded Plaintiff that
Plaintiff was a registered sex offenderd falsely accused Plaintiff of threatening to rape Hdr. (
at PagelD.12.) Sandbrook and Jarvis then began harassing Plaintiff, and Welllegedly
allowed this harassment becausadaook, Jarvis, and Wellwoodeaall white. (Id.)

In August of 2015, Plaintiff overheard Milton and Defendant Patrick McPherso
discussing Plaintiff's sex offender statuid. @t PagelD.14.) McPherson later told Jarvis that “we
need to get rid of this nigger.”Id() Plaintiff was given another written warning and suspended
for three days without pay after Defendant McPhetetthan unspecified lie to other defendants.
(Id. at PagelD.15.)

Around the same time that he vaaspendedPlaintiff contactedCMH and “sought to seek

his administrative remedies concerning each of the issukk)” Rlaintiff spoke with Defendant



Greg Fox, who “refused tassist plaintiff in anyway [sit]and “so rudely explained that there
infact [sic] was no such grievance forms desigried (JIMHO), or for its employees.”(Id.)
“Defendant Fox later contacted Defendant Wellwood to inform hinitthets in their best interest
to get rid of the plaintiff.” id.)

After Defendant Cuyler filed another complaiRiaintiff was terminated from JIMHO
some time afteOctober 20, 2015.1d. at PagelD.16.)

1. STANDARD

Pursuant to Federal Rule of Civil Procedure 8(a), a complaint must provide “arsthort a
plain statement of the claim showing that the pleader is entitled to rel@étailed factual
allegations are not required, but “a plainsffobligation to provide the ‘ground®f his
‘entitle[ment] to relief’ requires more than labels and conclusions, andralimic recitation of
the elements of a cause of action will not dB£Il Atl. Corp. v. Twomb|y650 U.S. 544, 555, 127
S. Ct. 1955, 196485 (2007) (quotingonley v. Gbson 355 U.S. 41, 47, 78 S. Ct. 99, 103 (1957)).
The court must accept all of the plaintfffactual allegations as true and construe the complaint
in the light most favorable to the plaintifGunasekera v. Irwirb51 F.3d 461, 466 (6th Cir. 2009).
Courts mayalso consider various documents without converting the motion to a motion for
summary judgment:When a court is presented with a Rule 12(b)(6) motion, it may consider the
Complaint and any exhibits attached thereto, public records, items appearingaodtteof the
case and exhibits attached to defendamtotion to dismiss so long as they are referred to in the
Complaint and are central to the claims contained ther@assett v. NCA/28 F.3d 426, 430
(6th Cir.2008) (citation omitted).

The court must determine whether the complaint contains “enough facts toctane t

relief that is plausible on its faceTwombly 550 U.S. at 570, 127 S. Ct. at 1974 claim has



facial plausibility when the plaintiff pleads factual content thédws the court to draw the
reasonable inference that the defendant is liable for the misconduct alleggttroft v. Igbal
556 U.S. 662, 678, 129 S. Ct. 1937, 1949 (2008)though the plausibility standard is not
equivalent to a ‘probability requrement....it asks for more than a sheer possibility that a
defendant has acted unlawfullyfd. (quoting Twombly 550 U.S. at 556, 127 S. Ct. at 1965).
“[W]here the wellpleaded facts do not permit the court to infer more than the mere possibility of
misconduct, the complaint has allegebut it has not ‘show[n}—that the pleader is entitled to
relief.” I1d. at 679, 129 S. Ct. at 1950 (quoting Fed. R. Civ. P. 8(a)(2)).
[11. DISCUSSION
A. CMH and Defendant Fox

1. First Amendment Retaliation

A First Amendment retaliation clainequires proof that

(1) the plaintiff engaged in protected conduct; (2) an adverse action was taken

against the plaintiff that would deter a person of ordinary firmness from continuing

to engage in that conduct; and (3g¢nd is a causal connection between elements

one and twe-that is, the adverse action was motivated at least in part by the

plaintiff's protected conduct.
ThaddeusX v. Blatter 175 F.3d 378, 394 (6th Cir. 1999) (en banc). The CMH Defendants argue
that the complaint fails to allege properly any of these elements.

Plaintiff argues that the protected activity was his complaint to GidéH Defendant Fox
regarding the assault at JIMH@ndthat adverse action occurred when the JIMHO Defendants
“conspired to cover the assault... refused to treat him for injuries... [and] fireéddtording to

their policies or procedures after he stadtedvould file suit because theefused to assist him.”

(ECF No. 18 at PagelD.267.)



The complaint alleges th#tte JIMHODefendants, rather than CMH, took these actions
The only arguably adverse action alleged to have been taken by either CMH or Befemda
would be that “Defendant Fox [] contacted Defendant Wellwood to inform himt tvasiin their
best interedtio ge rid of the plaintiff,” butPlaintiff did notdevelopor argue any legdheory based
on this single linen the complaint. (Id.) This claim against CMH and Defendant Femll be
dismissed

2. Deliberate Indifference

The complaint alleges a count of deliberate indifference to a serious medical nezd und
the Eighth Amendment. (ECF No. 1 at PagelD.4.) As the CMH Defendants point out, however,
deliberate indifference claimspply only to postconviction inmates through the Eighth
Amendment and to pretrial detainees through the Fourteenth Amend8emt-ord v. Gty. of
Grand Travese, 535 F.3d 483, 495 (6th Cir. 2008). Plaintiff does not allege that he &g in
sort ofcustodyat the time of his alleged mistreatmefitis claim will be dismissed agairGMH
and Defendant Fox.

3. Fourteenth Amendment Employment Discrimination

Finally, Plaintiff alleges thaCMH Defendants violated Plaintiff’'s Fourteenth Amendment
rights. To succeed on a Fourteenth Amendment claim in the employment context, théf plainti
must establish that (19 public employer took adverse employment action against him and (2)
“that the employment decisioniasue would not have been made ‘but tte plaintiff's race
Toth v. City of Toledo480 F. Appx 827, 832 (6th Cir. 2012) (citing/eberg v. Frank229 F.3d
514, 522 (6th Cir. 2000)).

The CMH Defendants argue tha®laintiff has not alleged, let alone established, that

Defendant CECMH was his employer.Further, he has not alleged, let alone established, that



CEI-CMH or Mr. Fox took an adverse employment action against him or otherwisentisted
against him basd on his racé. (ECF No. 11 at PagelD.81.Jhe CMH Defendants are correct.
The complaint alleges that several JIMHO Defendants tdekrae action against him, but does
not allege that CMH or Defendant Fox took any action with regard to the Defendadtdras
Defendant’s raceThis claim will be dismssed against CMH and Defendant Fox.
B. JIMHO Defendants

The JIMHO Defendants argue that their activity does not amount to stiate @cjuired
for liability under § 1983.“To state a claim under § 198glaintiffs ‘must demonstrate that the
defendant deprived them of their ‘rights, privileges, or immunities secured by thet@mms
under color of state law.”Campbell v. PMI Food Equip. Grp., InG09 F.3d 776, 783 (6th Cir.
2007) (quotind-indsew. Detroit Entm't, LLC484 F.3d 824, 827 (6th CR007)). “The ‘ultimate
issue’ in determining whether a private party is subject to suit under § 1983 iswinetladleged
infringement of federal rights [is] fairly attributable to the Statéd”at 783-84 (quotingRendel-
Baker v. Kohn457 U.S. 830, 838, 102 S. Ct. 2764, 2770 (1982) (alterations in original)). Plaintiff
advances two theories of state action.

1. State Compulsion

Plaintiff argues that JIMHO was a state actor under the “state compulsion” tesséecau
JIMHO'’s contract with CMH required JIMHO to “comply with rules and pebcestablished by”
CMH. (ECF No. 18 at PagelD.258.) “The state compulsion test require's thtate exercise
such coercive power or provide such significant encouragement, either overt or coveriathia
the choice of the private actor is deemed to be that of the staiarfipbel]l 509 F.3d at 784

(quotingWolotsky v. Huhm60 F.2d 1331, 1335 (6th Cir. 1992Because “[n]o state law or any



state entity requiredJIMHO to terminate Plaintiff's employment, Plaintiff has failed to allege
adequately that JIMHO was a state actor under this thédry.

2. Symbiotic Relationship or Nexusest

Plaintiff also argues that JIMHO could qualify as a state actor under theosigmb
relationship test.

Under this testalso known as the nexus test, a private pstpnductonstitutes

state action where “there is a sufficiently close nexus dmtwhe state and the

challenged action of the regulated entity so that the action of the latter masghbe fai

treatedas that of the state itself.”
Marie v. Am. Red Cros371 F.3d 344, 363 (6th Cir. 201@uotingWilcher v. City of Akron498
F.3d 516, 520 (6th Cir. 2007) “[1] t is important to note #t this test evaluates whether ‘there is
a sufficiently close nexus between the statethadthallenged actiofi 1d. (quotingWilcher, 498
F.3d at 520 (emphasis in original)).

In support of this ayument, Plaintiff only asserts that “[tlhe Defendants Community
Mental Health (CMH) and its alleged relationship with Justice In Mental H&algjlanization
(JIMHO), appears to be fairly attributed to state action.” (ECF No. 18 &iP260.) “Issues
adwerted to in a perfunctory manner, unaccompanied by some effort at developed argomenta
are deemed waived. It is not sufficient for a party to mention a possible argunteatmost
skeletal way, leaving the court to put flesh on its bonddcPhersm v. Kelsey 125 F.3d 989,

995-96 (6th Cir. 1997) (internajuotationmarks and alterations omitted). Plaintiff’'s assertion

amounts to an unsupported and undeveloped argument, and Plaintiff has waived this issue.



V. CONCLUSION
For the foregoing reasortbe Court will grant Defendants’ motions to dismiss

A separat@©rder will enter.

Dated:August 25, 2017 /sl Gordon J. Quist

GORDON J. QUIST
UNITED STATES DISTRICT JUDGE



