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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISRICT OF MICHIGAN
SOUTHERN DIVISION

MICHAEL ROP, et al.,

Plaintiffs,
FileNo. 1:17-CV-497
V.
HON.PAUL L. MALONEY
FEDERAL HOUSING FINANCE
AGENCY, et al.,

Defendants.

OPINION

This case represents yet another attemphiayeholders of FarmiMae and Freddie Mac
to undo an agreement struck by the conservator of those entities, the Federal Housing Finance
Agency (FHFA), with the Department of the Tsaay. That agreement secured unlimited funding
for Fannie and Freddie from Treasury in exchangalimost all of Fannie’and Freddie’s future
profits. The shareholders were understatydalisappointed by thisarrangement because it
rendered their shares worthlesBhus far, however, all attemptts unwind the agreement have
failed in courts across the country. iFhase is headedrfthe same result.

I. Background

The agreement giving rise to this lawsuikmown as the “Third Amendment.” The Court
of Appeals for the District of Columbia Cuit summarized the relevant factual background for
the Third Amendment as follows:

1. The Origins of Fannie Mae and Freddie Mac

Created by federal statute in 1938, FarMéae originated aa government-owned
entity designed to “provide stabilitin the secondary magk for residential
mortgages,” to “increas|e] the liquidity of mortgage investments,” and to “promote
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access to mortgage credit throughthet Nation.” 12 U.S.C. § 1716ee id§ 1717.

To accomplish those goals, Fannie Mae (i) purchases mortgage loans from
commercial banks, which frees up tholemders to make additional loans,

(il) finances those purchases by packggthe mortgage loans into mortgage-
backed securities, and {iithen sells those secue$ to invegirs. In 1968,
Congress made Fannie Mae a publichgded, stockholder-owned corporatiddee
Housing and Urban Development AByb. L. No. 90-448, § 801, 82 Stat. 476, 536
(1968) (codified at 12 U.S.C. § 1716b).

Congress created Freddie Mac in 1970inacrease the availability of mortgage
credit for the financing afirgently needed housing.” Federal Home Loan Mortgage
Corporation Act, Pub. L. No. 91-351, prelaley 84 Stat. 450 (1970). Much like
Fannie Mae, Freddie Mac buysortgage loans from lroad variety of lenders,
bundles them together into mortgage-tmtksecurities, andhen sells those
mortgage-backed securities to investors.1989, Freddie Mabecame a publicly
traded, stockholder-owned corporationSee Financial Institutions Reform,
Recovery, and Enforcement Act of 1982ib. L. No. 101-73, § 731, 103 Stat. 183,
429-436.

Fannie Mae and Freddie Mac became mplayers in the United States’ housing
market. Indeed, in the lead up to 2008, Fannie Mae’s and Freddie Mac’s mortgage
portfolios had a combined value of $3limh and accounted for nearly half of the
United States mortgage market. BuR008, the United States economy fell into a
severe recession, in largerpdue to a sharp decline in the national housing market.
Fannie Mae and Freddie Mac suffered acppitous drop in the value of their
mortgage portfolios, pushing the Coamges to the brink of default.

2. The 2008 Housing and Economic Recovery Act

Concerned that a default by Fannie aneldére would imperil the already fragile
national economy, Congress enacted theoRery Act, which established FHFA
and authorized it to undertlextraordinary economiceasures to resuscitate the
Companies. To begin with, the Recové\ct denominated Fannie and Freddie
“regulated entit[ies]” subject to the rdct “supervision” ofFHFA, 12 U.S.C.
8§ 4511(b)(1), and the “general regulgtaauthority” of FHFA’s Director,id.

8 4511(b)(1), (2). The Recovery Act cgad FHFA'’s Director with “oversee[ing]
the prudential operations” of Fanniea®l and Freddie Mac and “ensur[ing] that”
they “operate[ ] in a saf@end sound manner,” “consistemith the public interest.”
Id. 8§ 4513(a)(1)(A), (B)(i), (B)(v).

The Recovery Act further authorized tBaector of FHFA to appoint FHFA as
either conservator or recenfor Fannie Mae and Freddie Mac “for the purpose of
reorganizing, rehabilitating, or winding up thigpffairs.” 12 U.S.C. § 4617(a)(2).
The Recovery Act invests FHFA as comnvsdor with broad atmority and discretion

over the operation of Fannie Mae and Freddie Mac. For example, upon
appointment as conservator, FHFA “shall immediately succeed to . . . all rights,
titles, powers, and privileges of the regulated entity, amehpstockholder, officer,
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or director of such regulated entity witlspect to the regulated entity and the assets
of the regulated entity.”ld. 8 4617(b)(2)(A). In additin, FHFA “may . . . take
over the assets of and operate the regulatgily,” and “may . .. preserve and
conserve the assets and propeft the regulated entity.”ld. 8 4617(b)(2)(B)(i),

(iv).

The Recovery Act furthemmvests FHFA with expamge “[g]eneral powers,”
explaining that FHFA “may,” among othelirtlys, “take such action as may be . . .
necessary to put the regulated eniitya sound and solvent condition” and
“appropriate to carry on the businesstbé& regulated entity and preserve and
conserve [its] assets and property[.J2 U.S.C. § 4617(b)(2), (2)(D). FHFA's
powers also include the discretion to “treamsor sell any asset or liability of the
regulated entity in default . . . without any approval, assignment, or congent,”
8 4617(b)(2)(G), and to “distafm or repudiate [certairdontract[s] olease[s],’id.

8 4617(d)(1). See also id§ 4617(b)(2)(H) (power to pay the regulated entity’s
obligations);id. § 4617(b)(2)(l) (investing the comwator with subpoena power).

Consistent with Congress’s mandate that FHFA’s Director protect the “public
interest,” 12 U.S.C. 8§ 4513(a)(1)(B)(Mhe Recovery Act invested FHFA as
conservator with the authority to erese its statutory authority and any
“necessary” ‘“incidental powers” in the manner that “the Agency [FHFA]
determines is in the best interests of the regulated emttithe Agency Id.

8§ 4617(b)(2)(J) (emphasis added).

The Recovery Act separately granted the Treasury Department “temporary”
authority to “purchase amgbligations and other secties issued by’ Fannie and
Freddie. 12 U.S.C. 88 143K(@)(A), 1719. That provisin made it possible for
Treasury to buy large amounts of Fannie Eratidie stock, and thereby infuse them
with massive amounts of capital to enstireir continued liqudity and stability.

Continuing Congress’s concern for protegtthe public interest, however, the
Recovery Act conditioned such purchases on Treasury’s specific determination that
the terms of the purchase would rdgect the taxpayer,” 12 U.S.C.

8 1719(g)(1)(B)(iii), and to that end spically authorized“limitations on the
payment of dividends,id. 8 1719(g)(1)(C)(vi). A suret provision terminated
Treasury’s authority to purchase susbcurities afte December 31, 2009.d.

§ 1719(g)(4). Afterthat, Treasury waslaarized only “to holdexercise any rights
received in connection wif or sell, any obligationsr securities purchasedd.

§ 1719(g)(2)(D).

Lastly, the Recovery Act sharply limitsdicial review of FHFA’s conservatorship
activities, directing that “no court mayk& any action to restrain or affect the
exercise of powers or functions of tgency as a conservator.” 12 U.S.C.
8 4617(f).

* % %
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On September 6, 2008, FHFA's Directoagdd both Fannie Mae and Freddie Mac
into conservatorship. The next day, Trggsentered into Seor Preferred Stock
Purchase Agreements (“Stock Agreets&nwith Fannie and Freddie, undehich
Treasury committed to promptigvest billions of dollarsn Fannie and Freddie to
keep them from defaulting. FanniedaFreddie had been “unable to access
[private] capital markets” to shore up their financial condition, “and the only way
they could [raise capital] vgawith Treasury support.”Oversight Hearing to
Examine Recent Treasury and FHFA Actions Regarding the Housing GSEs Before
the H. Comm. on Fin. Serysl10th Cong. 12 (2008) {@&ement of James B.
Lockhart I, Director, FHFA).

In exchange for that extraordinary capital infusion, Treasury received one million
senior preferred shares in each company. Those shares entitled Treasury to: (i) a
$1 billion senior liquidation preferee—a priority right above all other
stockholders, whether preferred or otherwisggeceive distribtions from assets if

the entities were dissolved; (ii) a dolf@r-dollar increase in that liquidation
preference each time Fannie andedgtie drew upon Treasury's funding
commitment; (iii) quarterly dividends thtte Companies could either pay at a rate
of 10% of Treasury’s liquiation preference or a contment to increase the
liquidation preference by 12%iv) warrants allowing Teasury to purchase up to
79.9% of Fannie’'s and Freddéecommon stock; and (v)etpossibility of periodic
commitment fees over and above any dividends.

The Stock Agreements also included a efgriof covenants. Of most relevance
here, the Stock Agreements includedla prohibition onFannie and Freddie
“declar[ing] or pay[ing] any dividend (pferred or otherwise) or mak[ing] any
other distribution (by reduction of capital @therwise), whether in cash, property,
securities or a combination thereof” witholteasury’s advance consent (unless
the dividend or distribution was for TreagigrSenior Preferre8tock or warrants).
J.A. 2451.

The Stock Agreements initially cappede@sury’s commitment to invest capital at
$100 billion per company. It quicklyelsame clear, however, that Fannie and
Freddie were in a deeper financial quagrthian first anticipated. So their survival
would require even great@apital infusions by Treasury, as sufficient private
investors were still nowhere to Beund. ConsequentlyfHFA and Treasury
adopted the First Amendment to the&t Agreements in May 2009, under which
Treasury agreed to double the funding commitment to $200 billion for each
company.

Seven months later, in a Second Amegdtrto the Stock Agreements, FHFA and
Treasury again agreed to raise the cap titmis to an adjustable figure determined
in part by the amount oFannie’s and Freddie’'s quarterly cumulative losses
between 2010 and 2012. As of June 302, Fannie and Freddie together had
drawn $187.5 billion from T@asury’s funding commitment.
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Through the first quarter of 2012, Fanniedafreddie repeatéd struggled to
generate enough capital to pay the 10%deénd they owed to Treasury under the
amended Stock Agreements. FHFA and Tueastated publicly that they worried
about perpetuating the “circulpractice of the Treasugdvancing funds to [Fannie
and Freddie] simply to pay dividendadk to Treasury,” and thereby increasing
their debt load# the process.

Accordingly, FHFA and Treasury adoptéide Third Amendment to the Stock
Agreements on August 17, 2012. The Thrdendment to the Stock Agreements
replaced the previous querly 10% dividend formulawith a requirement that
Fannie and Freddie pay as dividendsyahke amount, if any, by which their net
worth for the quarter exceeded a caphiaffer of $3 billion, with that buffer
decreasing annually down to zero by 2018siiple terms, the Third Amendment
requires Fannie and Freddie to pay quirt® Treasury a dividend equal to their
net worth—however much or little thatight be. Throughhat new dividend
formula, Fannie and Freddieowld never again incur modebt just to make their
quarterly dividend payments, therebyegiuding any divided-driven downward
debt spiral. But neitherould Fannie or Freddie be aliteaccrue capital in good
quarters.

Under the Third Amendment, Fannie Mamldreddie Mac together paid Treasury
$130 billion in dividends in 2013, and anati$40 billion in 2014. The next year,
however, Fannie’s and Freddie’s quartergt worth was far lower: Fannie paid
Treasury $10.3 billion and Freddpaid Treasury $5.5 billionSeeFannie Mae,
Form 10-K for the Fiscal Year Ended December 31, 2015 (Feb. 19, 2016); Freddie
Mac, Form 10-K for the Fiscal Ye&nded December 31, 2015 (Feb. 18, 2016).
By comparison, without the Third AmendmgRannie and Fredelitogether would
have had to pay Treasury $19 billion in 2@t®lse draw once again on Treasury’s
commitment of funds and ¢heby increase Treasury’gjliidation preference. In

the first quarter of 2016, Fannie paldeasury $2.9 billion and Freddie paid
Treasury no dividend at allSeeFannie Mae, Form 10-Q for the Quarterly Period
Ended March 31, 2016 (May 5, 2016); Freddie Mac, Form 10-Q for the Quarterly
Period Ended March 31, 2016 (May 3, 2016).

Under the Third Amendment, and FHFACsnservatorship, Fannie and Freddie
have continued their operatis for more than four yesar During that time, Fannie

and Freddie, among other things, collectively purchased at least 11 million
mortgages on single-family owner-occupied properties, and Fannie issued over
$1.5 trillion in single-family magage-backed securities.

Perry Capital LLC v. Mnuchin864 F.3d 591, 599-602 (D.C. Ca017) (footnotes omitted).
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Il. Plaintiffs’” Complaint

Plaintiffs Michael Rop, Stewart Knoepp, and/idl Wilson own shares in Fannie, Freddie,
or both. They sue Treasury, the FHFA, and®HEA’s Director in hs official capacity. Plaintiffs
contend that the Third Amendmaigstroyed the value of their irstenents and continue to cause
them harm by preventing them from receivingidiénds and accruing gains on their shares.

Plaintiffs’ complaint tells a slightly difi@nt version of the story set forthierry Capital
Plaintiffs’ version is harshly ciital of the FHFA'’s actions. Fanstance, Plaintiffs question the
need for any intervention by the FHFA in the fptdce. Plaintiffs allegthat Fannie and Freddie
were in a “strong financial posith” during the housing crisis ameere not in danger of defaulting
on their debts. (Am. Compl. I 37, ECF No.)1Nevertheless, theHFA “forced” Fannie and
Freddie into accepting conservatorship by threatetairigeize” them or subject them to “intense
regulatory scrutiny” if theylid not agree to it. Id. 11 37, 40.)

Plaintiffs further allege that there was no tiskt Fannie or Freddigould enter a so-called
“dividend-driven downward spiral” without th&hird Amendment; thaprediction relied on
financial assumptions that were “wildly pessimistic and unrealistitd” (65.) According to
Plaintiffs, it was clear by 2012 that Fannie and Freddid returned to profitability and were in a
position to exit conservatorship; however, thérdAmendment prevented that from happening.
That agreement requires Fannie and Freddie to pay Treaasliry.  of their comprehensive
income and retained assets in perpetuityd. { 84.) Thus, whil®erry Capitalpaints the FHFA
as a benevolent savior for Fannie and Freddantffs contend that the FHFA used Fannie and

Freddie to “enrich[] the federal governmexttprivate sharehdérs’ expense.” Id. T 96.)

1 At present, the FHFA's Director is Mark Calabria.
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Plaintiffs’ critical view of the FHFA’s actios is not relevant here because Plaintiffs
lawsuit does not require the Cototreview those actionslinstead, Plaintiffs’ claims require the
Court to examine the structure of the FHFA anddtifiee of the person who directed it at the time
of the Third Amendment.

A. FHFA Structure and Leadership

Until 2008, an office within the Department dbusing and Urban Development, called
the Office of Federal Housing Enterprise Owvginsi(OFHEO), regulated Fannie and Freddie.
When Congress passed the Housing and EcorRetovery Act (HERA), it created the FHFA to
replace that office. Uike its predecessor, the FHFA is &ndependent agency of the Federal
Government.” 12 U.S.C. § 4511(a). At the heathe FHFA is a single director, nominated by
the President and confirmed by the Senate to s@wea term of 5 years, unless removed before
the end of such termor causeby the President.’ld. 8 4512(b)(2) (emphasis added).

Below the FHFA’s Director are three DepuDirectors selected by the Directoid.

§ 4512(c)-(e). In the event of “death, resigmatisickness, or absence” of the Director, the
President must designate onetud three Deputy Directors to serve as “acting Director” until the
Director returns or until theppointment of a new Directoid. 8§ 4512(f).

The FHFA's first Director was James Lockhatkie served as Director when the FHFA
placed Fannie and Freddie into conservatorshigmnithe FHFA entered into the original Stock
Agreements with Treasury, and when the FHFA entered into the First Amendment to those
agreements. Lockhart resigned in August 200Bat same month, Pident Obama designated
Deputy Director Edward J. DeMarco to serveaating Director. Asacting Director, DeMarco
approved the Second Amendment and the TWindendment to the Stock Agreements in

December 2009 and August 2012, respectively.
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Meanwhile, President Obama attempted to ag@osuccessor to Lockhart. He nominated
Joseph Smith for the Directorleoin November 2010. The Senalt®wever, refuskto vote on
Smith’s nomination and the President withdrethd following month. In May 2013, almost three
years later, President Obama nioated Congressman MWa Watt to be Director. The Senate
approved that nomination in December 2013 Wralt became Director in January 2014. Watt
served for 5 years until hisrte ended in January 2019.

At the end of Watt's term, President Trprdesignated Joseph Otting to serve as acting
Director. That same month, Pigeent Trump nominated Dr. Mark Calabria to succeed Watt. The
Senate confirmed Calabria and the Pregidemre him in as Director in April 20%9.

B. Plaintiffs’ Claims

Plaintiffs assert fiveclaims against Defendgs. In Count | othe amended complaint,
Plaintiffs contend that the FHFA'’s structure—adependent agency headed by a single director
removable only for cause—violates the PresidentBaity in the Vesting Clause of Article Il of
the Constitution becauselimits the President’ability to control the=HFA through the removal
of its director.

In Count Il, Plaintiffs’ contend that the struc¢ of the FHFA descrilokin Count | violates
the Constitution’s separation of powers when comd with other aspects of HERA, including
the following: an allege lack of “meaningful direction asupervision from Congress” over the
FHFA; the FHFA'’s self-funding ahexemption from the Congressarappropriations process;

and statutory prohibitions on judal review of the FHFA'’s actions. (Am. Compl. 1 148-49.)

2 See Federal Housing Finance Agency, Leadership & Organization, https://www.fhfa.gov/AboutUs/Pages/
Leadership-Organization.asfisited July 6, 2020).
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Count Il asserts that the Third Amendmenhiglid because the FF\’s acting Director
at the time, Edward DeMarco, was not appointe@t serving in, his position in a constitutionally
acceptable manner.

Count IV contends that the Third Amendméninvalid becaus¢he FHFA approved it
while exercising legislative power imprissibly delegated to it by Congress.

Count V claims that, to the extent the FHFA acted as a nongovernmental entity when
approving the Third Amendmeni, exercised legislative power impermissibly delegated to a
private entity.

C. Relief

As relief, Plaintiffs ask the Court to vacate and set aside the Third Amendment. They also
seek an injunction (1) prohibiting Defendarfitem taking any action pursuant to the Third
Amendment, and (2) requiring Treasury to return to Fannie and Freddie all payments made
pursuant to the Third Amendmenh addition, Plaintiffs ask thedlirt to declare that the FHFA's
structure violates the separation of powers tntstrik[e] down the povisions of HERA that
purport to make the FHFA indepeent from the Presideand unaccountable to any of the three
Branches of the federal government, includingJ12.C. 88§ 4511(a), 4512(b)(2), and 4617(a)(7).”
(Am. Compl. T 145.)

lll. Procedural History

Before the Court are the following motions: atioo to dismiss for failure to state a claim
filed by Treasury (ECF No. 22); a motion to dismisslézk of jurisdiction and for failure to state
a claim filed by the FHFA and the FHFA Bator (ECF No. 24); and a motion for summary

judgment filed by Plaintiffs (ECF No. 30).
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IV. Standards

A. Dismissal for Failure to State a Claim

Under Rule 12(b)(6), the Courtay dismiss a complaint undier failure to state a claim
if the complaint fails “'to give the defendant faiotice of what the . .claim is and the grounds
upon which it rests.””Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007) (quotidpnley v.
Gibson 355 U.S. 41, 47 (1957)). While a complaiged not contain detailed factual allegations,
a plaintiff's allegations must include more than labels and conclusiamsmbly 550 U.S. at 555;
Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (“Threadbare résit the elements of a cause of
action, supported by mere conclasstatements, do not suffice.”)The court must determine
whether the complaint conte “enough facts to stateckaim to relief that iplausible on its face.”
Twombly 550 U.S. at 570. “A claim has facial plahibty when the plaintiff pleads factual content
that allows the court to draw the reasonable@rfee that the defendasatiable forthe misconduct
alleged.” Igbal, 556 U.S. at 679. Althougthe plausibility standards not equivalent to a
“probability requirement,’ . . . it asks for motiean a sheer possibility that a defendant has acted
unlawfully.” Igbal, 556 U.S. at 678 (quotingwombly 550 U.S. at 556). “[W]here the well-
pleaded facts do not permit theuct to infer more thn the mere possibility of misconduct, the
complaint has alleged—»but it has not ‘show[n]'—that the pleader is entitled to rétbfl, 556
U.S. at 679 (quoting Fed. R. Civ. P. 8(a)(2)).

B. Dismissal for Lack of Subject Matter Jurisdiction

Under Rule 12(b)(1), the Court may dissia complaint for lack of subject matter
jurisdiction. “Whether a party hdArticle 1ll] standing is an issel of the court’s subject matter
jurisdiction under Federal Rule @fivil Procedure 12(b)(1)."Lyshe v. Levy854 F.3d 855, 857
(6th Cir. 2017). “For purposes of ruling on a matto dismiss for want aftanding, [the Court]

must accept as true all material allegations efabmplaint, and must construe the complaint in

10
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favor of the complaining party.’'Warth v. Seldin422 U.S. 490, 501 (1975). “A plaintiff must

have standing for each claim pursued in federal court. However, only one plaintiff needs to have
standing in order for thsuit to move forward.”Parsons v. U.S. Dep’t of Justicg01 F.3d 701,

710 (6th Cir. 2015) (citations omitted).

C. Summary Judgment

Summary judgment is appropriate only tiie pleadings, depositions, answers to
interrogatories and admissions, ttge with the affidavits, show there is no genuine issue of
material fact and that the movipgrty is entitled to a judgment asmatter of law. Fed. R. Civ.

P. 56(a) and (cPayne v. Novartis Pharms. Cor@67 F.3d 526, 530 (6th Cir. 2014). The burden
is on the moving party to show that no genuineassiumaterial fact exists, but that burden may
be discharged by pointing out the absence ofemdd to support the nonmoving party’s case. Fed.
R. Civ. P. 56(c)(1)see Hollis v. Chestnut Bend Homeowners As&®0 F.3d 531, 543 (6th Cir.
2014). The facts, and the infeoes drawn from them, must be vieavin the light most favorable
to the nonmoving party.Anderson v. Liberty Lobby, Inc477 U.S. 242, 255 (1986) (quoting
Matsushita Elec. Indus.cC v. Zenith Radio Corp475 U.S. 574, 587 (1986)). Once the moving
party has carried its burden, the n@mwimg party must set forth spedifiacts in the record showing
there is a genuine issue for tridMlatsushita 475 U.S. at 587Jakubowski v. Qfst Hosp., Inc.
627 F.3d 195, 200 (6th Cir. 2010) (“After the mmyiparty has met its burden, the burden shifts
to the nonmoving party, who mugtesent some ‘specific facte@ving that there is a genuine
issue for trial.””) (quotingAnderson 477 U.S. at 248). In relsing a motion for summary
judgment, the Court does not \ghithe evidence and determine theh of the mé#ter; the Court
determines only if there exisatsgenuine issue for triallolan v. Cotton572 U.S. 650, 656 (2014).

The question is “whether the evidence presentdfigisat disagreement tcequire submission to

11
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the jury or whether it is so one-sided thae party must prevail as a matter of lavAhderson
477 U.S. at 251-52.
V. Jurisdiction

Defendants contend that Plaintiffs lack &k# Il standing to assert the separation-of-
powers claims in Counts | and IFArticle Il of the United States Constitution prescribes that
federal courts may exercise jurisdiction only whem actual ‘case orontroversy’ exists.”
Parsons801 F.3d at 709-10 (citing U.S. Const. art.8IR). The following elements are necessary
to establish standingnder Article II:

First, Plaintiff must have suffered an injury in fact—an invasion of a legally-

protected interest which is (a) concretad particularized; and (b) actual or

imminent, not conjecturabr hypothetical. Second, éle must be a causal

connection between the injury and the condwenplained of—th@jury has to be

fairly traceable to the changed action of the defendaiind not the result of the

independent action of some thiparty not before the courthird, it must be likely,

as opposed to merely speculative, thatitijury will be redressed by a favorable
decision.

Lujan v. Defenders of Wildlifé&s04 U.S. 555, 560-61 (1992) @nhal citations and quotations
omitted). “Where, as here, a caseat the pleading stage, the pl&f must ‘clearly . . . allege
facts demonstrating’ each elemengpokeo, Inc. v. Robing36 S. Ct. 1540, 1547 (2016) (quoting
Warth, 422 U.S. at 518).

A. Injury

Plaintiffs have satisfied #h first element—a concretand particularized injury—by
alleging harm to the value of their shar&ee Collins v. Mnuchjn938 F.3d 553, 586 (5th Cir.
2019) (en banc) (holding that skaolders of Fannie and Freddidfeted “injury in fact” from
the Third Amendment because it “pump|ed] largefips to Treasury instead of restoring [Fannie’s
and Freddie’s] capital structureQert. granteg 2020 WL 3865248 (July 9, 202Merry Capital

864 F.3d at 632 (holding that shareholders of Faand Freddie satisfied the Article 11l standing

12
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requirement because they alleged that “the TAirendment, by depriving them of their right to
share in the Companies’ assets when and if éineyiquidated, immedialy diminished the value
of their shares”).

B. Causal Connection

Plaintiffs have satisfied éhsecond element—a causal castiom between the injury and
the conduct complained of—becaubeir injury is fairly traceale to the conduct of the FHFA
and its acting Director, who approved the Thimhendment, and who wewdlegedly insulated
from Presidential controlSee Collins938 F.3d at 586 (findg that the shat®lders’ injury for
their separation-of-powers claimagst the FHFA was “traceable the removal protection” for
the FHFA's Director).

Defendants contend that Plaifs cannot show a causal comtien between the Director’s
removal protection and their alleged inju First, Defendats argue that thacting Director was
not subject to the removal protection in HERAy4, there is no connectibetween that allegedly
unconstitutional provision and dhtiffs’ injury. Second, Defendants argue that the outcome
would have been the same eveth# FHFA and its acting Directtiad been subject to complete
control by the PresidenDefendants note that Tia&ry was also a party to the Third Amendment.
The Secretary of the Treasury was and is remoagll by the President; thus, if the President
did not support the Third Amendntehe could have directed @asury not to agree to it.

Defendants’ arguments are migged. First, the extent alemoval protection for the
FHFA'’s acting Director is more of a merits gtien than a question gtanding. Defendants’
argument requires the Court to interpret HERW determine whether themoval restriction in
12 U.S.C. § 4512(b)(2) applies to the acting Bive. That issue is a contentious or@mpare
Collins, 938 F.3d at 589 (majority op.) (concluding ttiegt removal restrictioapplies to the acting

Director of the FHFA)Wwith Colling 938 F.3d at 621 (Costa, J., distseg) (concluding that the
13
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acting Director “was subjett full removal power”).In other words, it is part of the “controversy”
that Plaintiffs ask the Court to resolve. The Gooust be careful to “keep the merits of [a] claim
separate from the standing questioBtichholz v. Meyer Njus Tanick, P86 F.3d 855, 865 n.3
(6th Cir. 2020).

Defendants’ second argument $dilecause Plaintiffs do not haweshow that the outcome
would have been different withbtine separation-of-powers probletheged in the complainSee
Seila Law LLC v. Consumer Fin. Prot. Bured#0 S. Ct. 2183, 2196 (2020) (“[A] a litigant
challenging governmental actionasid on the basis of the separatiof powers is not required
to prove that the Governmentisurse of conduct would have bedifferent in a ‘counterfactual
world’ in which the Goverment had acted with coitsttional authority.”) (quotingFree
Enterprise Fund v. Pub. Co. Accounting Oversight B1 U.S. 477, 512 n.12 (2010)). “In the
specific context of the President’s removal poweis]isufficient that the challenger ‘sustains[s]
injury’ from an executive act that alledjg exceeds the official’'s authority Itl. (QquotingBowsher
v. Synar478 U.S. 714, 721 (1986)).

Defendants insist that the ruleSeila LawandFree Enterprise Fundoes not dictate the
result here because there is evidence of wioatild have happened in a “counterfactual world.”
Defendants believe that Treagsr approval of the Third Amendment demonstrates that the
President would have accepted the Third Amesineven if he had greater control over the
FHFA. But that is not necessarily the ca3ée Third Amendment requd the approval of the
FHFA as well as Treasury. Defendants’ argumentires the Court to assume that the FHFA, an
ostensibly independent agencydhmen influence on thirms of the Third Arandment and simply
agreed to whatever terms Trags proposed. But it is also gsible that the FHFA leveraged

whatever independence it had to shape the terrtiteabfagreement, or that Treasury tailored its
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terms to suit the preferences of DeMarco, the FidRa&ting Director. In other words, the Third
Amendment may have been a compromise of sorts, acceptable to both Treasury and the FHFA,
rather than the outcome that the Executive addve obtained with greater control over the
FHFA2 Defendants offer no reasorr fine Court to accept their assumption about the FHFA'’s
subservience to Treasury. Moreover, SupreroarCprecedent allows the Court to avoid this
inquiry altogether.

Defendants’ argument also igesrthe purpose of “[tlhe gaation requirement of the
constitutional standing doctrineyhich is “to eliminate those caseswhich a third party and not
a party before the courauses the injury.Am. Canoe Ass’n, Inc. v.iof Louisa Water & Sewer
Comm’n 389 F.3d 536, 542 (6th Cir. 2004). This casesdus thwart that purpose. There is no
guestion that, if anyone caused the injury susthlme Plaintiffs, it was one of the Defendants.
Accordingly, Plaintiffs have satisfied their “rélgely modest” burden ofteowing that their injury
is “fairly traceable” to tk conduct of Defendant§ee Bennett v. Spe&20 U.S. 154, 171 (1997).

C. Redressability

Finally, it is likely that Plaintiffs’ injurywould be redressed by a favorable decision.
Plaintiffs ask the Court to sewvthe provisions in HERA thatoostrain the President’s removal
authority and to invalidate the Third Amendmemhhese remedies, if available, would redress the
alleged injury. See Collins938 F.3d at 587 (reaching the same conclusion).

Defendants disagree, adsgg that the “appropate remedy” in this sbof case would be

to declare the statutory restranti on removal authoritgrospectively invalid, butot to invalidate

3 Some courts have reasoned that the apparently lopsided nature of the Third Amendment, whici i@suegto
receive almost all of Fannie’s and Fdés profits, shows that the Execwgiveceived all that it wanted. Thus,
according to this logic, the Third Agndment would have occurred eveithwgreater Executive control over the
FHFA. This logic is also flawed. It rests on the pprted assumption that the Executive’s primary goal was to
enrich the federal government.
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past actions by the official pextted from removal. (Br. of HFA Defs. in Supp. of Mot. to
Dismiss 9, ECF No. 25.) This argument puts ttart before the horse. Determining the
appropriate remedy is amar “merits question”; it is not an issue for the Court to decide at this
stage.Collins, 938 F.3d at 586-87.

Indeed, none of Defendants’ argants forecloses the possibility of a remedy that sets
aside the Third Amendment. Defendants Eitee Enterprise Fundn which the Supreme Court
held that certain statutory restrictions on the ideg’s ability to remove members of the Public
Company Accounting Oversight BoardPCAOB”) were unonstitutional. As part of its decision,
the Court rejected the plaintiff's argument that this constitutional defect rendered the Board itself,
and “all power and abority exercised by it,” in dlation of the ConstitutionFree Enterprise
Fund 561 U.S. at 508. The Court “agree[d] witle Bovernment that the unconstitutional tenure
provisions are severable from tfe@mainder of the statuteld.

Defendants contend that the Sempe Court rejected the plaintiff's request to invalidate the
PCAOB'’s prior actions, but the Courever expressly discussed thajuest, let aloneejected it.
Instead, it decided theeparatequestion of severability and cdaded that severing the removal
protections for PCAOB mmbers from the rest of the SarlearOxley Act was preferable to
striking down the Act (and the PCAOB) in its entiretgee id.at 509 (concluding that “[t]he
Sarbanes-Oxley Act remains fully operative as a law with [the] tenure restrictions excised”
(quotation marks omitted)).

Defendants also cite the Sepre Court’s observation thas decision would have no
impact on “the validity of any officer’s continuemin office”; it simply “dfect[ed] the conditions
under which those officers migesbmeday be removed][.]Td. at 508. But here, the Court was

responding to the dissent’s concern ttie Court’s decision could put thieture work of the
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PCAOB “on hold.” Id. The Court did not, as Defdants suggest, expressly uphpitbr actions
by the PCAOB. Nor did it rule #t setting aside prior actions the agency would be an improper
remedy for a separatiorf-powers violation. ThusFree Enterprise Fundioes not support
Defendants’ argument thataptiffs’ injury is not relressable by this Court.

Defendants also contend that Plaintiffs’ myjus not redressable because the FHFA's
actions did not implicate Article Il. Defendamtsaracterize the Third Amendment as a “business
transaction” by the FHFA, who wasting on behalf of private entities, rather than an “executive
governmental” action requiring supervision by the ExgelwBranch. (Br. oFHFA Defs. in Supp.
of Mot. to Dismiss 10.) Defend&s may or may not be corrediaut the nature of the FHFA’s
actions, but that issue is another merits qoesio be decided by the Court when reviewing
Plaintiffs’ claims. It has nbearing on whether Plaintiff@jury is redressable.

Defendants citdohn Doe Co. v. Consumer Financial Protection Buregd® F.3d 1129
(D.C. Cir. 2017), to symrt their theory regardg the need for “execu#’ action in a separation-
of-powers claim, but that opiniaeinforces this Court’s condion that Defendants’ argument is
misplaced. In that case, the Coaf Appeals denied the pldifi's request for an injunction
pending an appeal because the plaintiff faileshiow a likelihood of success on the merits of its
separation-of-powers claimd. at 1135. To prevail on the meritee plaintiff had to show that
the agency’s action was of the sort “exclusively confined to the Executive Branch”; the plaintiff,
however, failed to make that showingd. at 1132-33. In other words, the court discussed the
nature of the agency’s action when addressingribets of the plaintiff's claim. The court did
not hold that the agency’s non-executive action deptiveglaintiff of standig to bring its claim.

Indeed, if the plaintiff lacked standing, them tGourt of Appeals woulbave dismissed the case
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for lack of jurisdiction before deciding wther an injunction was warranted. Thighn Doe Co.
supports the exercise ofrjsdiction in this mattef.

In short, Plaintiffs have Article Ill stangly to pursue their claims& Counts | and Il
Defendants do not challenge Plaif#ifArticle Il standing to bring the claims in Counts Ill to V
of the complaint, and the Court discerns no bfasifinding that such standing does not exist.

VI. Direct or Derivative Claims

Defendants also question whether Plaintiffs marteed with their claims due to the nature
of Plaintiffs’ injury and, by extension, the natufeheir claims. Defendants argue that Plaintiffs’
claims are derivative rather thalrect because Plaintiffs’ injurto the value of their shares is
entirely derivative of injuries to Fannie and Freddif Plaintiffs’ claimsare properly characterized
as derivative rather than direct, they facee¢hpotential hurdles: prudential standing, claim
preclusion, and a succession provision in HERA.

A. Distinguishing BetweenDirect and Derivative Claims

“The derivative form of actiopermits an individual sharelugr to bring ‘sit to enforce
acorporatecause of action against officedsrectors, and ihd parties.” Kamen v. Kemper Fin.
Servs., InG.500 U.S. 90, 95 (1991) (quotirRpss v. Bernhatd396 U.S. 531, 534 (1970)). In
contrast, a direct causd action is one that lbengs to the shareholde Federal law governs
whether a plaintiff's federal claimege direct or derivative, but state law “also plays a roBgdrr
Int'l Co. v. United States856 F.3d 953, 966 (Fed. Cir. 2017)n the context of shareholder

actions, both federal and [statajv distinguish between derivaéivand direct actions based on

4 The court inJohn Doe Coalso noted that, in separatiof-powers cases, “vacatur ofgbactions is not routine.”
849 F.3d at 1133. To say that vacagifnot routine” suggests that it gossible in some circumstances, which
undercuts Defendants’ other argumeratt th decision in Plaintiffs’ favor W/ not redress Plaintiffs’ injury.
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whether the corporation or theasbholder, respectively, has aatit interest in the cause of
action.” 1d.

1. Plaintiffs’ claims are derivative.

The parties agree that the state law whichrm®this case is the law of Delaware and
Virginia, because Fannie’s charter follows Delesviaw, and Freddie’s charter follows Virginia
law. (SeeTreasury’s Mem. in Supp. of Mot. to Digss 18, ECF No. 23; PIs.” Br. in Opp’n to
Treasury’s Mot. to Dismiss 13, ECF No. 31See alsdResponsibilities of Boards of Directors,
Corporate Practices & Corporate Gowaroe Matters, 80 Fed. Reg. 72327, 72331 (Nov. 19, 2015)
(noting that Fannie has desigrteelaware law for corporatgpvernance practices and Freddie
has designated Virginia law).

It is a “basic principle” of Delaware corpoedaw that “directors, ther than shareholders,
manage the business and affaf the corporation.”Spiegel v. Buntroglb71 A.2d 767, 772-73
(Del. 1990). Among other things,&lfdirectors are responsible feciding whether to “redress
an alleged harm to the corporationd. at 773. Consequently, a shaskter may file a derivative
action to redress harm to the corporation only after “making a demand on the directors to obtain
the action desired[.]1d.

Both sides in this case cite the tesfTooley v. Donaldson, Lufkin & Jenrette, 1n845
A.2d 1031 (Del. 2004), for distinguisitg between direct and derivatigetions. Under that test,
the issue turnssblely on the following questions: (1)he suffered the alleged harm (the
corporation or the suingtockholders, individually)and (2) who would receive the benefit of any
recovery or other remedy (the corpavator the stockholders, individually)?ld. at 1033. Put
another way, a direct claim is one where “the duty breachedweds to the stddolder” and the

stockholder “can prevail without showiag injury to the corporation.fd. at 1039. A derivative
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claim is one where the corporation suffered itijary and would receive the benefit of any
recovery or other remedySee id.

Plaintiffs’ claims are derivative under the testTinoley because Fannie and Freddie
suffered the most direct harm from the Third édmdment. The harm suffered by Plaintiffs is
indirect; it is a result of the géetion of assets sudfed by the entities themselves. Moreover,
Fannie and Freddie would bendfibm the relief requested; Plaiifié would benefit only to the
extent that the recovery orteation of assets by Fannie anadie would increase the value of
Plaintiffs’ shares. Indeed, Plaintiffs ask for @mler requiring Treasury te@turn to Fannie and
Fannie the payments these entities made to Treasury under the Third Amendment. Plaintiffs do
not ask for monetary relief for themselves. Thaseall features of “classic derivative claims”
under Delaware lawSee Roberts v. FHEA&89 F.3d 397, 409 (7th Cir. 2018) (holding, based on
Tooley that shareholder claimsaigst the FHFA under the Admimiative Procedure Act (APA)
are derivative)but see Collins938 F.3d at 575 (holding that shaoéder claims against the FHFA
under the APA are direct).

The Delaware SupremeoGrt has clarified thatooley“deal[s] with the distinct question
of when a cause of action faarreach of fiduciary dutyr to enforce rightdelonging to the
corporation itselfmust be assertederivatively.” NAF Holdings, LLC v. Li & Fung (Trading)
Ltd., 118 A.3d 175, 176 (Del. 2015) (emphasis adddt)was not “intended to be a general
statement requiring all clais . . . to be brought derivativelyhenever the corporation of which
the plaintiff is a stockholdesuffered the alleged harm.1d. at 180. “Because directors owe
fiduciary duties to the corporati and its stockholders, there mbst some way of determining
whether stockholders can bring aiah . . . directly, or whether articular fidugary duty claim

must be brought derivativelyn the corporation’s behalf.Citigroup, Inc. v. AHW Inv. P’shijp
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140 A.3d 1125, 1139 (Del. 2016) (footnote omitted)hus, the “more important initial
guestion . . . to be answered” is whether “the plaintiff seek[s] to bring a claim belonging to her
personally or one belonging the corporation itself?"ld. Tooleydoes not apply to claims that
“only the [plaintiff] can assert” and thatdald not possibly belong tthe corporation[.]” Id. at
1139-40.

Plaintiffs do not bring claims for breach fifluciary duty. Instead, they bring claims
involving the separation of powers $erth in the Constitution. Thus, the Court must decide the
“initial question” whetherthis type of claim belongs to Raie and Freddie oto Plaintiffs
personally (i.e., one that “only Plaintiffs can ag$e The Court concludes that it belongs to
Fannie and Freddie in thiest instance. Thus,ooleyapplies.

In Bond v. United State$64 U.S. 211 (2011), the Supref@eurt indicated that “[t]he
structural principles secured ltlye separation of powgmprotects the individual” as well as the
“dynamic between and among thk@nches” of governmentd. at 222. Accordingly, “individuals
who suffer otherwise justiciabljury may object” when the ‘anstitutional structure of our
Government . . . is compromisedd. at 223-24. Fannie, Freddieycatheir shareholders have all
suffered some form of injury from the alleged dtinsonal violations. Thus, in theory, Fannie
and Freddie could bring a separatiof-powers claim, as could the shareholders. In other words,
this sort of claim is not one dh only Plaintiffs could asserhd that “could not possibly belong to
the corporation.” In this siiion, Delaware law would use theoleytest to determine whether
the claim is direct or derivative. As indicated ahdlat test leads to tle®nclusion that Plaintiffs’
claims are derivative because th&juries derive from the injies to Fannie and Freddie.

Moreover, Plaintiffs canngirevail without showing injty to these entities.
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Plaintiffs disagree, contending that only thegt Fannie and Freddisuffered injury from
the Third Amendment. Plaintiffs characirithe Third Amendment as a rearrangement of
Fannie’s and Freddie’s “capital strupt” that shifted virtually albf the companies’ value to one
shareholder (Treasury), at thgpense of shareholders like Plaiist (Pls.” Br. in Opp’n to
Treasury’s Mot. to Dismiss 13.) Plaintiffs contend thathis arrangement amounted to
“discrimination” against a classf shareholders, which can givese to a direct claim under
Delaware law.See Deephaven Risk Arb Trading Ltd. v. UnitedGlobalCom,Niac.Civ.A 379-

N, 2005 WL 1713067, at *8 n.41 (Del. Ch. July 13, 2006auses of action for the misallocation
of shares among competing stocklewklor for discrimination against specific stockholders have
often been found to be direatdnot derivative in nature.”).

Plaintiffs’ argument is contrary to Delawataw, which rejects the notion that “the
extraction of solely economic value from thenarity by a controllingstockholder constitutes
direct injury.” El Paso Pipeline GP Co. v. Brinckerhotb2 A.3d 1248, 1264 (Del. 2016). The
Third Amendment allowed Treasury to reap thadfit of Fannie’s and leddie’s profits at the
expense of other shareholders.ansferring the assets of a corporation to a single shareholder is
not a rearrangement of capital sture with a neutral effect on thalue of the corporation; it is
akin to an “overpayment” alm under Delaware lawSee id. Recognizing such a claim as direct
would “swallow the rule that claims of qmrate overpayment are rdative by permitting
stockholders to maintain a suit directly whenethex corporation transacivith a controller on
allegedly unfair terms.d. (internal quotation marks omitted). die is an exception to this rule
where the transfer includes “both economic valogvoting power from the minority stockholders
to the controlling stockholder,id. at 1263, but that exceptiatoes not apply here because

Plaintiffs do not allege thahe Third Amendment transfed-@ny voting power to Treasury.
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Plaintiffs also contend thatehnature of the relief they ale (injunctive and declaratory
relief) gives them latitude tbring direct claims, citingsrimes v. Donald673 A.2d 1207 (Del.
1996),overruled on other grounds Brehm v. Eisner746 A.2d 244, 253 (Del. 2000%rimesis
inapposite. In that case, the shareholdempffisought to invalidate employment agreements
between the corporation and its directtt. at 1210. The Delaware Supreme Court held that the

plaintiff's claim was directnoting that “courts have been mgreepared to permit the plaintiff to
characterize the action as directemtthe plaintiff is seeking onlyjumctive or prospetive relief.”
Id. at 1213 (quoting A.L.I.Principles of Corporate Govaance: Analysis and Recommendations
§ 7.01, cmt. d (1992)). But the court also basetlatding on the fact that “[m]onetary recovery
will not accrue to the corporation as a result” @& tklief requested by the plaintiff in that case.
Id. The same cannot be said of Plaintiffs’ claimkich are premised ondthope that invalidating
the Third Amendment will allow Fannie and Frealdill recoup their payments to Treasury, and
thereby increase the value of PRkiifs’ shares. Thus, Plaintiffglaims are dishguishable from
the one inGrimes

For similar reasons, Plaintiffs’ reliance on cases Gidz v. PonsoldiNo. Civ.A 174-N,
2004 WL 3029868 (Del. Ch. Nov. 5, 2008gpn Antonio Fire & Police Pension Fund v. Bradhury
No. 4446-VCN, 2010 WL 4273171 @D Ch. Oct. 28, 2010), ararayson v. Imagination Station,
Inc., No. 5051-CC, 2010 WL 3221951 (Del. Ch. Aug. 16, 20i0isplaced. In each of those
cases, the court allowed sharehotd® bring direct claims tanwind corporate agreements that
did not negatively affect the vawf the corporation; thus, gitamg relief would not benefit the
corporation. See Gantz2004 WL 3029868, at *8 (challenge to “improper book transaction”

between two corporate subsidiaries that increttsetiquidation preferender some shareholders

but had no impact on the lua of the corporation)San Antonio Fire2010 WL 4273171, at *9
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(challenge to agreement preventing shatders from freely electing director§rayson 2010
WL 3221951, at *6 (challenge to a potentiathgneficial loan transaction approved by an
illegitimate board). In contrasthe Third Amendment negativeijnpacted the value of Fannie
and Freddie. Moreover, unwinding that agreement would directlyfibgéhese entities by
allowing them to retain a gresat proportion of their earningsstead of making payments to
Treasury. Thus, Plaintiffs’ clainexe derivative rather than direct.

2. The Fifth Circuit’s reasoning to the contrary is not persuasive.

The Court of Appeals for the Fifth Cuit reached a different conclusionGwollins, holding
that “[a] plaintiff with Article Il standing can maintain a doeclaim against government action
that violates the garation of powers."Collins, 938 F.3d at 587. To reach this conclusion, that
court exclusively relied on th8upreme Court’s statementBondthat “individuals who suffer
otherwise justiciable injy may object” to a sepdran-of-powers violation. See id. But the
Supreme Court’s statement simg@lffirmed that government gties are not the only ones who
can bring separation-of-powers claims; privatgities and individualsan do so as well.See
Bond 564 U.S. at 222-23. In othewords, corporations like Fannéed Freddie could bring such
a claim. There is no indication thAabndintended to override longanding principles governing
the relationship betweea corporation ands shareholdersSee Kamen500 U.S. at 97 (noting
the “presumption that state law should be incorporated into federal common law”). Indeed, in
Bond the Supreme Court also statbdt an individual bringing separation-of-powers claim must
satisfy the “prudential rules . .applicable to all ligants and claims.” 564 U.S. at 225. As
discussed below, one of those rules is thatediolders generally cannot bring suit to remedy
injury to the value of their shares where that injigrynerely a result of injury to the corporation.

Thus,Collinsis not persuasive.
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This Court’s determination that Plaintiffslaims are derivative impacts the Court’s
analysis of prudential stamdj, claim preclusion, and a poteitstatutory bar to relief.

B. Prudential Standing

Begin with prudential standing. “Federal courts must hesitate before resolving a
controversy, even one within their constitutional powo resolve, on the basis of the rights of
third persons not parseo the litigation.” Singleton v. Wulff428 U.S. 106, 113 (1976). “[E]ven

when the plaintiff has alleged injury sufficidntmeet the ‘case ooatroversy’requirement, . .

the plaintiff generally must assert his own legghts and interests, and cannot rest his claim to
relief on the legal rights or interests of third partiag/arth 422 U.S. at 499. This rule recognizes
that the “holders of thesrights [may] not wish to assert thgrand that courtshould “construe
legal rights only when the mostfective advocates of thegights are before them.Singleton
428 U.S. at 113-14.

A related rule, called the “shareholderrgteng rule,” is the*longstanding equitable
restriction that generallgrohibits shareholders from initiatiggtions to enforce the rights of the
corporation unless the corporatiemhanagement has refused tosoerthe same action for reasons
other than good-faitbusiness judgment.”In re Troutman Enters., Inc286 F.3d 359, 364 (6th
Cir. 2002) (quotind-ranchise Tax Bd. of Calif. v. Alcan Aluminum [ %83 U.S. 331, 336 (1990)).
It is a “general precept of cor@e law that a shareholder of aporation does not have a personal
or individual right of action fodamages based solely on ajuiip to the corporation.”Gaff v.
FDIC, 814 F.2d 311, 315 (6th Cir. 198¢f, Franchise Tax Bd493 U.S. at 336 (noting that a
shareholder must have a “direpgrsonal interest in a cause aition to bring suit”). “The
reasoning behind this rule is that a diminutiothie value of corporateatk resulting from some

depletion of or injury to corporagessets is a direct injury only to the corporation; it is merely an
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indirect or incidental injuryo an individual shareholder.ld. The rule also reflects a “common-
sense system for recovery,” because allowingviddal shareholders to bring direct claims for
indirect injury would permit “a multiplicity ofuits and potentially ingir the rights of other
claimants.” In re Sunrise Sec. Litig916 F.2d 874, 888 (3d Cir. 1990).

The interests at stake here are the valueah#ffs’ shares in Fannie and Freddie and the
diminution in that value as a result of the Thinshendment. Those interests fall squarely within
the shareholder standing rule. They are not tyipe of direct, persondinterests] which [are]
necessary to sustain aelit cause of action.Gaff, 814 F.2d at 315.

Nevertheless, equitable standing rulesmbd prevent Plaintiffsclaims from going
forward because Plaintiffsathe “most effecti# advocates” of theghts at issueSee Singletgn
428 U.S. at 114. Prudential standing rules “stioubt be applied when [their] underlying
justifications are absent.ld.

Under HERA, the FHFA has complete contwegkr Fannie and Freddie. When the FHFA
became conservator, it succeeded to “all rigtities, powers, and privileges of the regulated
entity, and of any stockholderffiaer, or director of such regulated entity with respect to the
regulated entity and the assets of the regulatetyfefi 12 U.S.C. 8 4617(b)(2)(A)(i). It has the
right to “operate” Fannie and Frei¢ “with all the powers of the aheholders, the directors, and
the officers” of those entitiedd. 8 4617(b)(2)(B)(i). Consequently, Fannie and Freddie have no
control over whether to bring awse of action against the FHFArfany injury they suffered as a
result of the Third AmendmentMoreover, the FHFA is not apt gue itself for its own actions.
See United States v. Interstate Com. ComB8@ U.S. 426, 430 (1949)¢@ognizing the “general
principle that no person may sue himself’) t &uwother way, although Fannie and Freddie suffered

the most direct harm from the Third Amendmeinéy do not have the power to pursue any claims
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to remedy that harm. That leaves shareholdikes Plaintiffs, whose financial interests are
entwined with the financial interests of Fanaied Freddie, as the “best proponents” of those
claims.

Similarly, Gaff andTroutmanrecognize that shareholderan bring derivative claims for
injury to the corporation where tleerporation “fails to act” or “refses to pursue the same action.”
Gaff, 814 F.2d at 315froutman 286 F.3d at 364. Theiis no indication thatannie or Freddie
have expressly refused to act, however, permitting Plaintiffs’ claims to proceed would be
consistent with Delaware law regarding demand futilfge Kamerb00 U.S. 98-103 (looking to
state law to examine this question). Typicadyshareholder with a derivative claim must first
demand that the corporation’s directors take adtaemedy the injury tthe corporation. This
requirement, which is embodied Rule 23.1 of the Federal RulesCivil Procedure, “affor[ds]
the directors an opportunity to exercise thessanable business judgmanid waive a legal right
vested in the corporation in the belief that itsthaterests will be promoted by not insisting on
such right.” Kamen 500 U.S. at 96 (internajuotation marks omittedseeFed. R. Civ. P.
23.1(b)(3)(A) (requirig shareholders bringing a derivativetiac to allege “any effort. .. to
obtain the desired action frothe directors or comparable authority”).

The demand requirement isoeised when, for example, “afers and directors are under
an influence which sterilizebeir discretion” to act Aronson v. Lewis473 A.2d 805, 814 (Del.
1984),overruled on other groundsy Brehm 746 A.2d at 244see also Davis ex rel. Woodside
Props., LLC v. MKR Dev., LLB14 S.E.2d 179, 182 (Va. 2018) @gaizing futility exception to
the demand requirement in Virgini@wv). Fannie’s and Freddietirectors have no discretion to
act. Those companies remain in conservatorshigect to the control of the FHFA. Moreover,

the FHFA cannot sue itself; thuswould be futile to make sin a demand of the FHFA.
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Accordingly, Plaintiffs have prudential standing to bring their claims.

C. Claim Preclusion

Defendants contend that Plaifg claims are precluded lbause other shareholders of
Fannie and Freddie have pursued similar actagtesnpting to undo the Third Amendment (e.g.,
Perry CapitalandSaxton v. FHFA245 F. Supp. 3d 1063 (N.D. lowa 201&i,d, 901 F.3d 954
(8th Cir. 2018)), and thesactions have failed.

A claim is barred by the resdicata effect of prior litigation if all of the following

elements are present: “(1) a final dgonh on the merits by eourt of competent

jurisdiction; (2) a subsequent action between the same parties or their ‘privies’;

(3) an issue in the subsequent action which was litigated or which should have been
litigated in the prior action; and (4n identity of the causes of action.”

Browning v. Levy283 F.3d 761, 771 (6th Cir. 2002) (quotiBigtinger v. Tecumseh Prods. Co.
123 F.3d 877, 880 (6th Cir. 1997)). Claim pus@n is an affirmative defens&aylor v. Sturgell
553 U.S. 880, 907 (2008). “[I]tis incumbent on théedeant to plead and prove such a defense[.]”
Id.

Defendants have not demonstrated th@segrong of claim preclusion, which requires
an action involving the same partistheir privies. A privy includs “a successor in interest to
the party, one who controllethe earlier action, oone whose interests were adequately
represented."Sanders Confectionary Prods., Inc. v. Heller Fin., I8¢3 F.2d 474, 481 (6th Cir.
1992). This case does not involve the first twagaties of privity—a successor in interest or
one who controlled the earliaction. The third category, adeggaepresentation, “requires ‘an
express or implietkgal relationship in which parties to the first suit aceountabldo non-parties
who file a subsequent suit raising identical issueB&cherer v. Merrill Lynch, Pierce, Fenner,
& Smith, Inc, 193 F.3d 415, 423 (6th Cir. 1999) (quotiBgnson & Ford, Inc. v. Wanda Petrol.

Co, 833 F.2d 1172, 1175 (5th Cir. 1987)).

28



Case 1:17-cv-00497-PLM-RSK ECF No. 66 filed 09/08/20 PagelD.1786 Page 29 of 61

“[lln shareholder derivative actions angi under Fed. R. Civ. P.23.1, parties and their
privies include the corporaticand all nonparty shareholderdNathan v. Rowar651 F.2d 1223,
1226 (6th Cir. 1981). But in order for preclusiorafiply to a nonparty shareholder, “due process
limitations” require that the party to the origiradtion adequately represent the interests of the
nonparty. Taylor, 553 U.S. at 891, 908ee Nathan651 F.2d at 1226 (tiag that the “nonparty
shareholders are bound by judgmeifitsheir interests were adedgiely represented”). At a
minimum, adequate representati requires: “(1) [tlhe ierests of the nonparty and her
representatives are alighe .. and (2) either the party umsi®od herself to be acting in a
representative capacity the original court tok care to protect the interests of the nonparty[.]”
Id. at 900 (citations omitted). “In addition, adetpieepresentation sometimes requires . . . notice
of the original suit to the personkeged to have been represented|d.

Defendants have not showimat the plaintiffs inPerry Capital Saxton or in any other
shareholder suit involvintpe Third Amendment, adequately regneted the interestd Plaintiffs.
Indeed, inSaxtonitself, the district court concluded that the shareholder plaintifPemy Capital
did not adequately represent the inséseof the shareholder plaintiffs 8axton Saxton 245 F.
Supp. 3d at 1075. Among other thintige individual plaintiffs inPerry Capital“did not purport
to act in a represéative capacity.”’ld. at 1074. Consequently, the judgmen®arry Capitaldid
not preclude the shareholder claims$axton

It is not enough that the courtsPerry CapitalandSaxtondetermined that the claims in
those cases were derivative. Adatg representation requires that the plaintiffs in those cases
“understood” that they were “acting in a represewacapacity” or that the court “[took] care to

protect the interests of the nonpart[iesJraylor, 553 U.S. at 900. The record before the Court
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does not establish these fattsAccordingly, the Court wilhot dismiss the case due to claim
preclusion.

D. HERA'’s Succession Clause
1. The succession clause transfers derivative claims to the FHFA.

Another potential barrier to Plaintiffs’ claims is the succession clause in HERA which
provides that, as conservator, the FHFA immediadaektceeds to the “rights, titles, powers, and
privileges of [Fannie and Freddjend of any stockholder . . . ofcturegulated eity with respect
to the regulated entity drithe assets of the regulated entjtyfl2 U.S.C. § 4617(b)(2)(A)(i). The
rights of a stockholder “with pect to the regulated entitgncompasses the stockholder’s
derivative claims.See Perry Capitald64 F.3d at 624 (“Rights ‘withespect toa Company and
its assets are only those an investor asserts theelyaon the Company’s behalf.”). Courts have
interpreted a nearly identical clause in the Financial Institutions Reform, Recovery, and
Enforcement Act of 1989 (FIRREA), 12 U.S.C. 8§ 182U} A)(i), to transferderivative claims.
See, e.gLevin v. Miller 763 F.3d 667, 672 (7th Cir. 2014). Undeat interpretation, Plaintiffs
do not have the right to brirgderivative claim on behalf of Fannie and Freddie because HERA
transferred that right to the FHFA.

2. There is no conflict-of-interesiexception to the succession clause.

Plaintiffs urge the Court to recognize a “conflict-of-interest” exception to the succession
clause in HERA. Two circuits have recogmizeuch an exception to the succession clause in

FIRREA. See Delta Sav. Bank v. United State85 F.3d 1017, 1022 (9th Cir. 200B)yst

5 Defendants cite the Delaware Supreme Court’s observiadn‘because the real party in interest [in a derivative

suit] is the corporation, differing groups of stockholders who seek to control the corporation’s cactsenaghare

the same interest and therefore are in privitg€alif. State Teachers’ Ret. Sys. v. AlvaEd A.3d 824, 847 (Del.

2018). But Defendants ignore that court’s analysis of the record in that case to determine whether the first set of
plaintiffs “understood that they were acting in a representative capacity,” and whether the court in the first case “took
care to protect the intereststbé nonparty [stockholders]fd. at 851. Defendants have not conducted that analysis.
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Hartford Corp. Pension Plan & Tr. v. United Staté94 F.3d 1279, 1295 (Fed. Cir. 1999). Under
FIRREA, the FDIC succeeds to thghts of shareholders of banitsat are in receivershipSee

12 U.S.C. § 1821(d)(2)(A)(i). But iRirst Hartford, the Federal Circuit held that the shareholders
could bring a derivativelaim against the United States #obreach of contract caused by the
FDIC because the FDIC faced a “manifest confliaghtérest” in deciding whether to bring a claim
for that breach.First Hartford, 194 F.3d at 1295. After all, éhpurpose of the “derivative suit
mechanism” is to “permit shareholders to filét uin behalf of a corpation when the managers
or directors of the corporation, perhaps due tordlict of interest, are unable or unwilling to do
so, despite it being in the basterests of the corporation.td. Permitting a derivative action
where, as ifrirst Hartford, the holder of the direct claim has@nflict of interest would vindicate
that purpose.

The Ninth Circuit reache a similar conclusioelta Savingsholding that FIRREA'’s
succession clause does not bar shareholder derivative claims against the FDIC or against a closely-
related federal agencyDelta Sav. Bank265 F.3d at 1024. To holstherwise would, in that
court’s view, be “impracticdb, and arguably absurdld.

The Sixth Circuit has not ruled on the corfid-interest exception in FIRREA or HERA,
but at least two other circuits hadeclined to apply the rationale kirst Hartford and Delta
Savingdo HERA. For instance, the D.C. Circuit l@®cluded that it makes no sense to use the
purpose of derivative suits to create an excephahis not present in the text of HERRerry
Capital, 864 F.3d at 625. Likewise, the Seventh Cirbas held that HERA'’s language is “clear
and absolute”; it does not contarconflict-d-interest exceptionRoberts 889 F.3d at 409. Had
Congress intended such an exception, it cdwdde provided one. Indeed, “HERA already

authorizes derivative challenges to the decismplace the companies into conservatorship or
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receivership.” Id. at 410 (citing 12 U.S.G8 4617(a)(5)(A)). “What f] does not authorize are
shareholder suits that would interfere withegtFHFA’s] decisions as conservator once that
conservatorship is underway. Otherwise, shalders could challenge nearly any business
judgment of [the FHFA] using @erivative suit, by invoking a calidt-of-interest exception.’d.

This Court agrees with Defendants tRast Hartford andDelta Savingsire not persuasive
as applied to HERA. The purposedgfrivative suits is not an adequate justification for inserting
an exception into a statute that expressly assiga rights of sharelders to the FHFA.See
Saxton 245 F. Supp. 3d at 1079 (“[I]t is not for theuct to impose such an exception when faced
with an unambiguous statute.”). Moreover,aggizing a conflict-of-inteest exception would
potentially render the assignmentstfareholder rights to the FHRAeaningless. Shareholders
could use the exception to dlemge virtually any conservatship decision by the FHFASee
Roberts 889 F.3d at 410.

Furthermore, the Court is not persuaded thatauld give any particat weight to the fact
that First Hartford andDelta Savingsvere decided before Congseenacted HERA. Plaintiffs
have offered no evidence that Congress congigé&realone approved, tieldings of these cases
when adopting HERA. Accordingly, there m® evidence that Congress intended HERA's
succession clause to contain aftiot-of-interest exception.

3. The succession clause does not bar constitutional claims.

Nevertheless, the Court agrees with Plaintiffs that HERA does not prevent them from
pursuingconstitutionalclaims. Courts generglltry to avoid construingtatutes to “deny any
judicial forum for a colorable constitutionalaoh” because that would raise a “serious
constitutional question.” Webster v. Dae486 U.S. 592, 603 (1988) (quotipwen v. Mich.
Academy of Family Physiciand76 U.S. 667, 681 n.12 (19863ge Bartlett v. Bower816 F.2d

695, 700 (D.C. Cir. 1987) (notingah“preclusion of judicial raew of constitutional claims”
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raises due process concerns). Yet that is Weétndants’ constructioof HERA would do here.
It would deny any judicial forum for shareholders injured by constitutional violations stemming
from the FHFA'’s conducas conservator.

Defendants sweep these concerns asideendimg that HERA “wowd merely require the
[constitutional] claims to be brought by a partpahle of demonstrating direct, personal injury,
as opposed to derivative harmtte corporation.” (Treasury’'s Reply Br. in Supp. of Mot. to
Dismiss 5 n.5, ECF No. 34.) But thetsertion begs the question: aparty is capable of bringing
such a claim? Only Fannie and Freddie suffered direct injury from the Third Amendment, but the
succession clause has stripped tladrthe power to act. The FHFAas sole authority to make
decisions for Fannie and Freddiet ltucannot sue itself. If shahnolders like Plaintiffs cannot
seek a judicial remedy for injuries caused thy constitutional violations alleged in their
complaint, then no one can. Thus, interprettiRA to bar Plaintiffs’ claims would implicate
the constitutional concerns Mebster See Collins 938 F.3d at 587 (citingVebsterwhen
examining whether HERA'’s succession clause wbaldshareholders’ constitutional claims).

To avoid these constitutional concernbg Supreme Court requires a “heightened
showing” that Congress interdi¢o preclude judicial reviewf constitutional claims.Webstey
486 U.S. at 603. Congress’s “inteld do so must be clear.ld. There must be “clear and
convincing’ evidence” in the stawior its legislative history th&ongress intended to “restrict
access to judicial review” of constitutional claimkhnson v. Robisod15 U.S. 361, 373 (1974)
(quotingAbbott Labs. v. GardneB87 U.S. 136, 141 (1967)). Natg in HERA indicates that
Congress intended to prevent reviefaconstitutional claims, antthe Court is not aware of any

clear and convincing evidence suppay such an intent. Thus,&hCourt is nopersuaded that
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HERA bars Plaintiffs’ onstitutional claims.See Collins 938 F.3d at 587 (reaching the same
conclusion).

E. Conclusion

In summary, Plaintiffs’ claims can proceetihe claims are derivagvbut Plaintiffs have
prudential standing to bring thenbefendants have not shown tiaintiffs’ claims are barred
by the doctrine of claim preclusion or by HERA'’s succession clause.

VII. Counts | & II: Violation of President’s Removal Authority

Count | of the complaint contends thate tRHFA’s structure (an independent agency
headed by a single director), combined witk temoval protection fothe FHFA'’s director,
presents an unconstitutional impedimenth® President’s removal authority.

Count Il contends that, even if it is constitutional for an agency to operate under the
leadership of a single individuegmovable only for cause, this faeg violates the separation of
powers when combined other features o #HHFA, including the following: the FHFA's
purported lack of “meaningful déction or supervision from Corggs”; the FHFA'’s independent
source of funding; and HERA'’s restrictions ardicial review of the FHFA’s actions. (Am.
Compl. 11 147-149.)

A. Precedent

1. The Constitution gives the Pradent removal authority over certain
officers.

“[A]s a general matter,’ the @nstitution gives the President& authority to remove those
who assist him in carrgg out his duties[.]” Seila Law 140 S. Ct. at 2191 (quotingree
Enterprise Fund561 U.S. at 513-14). This authoritylfiows from the text of Article 11,'id. at
2191-92, which “vest[s]” the “executiieower . . . in a Presidentyho must “take Care that the

Laws be faithfully executed.” 8. Const., Art. Il, 8 1, cl. lid. 8 3. “Without [removal] power,
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the President could not be héldly accountable for dicharging his own responsibilities; the buck
would stop somewhere elseFree Enterprise Fundb61 U.S. at 514.

2. There are two permissible exception® the President’s removal power.

The Supreme Court has recognized “only twoegions to the Presdt’'s unrestricted
removal power”: (1) “epert agencies led by group of principle officas removable by the
President only for good cause”; and (2) “tenure protections to cenf@nor officers with
narrowly defined duties.’Seila Law 140 S. Ct. at 2192.

The Court recognized the first exceptionHomphrey’s Executor v. United Stat@95
U.S. 602 (1935), upholding a statute that prott€f€C Commissioners from removal except for
“inefficiency, neglect of dutypr malfeasance in office.””Humphrey’s Ex’r 295 U.S. at 622
(quoting 15 U.S.C. § 41). The Court appdvthese protections because the FTC was a
“multimember body of experts, balanced along ipart lines, that performed legislative and
judicial functions and wasaid not to exerciseny executive power.”Seila Law 140 S. Ct. at
2199.

The Court recognized the second exceptiotmited States v. Perkind16 U.S. 483
(1886), andMlorrison v. Olson487 U.S. 654 (1988)Perkinsinvolved tenure protections for a
naval cadet-engineer aibrrison involved a good-cause remoyabtection for an independent
counsel appointed to investigate crinbgshigh-ranking government officialsSeila Law 140 S.
Ct. at 2199. IMorrison, the Court shifted away from retiee on the supposedly non-executive
functions of the officer in question; instead, itdiged on whether “the rewal restriction is of
‘such a nature that [it] impede[s] the President’s ability to perform his constitutional didy.”
(quotingMorrison, 487 U.S. at 691). The Court concludbkdt the removal protections for the
independent counsel “did not urgunterfere withthe functioning of the Executive Branch

because ‘the independent counsel [was] an mferfficer under the Appointments Clause, with
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limited jurisdiction and tenure and lacking policymaking or significant administrative authority.
Id. (quotingMorrison, 487 U.S. at 691).

3. The FHFA does not fall withn the two recognized exceptions.

The FHFA does not fall within either of theaeptions recognized by the Supreme Court.
The FHFA is not led by a group of principle offiseimstead, a single officelirects the agency.

In addition, the FHFA Director is not an inferiofficer because the person in that role is not
supervised by another appointed offic&8eeFree Enterprise Fund561 U.S. at 510 (defining
inferior officers as those “whoseork is directed and supervisatisome levelby other officers
appointed by the President witie Senate’s consent”) (quotiggimond v. United Stategs20 U.S.
651, 663 (1997)).

4. The structure of a similar agency is unconstitutional.

The FHFA is almost identical inrsicture to the agency examinedSaeila Law There, the
Supreme Court held that the structure & tbonsumer Financial &tection Bureau (CFPB)
violates the separation of powelSeila Law 140 S. Ct. at 2197. The Dodd-Frank Act made the
CFPB an “independent” agency headed by a singéetdir who is appointed by the President with
the advice and consent of the Sendtkat 2193seel2 U.S.C. § 5491(a) (referring to the CFPB
as an “independent bureau”). TGEPB Director serves a termfofe years, during which he or
she is removable “only for ‘inefficiency, neglt of duty, or malfeasce in office.” Id. (quoting
12 U.S.C. § 5491(c)(3)). And “[u]nlike most otlagencies, the CFPB does not rely on the annual
appropriations process for fundinglnstead, [it] receives fundg directly from the Federal
Reserve ... .”ld. at 2193-94. That structirthe Court held, contraves the system created by

the Constitution—which “makes a single President responsiblthéactions of the Executive

branch,”—by “vesting significant governmentgbwer in the hands of a single individual

accountable to no oneld. at 2203 (quotindgrree Enterprise Fundb61 U.S. at 496).
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The “CFPB Director’s insulatn from removal by an accoatle Presiderftvas] enough
to render the agency’s structure unconstitutionadl” at 2204. But the Court also noted other
features that made the removal protection “even more problemalit.” For instance, the
Director’s five-year term meant thegome Presidents may not haamy opportunity to shape its
leadership and thereby influence its activitiekl” In addition, the CFPB’s funding from outside
the appropriations process medrdt the President could not ueidgetary tools” to influence
its Director. Id.

The Supreme Court was not persuaded tlegthunds for removal of the CFPB Director
in the Dodd-Frank Act (inefficiasy, neglect of duty, or malfeasance in office) were broad enough
to give the President sufficient influence over the Director to implement the President’s preferred
policies. Among other things, it made no sens€fmmgress to create an ostensibly “independent”
agency while simultaneously requiring its héadimplement the Presaht’s policies upon pain
of removal.” Id. at 2207. In short, the Court declined to extend the exceptiddamphrey’s
Executorand Morrison to “an independent agency led by a single Director and vested with
significant executive power. . . . Such an axyehas no basis in h@ty and no place in our
constitutional structure.’ld. at 2201.

B. Comparing the FHFA to the CFPB

The FHFA shares virtually all of the same @weristics that were considered problematic
for the agency ibeila Law As indicated above, HERA describthe FHFA as an “independent”
agency. The FHFA is headed by a single direstdsject to removal on§ffor cause.” 12 U.S.C.

8 4512(b)(2). The FHFA Director serves a tasfifive years. The FHFA receives its funding
from outside the congressioragdpropriations procesSeeid. 8 4516(a) (providinghat the FHFA
will collect funds from thentities it regulates, agoessary to provide for the “reasonable costs . . .

and expenses of the Agency”).
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There are a few differencestiveen the CFPB and the FHF#)d between their respective
enabling statutes, but those differences aresigmiificant enough to distinguish the FHFA from
the CFPB for purposes of a separation-of-powetisncinder Article Il. Fpinstance, the removal
standard in HERA (“for cause”) is arguabbroader than the one in the Dodd-Frank Act
(“inefficiency, neglect of duty, or malfeasanae office”). However, there is no plausible
interpretation of “for cause” that would give tReesident authority to remove the FHFA Director
based on a policy disagreement. Such arrpreéation would render the removal restriction
effectively meaninglessCf. Seila Law 140 S. Ct. at 2207 (“[W]e takéongress at its word that
it meant to impose a meaningful restrictmmthe President’s remmal authority[.]”).

Another difference is that tHeHFA Director doesiot wield the same amount of power as
the CFPB Director.The CFPB Director

possesses the authority to promulgate bigdules fleshing out 19 federal statutes,

including a broad prohibition on unfair addceptive practices in a major segment

of the U.S. economy. And instead of suttimg recommended dispositions to an

Article Il court, the Director may unilaterally issue final decisions awarding legal

and equitable relief in administrativadjudications. Firly, the Director’s

enforcement authority includes the powerseek daunting onetary penalties

against private parties on behalf ofetiUnited States in federal court—a
guintessentially executive power not consideredumphrey’s Executor

Seila Law 140 S. Ct. at 2200 (footnote omitted).

In contrast, the FHFA Direcot oversees a collection government-supported private
entities, including Fannie, Freddie, and the Federal Home Loan Ba®ésl2 U.S.C. §8§ 4511(b),
4513. Granted, these entities are noginigicant; they “provide more than $3ilion in funding
for the U.S. mortgage markets and financial ingbns[.]” (Am. Compl. { 137.) But unlike the

CFPB, the FHFA does not haveolhd power to regulate the actions of a wide swath of private

8 Federal Home Loan Banks are private, regional banks established by the Federal Home Loan Baekl&ct.
U.S.C. § 1422.
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actors. The FHFA'’s authority is relativelimited in scope. The FHFA also possesses the
“quintessentially executive power” of enforcinggudations and obtainingonetary penalties in
federal court, but that power is limitede¢aforcement against Fannie and Fred@eel2 U.S.C.
88 4584, 4585.

Nevertheless, the Court does not believetti@aimore limited scope of the FHFA's power
renders the removal restriction for its Directorrhkess as a constitutional matter. The FHFA is
an executive agency charged with implementtigRA. The removal restriction impedes the
President’s ability to oversee the agency and to perform his constitutional duty to faithfully execute
this law. And as irBeila Law this problem is exacerbated by the Director’s five-year term and by
the FHFA’s independent source of funding.

C. Exercise of Executive Power

As discussed in Section &bove, Defendants contend tliaére was no separation-of-
powers violation in this particular caseedause the FHFA did not exercise executive,
governmental power when adopting the Third Adrent. According t®efendants, the FHFA
was simply acting in the role of a “private fingalananager” for two private entities. (Treasury’s
Mem. in Supp. of Mot. to Disiss 19, ECF No. 23.) Defendamsntend that, when the FHFA
became conservator for Fannie and Freddie, ppst@ into the shoes of these private entities and,
thus, any actions that the FHF8ok in its conservator role wefeon-governmental in nature.”
(1d. at 20.)

Defendants compare this casdJaited States v. Beszboral F.3d 62 (5th Cir. 1994), in
which the Fifth Circuit held that the Resolution TirGerporation (RTC), in its capacity as receiver
for an insolvent bank, isot the Government for purposes of the Doulglepardy Clause because
the RTC “stands in the shoes” of the bank awcts as a “private, non-governmental entity.”

Beszborn 21 F.3d at 68see also Herron v. Fannie Ma861 F.3d 160, 169 (D.C. Cir. 2017)
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(“When the [FHFA] stepped into these shoesdasservator], the FHFA ted[ ] its government

character and . . . [becam]private party.”) (quotindveridian Invs., Inc. v. Fed. Home Loan

Mortg. Corp, 855 F.3d 573, 579 (4th Cir. 2017)).

There are several shortcomings with Defendaartgument. The first is that the FHFA is
a conservator for Fannie and Freddie, not a receiMagse two roles are “meaningfully different.”
Fisher v. United State®No. 13-608C, 2020 WL 2764191, at *14 (Fed. CI. May 8, 2020). HERA
makes this difference plain. As receiver, thdsAHNust “place the regulated entity in liquidation
and proceed to realize upon the assets [of éhéity].” 12 U.S.C. § 4617(b)(2)(E). But as
conservator, the FHFA “may . . . take suchatts may be—(i) necessary to put the regulated
entity in a sound and solviecondition; and () appropriate t@arry on the businesd the regulated
entity and preserve and conserve the assetspeoperty of the regulateentity.” 12 U.S.C.
8 4617(b)(2)(D).

One consequence of the difference in thesesris that, unlike a receiver, a conservator
does not fully step into the shoafsthe entity under its managememts another aurt explained:

... When FDIC is appointed receiver, itshdispose of the received entity’s assets,
resolving obligations and claims made against the entity. Notably, “[i]n
receivership, the receiver owes fiduciadyties to the creditors, which the
corporation would otherwise owe to cred#aluring a period of insolvency.” It
logically follows, then, that the receiveeps into the shoes of the private entity,
because it assumes the fiduciary duties of that entity.

Conservatorship, in contrast, servesféedent function. FHFAhas described the
purpose of conservatorship is “to estdble®ntrol and oversight of a company to
put it in a sound and solvent conditionConservators, unlike receivers, have a
fiduciary duty running tahe corporation itself.

This is “critically distinct” from thefiduciary duties owedas a receiver—the
receiver does indeed “step into the shoes” of the entity by assuming the fiduciary
duties of the entity, but the conservator doats it remains distict, and rather owes

a duty to the entity. Givethe difference in fiduciary duties, [the] “steps into the
shoes” [rationale] makes seni; the context of receivdrip, but not in the context

of conservatorship.
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Fisher, 2020 WL 2764191, at *14-15 (quotisisti v. FHFA 324 F. Supp. 3d 273, 282-83 (D.R.I.
2018)).

Furthermore, unlike a traditional receiver onservator, the FHFA can act for the benefit
of the GovernmentSeel2 U.S.C. § 4617(b)(2)(J)(i(permitting the FHFAo take action that it
determines “is in the best interests of the regulated emtitye Agency) (emphasis added). And
according to Plaintiffs’ complainthe Third Amendment did justdh it furthered the interests of
the Government at the expense of Fannie and Fredtdoes not stand to reason that the FHFA
was acting as the equivalent of a privaéety when making such an arrangemeidcord Colling
938 F.3d at 590 (“FHFA is a federal agency, empeddy a federal statutenriching the federal
government. It adopted the Third Amendment gttheral governmental power. And that power
was executive in nature.”i;f. Dep’t of Transp. v. Ass’n of Am. Railroad§5 U.S. 43, 53-54
(2015) (concluding that “Amtrak acted as a govemntaleentity for purposes of the Constitution’s
separation of powers provisions” because “Amtrals created by the Government, is controlled
by the Government, araperates for the Government’s beng&fiiemphasis added).

In short, the FHFA is undeniabfn executive agency with anety of powers given to it
by a federal statute. It used those powersHerbenefit of the Govemment when adopting the
Third Amendment. The Constitution requires thereise of such poweo be subject to the
control of the President througletRresident’s removal power, satithe President can faithfully
execute the law. The removal protection foge #fHFA’s Director, when combined with the
FHFA'’s structure (an agency directed by a singtividual serving a five-year term), is almost
certainly unconstitutional.

D. The FHFA’s Acting Director

On the other hand, the Court agrees with Daéamts that there is no separation-of-powers

violation at issuén this casébecause the individual who approved the Third Amendment was not
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subject to HERA’s removal restriction. DeMa was an acting Director. HERA’s removal
restriction expressly fers to the Directorseel2 U.S.C. § 4512(b)(2); #ne is no such restriction
in the provision discwsng the acting Directoiseel2 U.S.C. § 4512(f). Moreover, the acting
Director does not serve “for a tewhfive years,” so the resttion in 8 4512(b)(Rdoes not readily

apply to the acting Director. “[\Were Congress includes particulanguage in one section of a

statute but omits it in another section of the sawteit is generally prasmed that Congress acts

intentionally and purposglin the disparate ingkion or exclusion.” Russello v. United States

464 U.S. 16, 23 (1983) (quotitinited States v. Wong Kim p472 F.2d 720, 722 (5th Cir. 1972)).
“Congress does not, by purportingdgive tenure protection to a ise-confirmed officer, afford

similar protection to an individliarho temporarily performs the futions and duties of that office
when itis vacant.” Office of Legal Counsel, U.S. Dep’t of JusBesignating an Acting Director

of the Bureau of Consumer Financial Protecti@®17 WL 6419154, at *7 (Nov. 25, 2017)
(interpreting the Dodd-Frank Act).

The majority inCollins reasoned that the FHFA'’s actingr&itor is proteied by the same
removal restriction as the Director becausé&eRA unequivocally says what kind of agency it
creates”; it creates dindependent” agencyCollins, 938 F.3d at 589. “In history and Supreme
Court precedent, Presidential removal is the ‘sharp line of cleavage’ between independent agencies
and executive onesld. (quotingWiener v. United State857 U.S. 349, 353 (1958)JheCollins
majority believed that the “procedural gunt@ for choosing an acting Director” should not
override the “FHFA'’s central charactend.

The reasoning ifollinsis flawed. Neither history n@upreme Court precedent supports

tenure protection for an actingfiofal designated by the PresidenConsider Supreme Court

precedent. “No authority has ever read in tenuveeption for acting officials not subject to Senate
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confirmation.” Id. at 620 (Costa, J., dissentingl); Swan v. Clintonl00 F.3d 973, 974, 984 (D.C.
Cir. 1996) (declining to provideemoval protection for a holdovenember of the Board of the
National Credit Union Administration (NCUA3erving past his term, even though Congress
denominated the NCUA an “independent agency”).

Plaintiffs, as well as the majority @ollins, rely on a single Suprenteourt case that read
removal protections into a statute whamneexist, but that precededoes not apply here. In
Wiener the Supreme Court deterramh that Senate-confirmed members of the War Claims
Commission were protected from removal at will by the President, even though Congress did not
expressly provide for such protectioBee Wiener357 U.S. at 354. BWienerwas not a case
like this one, where “Congress extended for-cgqusgection to one kinaf officer and not to
another.” Collins, 938 F.3d at 622 n.2 (Cuas J., dissenting).

Moreover,Wieneris distinguishable because it relied in large part on the notion that the
“judicial” function of the War Claims Comission—an “adjudicatory body” resolving legal

claims—required independence from the Execusiwvehat the Commission could “exercise its
judgment without the leave or hindrance afyaother official or any department of the
government[.]” Wiener 357 U.S. at 353, 355 (quotitdumphrey’s Exr 295 U.S. at 625-26).
After Wiener the Court moved away from that approdoh determining whther and to what
extent Congress can protect an appointed offioieh removal. Ad in any event, the FHFA is
clearly not an adjudicatory bodike the War Clains Commission.

As far as Supreme Court precedent is conceMieheris perhaps the only exception to
the general rule that, “[ijn the absence of spegfovision to the contrary, the power of removal

from office is incident to the power of appointmenKeim v. United Stated77 U.S. 290, 293

(1900); see also In re Henner88 U.S. 230, 259 (1839) (“[lln ¢habsence of ... statutory
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regulation” saying otherwise, “thmwer of removal [is] incident to the power of appointment.”).
In other wordsWieneris the only Supreme Court case limiting the President’'s removal power
despite the lack of an expregsiliation in the applicable statuteThis Court is reluctant to extend
the holding inWienerbeyond its particular facts.

Next, consider history. Th€ollins majority referred to HERA'’s requirement that the
President designates an acting Director as fimoeedural guidance,” buh other contexts the
difference between arppointed office and a degiated office is signifiant. When Congress
created other independent agenciegave tenure protection ppointedpositions, but not to
designatednes. For instance, independent ageridiesghe Federal Trade Commission (FTC),
the National Labor Relations Board (NLRB), thederal Labor Relations Authority (FLRA), the
Federal Energy Regulatory Commission (FERC, Flederal Maritime Commission (FMC), the
Federal Mine Safety and Health Review Commission (FMSHRC), the Nuclear Regulatory
Commission (NRC), the Occupational Safatyd Health Review Commission (OSHRC), the
Postal Regulatory Commission (PRC), and the Surface Transportation Board (STB) consist of
several members who are appointed to their postby the President (with the advice and consent
of the Senate), and who are protected fromoraahbefore the end of set terms; however, the
President unilaterally “chooses” Gtesignates” the chair of eadf these agencies from among
their respective membersSeel5 U.S.C. § 41 (FTC); 29 U.S.@.153(a) (NLRB); 5 U.S.C.

§ 7104(b) (FLRA); 42 U.S.C. § 7171(b)(1) (FERC); 46 U.S.C. § 301(c)(1) (FMC); 30 U.S.C.
§ 823(a) (FMSHRC); 42 U.S.C. § 5841(a)(1) (NRE9 U.S.C. § 661(a) (OSHRC); 39 U.S.C.

§ 502(d) (PRC); 49 U.S.C. § 1301(c)(1) (STB). Although only a few of #tetss creating these

”In Free Enterprise Fundhe Supreme Court accepted the parties’eagest that SEC Commissioners could not be
removed except for cause. 561 U.S. at 487. The Court did not review the SEC’s enabling statute.
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agencies expressly say%the President’s designation is considered to be removable aBed!.
PHH Corp. v. Consumer Fin. Prot. Bured#81 F.3d 75, 189 & n.15 (D.C. Cir. 2018) (Kavanaugh,
J., dissenting) (noting #t “the President may designate chairs [of multi-member independent
agencies] and may remove [these] agency chainsll from their positions as chairs’gbrogated

on other groundby Seila Law 140 S. Ct. at 2183.

The same rule should apply to the acting-Director designation in HERA. Like the other
statutes mentioned above, HERIAes not expressly prevenetRresident from withdrawing his
or her designatiof. The Court should not readprotection into HERA that does not exist in that
statute or, as far as the Couravgare, in any other statute cregtan acting or dignated position.

Furthermore, a recent survey of indepenadgeincies casts doubt on the “consensus view”
that a for-cause removal restiim for an agency head is the clear dividing line between
independent agencies and executive orgeKirti Datla & Richard L. RevesZ)econstructing
Independent Agencies (and Executive Agend@@&ornell L. Rev. 769, 776 (May 2013). “[N]ot
all agencies considered indeplent possess such a claude.” “Congress can—and does—create
agencies with many different combiimans of indicia of independenceld. at 774.

In their article, Datla and Revesz identify “sevndicia of independee” in the enabling
statutes for independent and executive agencielsidimg: “removal praction [for the agency

head(s)], specified tenure, multimember swuoet litigation authaty, partisan balance

8 The statutes creating the NRC and PRC expressly statdé¢hBtesident designates thir of those agencies to
serve at the “pleasure of the PresideAR U.S.C. § 5841(a)(1) (NRC); 39 U.S.C. § 502(d) (PRC). The other statutes
mentioned are silent about withdrawal of the President’'s designation.

9 Plaintiffs argue that HERA'’s silence alhwemoval of the acting Director supporstrongerprotection for the acting
Director” than for the Director becausiee acting Director “serve[s] . . . tihthe return of the Director, or the
appointment of a [Senate-confirmed] successor,’ 12 U.S.C13(8p]” (PIs.’ Br. in Opp’'n to FHFA Defs.’ Mot. to
Dismiss 4 n.1.) Suffice it to say, the Court is aware ahstance in which Congress gave removal protection to an
acting official unilaterally selected by the President, lehalstronger protection than afficial appointed with the
consent of the Senate.
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requirements, budget and congressional commuaicatithority, and adjudication authorityld.

at 775. They conclude that “[ajgges fall along a spectrum rangifrom more insulated to less
insulated from the President,” depending on the number of indicia prédeatt842. And “[t]here

is no perfect correlation bgeen any two features of indepemde, other than for-cause removal
and a term of tenure, so there is no reason to aafditional, unwritten limétions on presidential
control from the presence afhy given limitation.”ld. at 842-43.

In the case of the FHFA, terauprotection for the FHFA Direat is certainly one aspect
of the FHFA'’s independence. But there are other aspects as weldimgcthe following: the
FHFA'’s independent source of fund; its independence from “tltrection or supervision of any
other agency of the United Statasany State” when acting as cengtor or receiver, 12 U.S.C.
8§ 4617(a)(7); and the limits on judicialnnedies for the Director’'s decisionsge12 U.S.C.

8§ 4623(b) (providing that a courtay not “modify, terminate, aet aside an action taken by the
Director” unless the Court finds that the Directattion was “arbitrary, gaicious, an abuse of
discretion, or otherwise not iaccordance with applicable laws”). It is not obvious that, by
describing the FHFA as “independent,” Congress waderring primarily orexclusively to the
removal protection for the FHFABIrector, let alone that Conggs intended the acting Director

to share that same protection.light of the other features tie FHFA’s independence, Congress
could have concluded that thack of removal praction for the actingdirector would not
meaningfully detract from the FHFA's “central chaetwhenever there &n absence or vacancy

in the Director position. Indeeremoval protection for acting Do®rs does not necessarily make
them more independent. “[G]ivéhat [acting Directors] can be replaced whenever a successor is

confirmed, all that removal protection achievetisnake [acting Directsj more dependent on
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Senate inaction than on the Presidei@€e Swanl00 F.3d at 984 (discussing holdover members
of the NCUA).

Note, too, that in all the stats creating federal agenciéthere is only one feature of
independence that is perfectiprrelated to another: rf@ause removal protection &ways
accompanied by set term of tenuré Datla & ReveszDeconstructing Independent Agenci@8
Cornell L. Rev. at 833 (emphasis added). The FldRaating Director does ndiave a set term of
tenure; the length of tenure fbrat position varies depending upiie duration of the absence or
vacancy of a Director. Thus, & as the Court can tell, atting agency head with removal
protection would be a singular analy in all of administrative law.

Plaintiffs point to evidence that some oféls in President Obama’s administration may
have believed that the President conbt remove DeMarco from his positiéh.However, this
Court has a duty to interpret the law usinggadent and the traditional tools of statutory
interpretation. News articles and scattered statgsrby a few administration officials have little
bearing on that analysis.

Plaintiffs suggest in their briefing th#dERA’s limitation on who the President may
designate to serve as acting Director presantampermissible impediment to the President’s
control, even if the acting Director is not prdtst from removal. (PIsBr. in Opp’n to FHFA
Defs.” Mot. to Dismiss 5-6, EE No. 32.) HERA requires the President to choose one of the
Deputy Directors to be acting ctor, and according to Plairiif the other Deputy Directors

during DeMarco’s tenure were suppive of DeMarco’s policies. |d. at 6; Am. Compl. 1 64.)

10 For instance, the Secretdiyr the Department of Housing and Urban Development allegedly told reporters that
President Obama did not have the authority to fire DeMaveo a policy disagreement. (Am. Compl. { 62.) Also,

an “internal Treasury document” statiéht Treasury believed it could not fopel [the] FHFA to act” because the
FHFA is an “independent” agencyld{ And a news website reported that DeMarco had resisted pressure from the
White House to step downld()
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No authority supports Plaintiffargument. Moreover, if thBresident wanted to remove
DeMarco and was dissatisfied withe other options for the acti@jrector role, then he could
have appointed a Director toptace DeMarco. The ability teeplace an acting official by
appointing a hand-picked successor gives the Rmetssdifficient control over an executive agency
to fulfill the President’s constitutional duties.

Plaintiffs also contend that DeMarco’s rateirrelevant because the previous Director,
James Lockhart, placed Freddie and Fannie dotservatorship. HERA's removal restriction
arguablyapplied to Lockhart! Plaintiffs argue that the FHP#Aunconstitutional structure with
Lockhart at the helm Isainfected every action taken by the FAdas conservatoincluding the
Third Amendment. Ifl. at 5.) The Court disagrees. Théesd issue is whether the President had
sufficient control ovethe FHFA when it adopted the Thikinendment. That transaction, not
any actions taken by tieHFA before that time, is the basar Plaintiffs’ complaint and is the
source of Plaintiffs’ alleged injy. Thus, if the President haafficient control over the FHFA
when it adopted the Third Amendment, there was no constitutional giolatider Article Il that
caused Plaintiffs to suffer a justiciable injury.

In short, after considering the text of HERg\nilar statutes, relevant case law, and the
arguments presented by Plaintiffs, the Courhas persuaded that HERA extends for-cause
removal protection to the FHFAZcting Director, or imposes anyhet restrictions on the removal
or replacement of the ang Director that would give ris® a separationfgpowers claim under

Article II.

11 As explained in more detail in Section VIII.C, lkb@rt became the transitiondirector under 12 U.S.C.
§ 4512(b)(5). HERA gives removal protection to the director appointed “for a termezfr§’ under § 4512(b)(2).
Lockhart was not appointed for a term of 5 years under § 4512(b)(2), and theyeramaoval restriction in
§ 4512(b)(5).
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E. Other Features of the FHFA's Independence

To the extent Plaintiffs coand that other features oBtRHFA'’s independence—including
its source of funding, the allegéack of “meaningful directioror oversight” by Congress, and
limits on judicial review of the Director’'s aions—render the FHFA'’s structure unconstitutional
under Article 1l éeeAm. Compl. 11 148, 149), Plaintiffs fail to state a claim.

The Court is aware of no authority supportthg notion that an independent source of
funding creates a separationgiwers problem. Indeed, 8eila Law the Supreme Court noted
that Congress gave the CFPBiatgiependent source of funding, yieé Court determined that the
“only constitutional defect . . . ineéhCFPB’s structure is the Direets insulation fom removal.”
140 S. Ct. at 2209 (emphasaidded). The Court decid¢hat it could remedthis defect by making
the Director “removable atill by the President[.]”Id. It did not changéhe CFPB’s source of
funding. Thus, the Court strongly implied thla¢ CFPB’s source of funding was not a problem
by itself.

Likewise, the Court is aware 0b authority suggesting thaparported lack of meaningful
oversight or direction by Congs, or limits on judicial reew, present separation-of-powers
problems under Article 1l of the Constitution. aRitiffs’ arguments on this point are wholly
conclusory.

F. Conclusion

Although the removal protection for the FHFAr&ator is probably wonstitutional in
light of Seila Law that protection is not in any way connected to the injuries in this particular case.
An acting Director approved the Third Amendmaenrtdt the Director. Th@resident’s ability to
control the FHFA through the remal or replacement of its antj Director was not so impeded
that the President could not fulfill his constitutiodaties. Plaintiffs havaot identified any other

defect in the FHFA'’s structutdat would give rise to a saadion-of-powers claim under Article
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Il of the Constitution. In other words, to the exttrdre is a constitutionalefect in the structure
of the FHFA and the tenure protection for itsdgitor, Plaintiffs cannot show a causal connection
between that defect and their injuries. Accoglly, Counts | and Il of thamended complaint fail
to state a claim.

VIII. Count lll: Violation of the Appointments Clause

A. Plaintiffs’ Constitutional Claim

Plaintiffs claim that DeMarcag'tenure as acting Director vaéd the Appointments Clause
of the Constitution because hes= in that position for too long. When he approved the Third
Amendment, he had been the actibigector for almost three year®laintiffs contend that there
is a limit to the amount of time dlhan acting official can servetine role of an jppointed official,
and that DeMarco exceeded that limit.

The Appointments Clause gives the Predidemwer to appoint “public Ministers and
Consuls . . ., and all other Officers of the @ditStates” with the “Advice and Consent of the
Senate.” U.S. Const., Art. Il, 8 2, cl. 2. Rumother way, the President can appoint “principal
officers” only with the advice and consent of the Sen&dmond v. United State520 U.S. 651,
659 (1997). This is the “default manner” ggpointment of “inferio officers” as welljd. at 660;
however, the Appointments Claugermits Congress to “vest the Appointment of such inferior
Officers . . . in the President algne the Courts of Law, or ithe Heads of Departments.” U.S.
Const., Art. Il, 8 2, cl. 2.

The parties agree that the Director of theFRHs a principal officer and that DeMarco
was an inferior officer when the President desigaédtim to be the acting Director of the FHFA.
Congress has long given the Prestaririhority “to direct certain fiferior] officialsto temporarily
carry out the duties of a vacant [principaliffice in an acting capacity, without Senate

confirmation.” NLRB v. SW Gen., Ind37 S. Ct. 929, 934 (2017%), United States v. Eatph69
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U.S. 331, 343 (1898) (An inferior officer “charged witie performance of éhduty of the superior
for a limited time, and under spakand temporary conditions, .is.not thereby transformed into
the superior and permanent officf). And that is what Congss did in HERA. It gave the
President power to designateetRHFA’s acting Director whethere is a “death, resignation,
sickness, or absence of the Director.” 12 U.S.C. § 45%2(f).

Plaintiffs argue that, in orddor the Senate to play its preprole in the appointment of
principal officers, there must [@®me limit on how long an inferiafficer can perform the duties
of a principal officer. Otherwise, Presidentsicbevade the appointmemtguirement by allowing
an inferior officer to perform the duties of a mipal officer indefinitelyin an acting capacity.
Indeed, the Supreme Court implied as much whgining that inferiorfficers do not become
principal officers when they penfm the duties of their supertoffor a limited time, and under
special and temporary conditions[.]Eaton 169 U.S. at 343. In other words, acting officials
might become principal officerand thereby requirepgointment with the advice and consent of
the Senate, if they serve in that réde longer than a “limited time.”

If so, then how much time is too much? In tremplaint, Plaintiffs argue that an acting
director should serve no longer than is “reasonabtier the circumstancesThis standard comes
from a footnote in an opinion ke Office of Legal CounselSeeOffice of Legal Counsel, U.S.
Dep't of JusticePesignation of Acting Dector of the Officeof Management and Budg&t003
WL 24151770, at *1 n.2 (June 12, 2003).is not a standard thainy court has applied to the

issue.

2 The Federal Vacancies Reform Act of 1998 (FVRA), 5 0.8.3345 et seq., gives tReesident general authority

to designate acting officers for execuatiggencies, but that Act does not apply here because HERA contains its own
provision for designating an acting Director for the FHHFAhe FVRA is the “exclusive” means for temporarily
authorizing an acting official “unless” ather statute expressly authorizes theiBezd to designate an acting official.

5 U.S.C. § 3347(a). HERA provides that authorization for thEAslacting Director.
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Alternatively, Plaintiffs argughat the Court should apply standard derived from the
Recess Appointments Clause, which gives the Reesithe power to “fillup all Vacancies that
may happen during the Recess of the Senatgrdnting Commissions which shall expire at the
End of their next Session.” U.S. Const. Art812, cl. 3. Due to the Twentieth Amendment, the
maximum amount of time that an official cduderve under the Recesppdintments Clause is
approximately two yearsSee NLRB v. Noel Canning73 U.S. 513, 534 (2014) (noting that,
depending on the timing of the appointment,@ss appointment between annual sessions could
permit the appointee to serve for about a yearaanudtra-session receggmintment could permit
the appointee to serve for almost two years)ainfiffs contend thigime period reflects a
“constitutional judgment” that officers commissed without Senate camhation ought to serve
long enough to give the Presidea full session of Senate tmttempt to secure a regular
appointment, and that any longegriod of time would be unreasdsie. (Pls.’ Br. in Supp. of
Mot. for Summ. J. 16 n.4, ECF No. 33.)

B. Justiciability

The Court agrees with Defendants that Pldsitdlaim presents a ngusticiable political
guestion. Such a question typically hakeast one of the folleing characteristics:

a lack of judicially discoverable and mageable standards for resolving it; or the
impossibility of deciding whout an initial polig determination of kind clearly

for nonjudicial discretion; or the imposdity of a court’s undgaking independent
resolution without expressin@ck of the respect due coordinate branches of
government; or an unusual need for unquastgadherence togolitical decision
already made; or the potentiality of embarrassment from multifarious
pronouncements by various degpaents on one question.

Baker v. Carr 369 U.S. 186, 217 (1962). As at least otieer court has foundPlaintiffs’ claim
has at least two of the foregoing characteristidacks “judicially discoerable and manageable
standards for resolving it,” and it requires “aitiad policy determinatiorof a kind clearly for

nonjudicial discretion.”See Bhatti v. FHFA332 F. Supp. 3d 1206, 1218 (D. Minn. 2018).
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Start with the “reasonable undeetbircumstances” standard. iigudicially discoverable
and manageable? The OLC has identified the following considerations that would be pertinent to
whether the tenure of an actimgrector of the Office of Maagement and Budget (OMB) is
unreasonably long:

the specific functions beg performed by the Acting Dickor; the manner in which

the vacancy was created (death, long-pldmesignation, etc.); the time when the

vacancy was created (e.g., whether near the beginning or the end of a session of the

Senate); whether the President has semnaination to the Senate; and particular

factors affecting the President’s choice (eagdesire to appraighe work of an
Acting Director) or the President’s abylito devote attention to the matter.

Office of Legal Counsel, U.S. Dep’'t of JusticBtatus of the Actindirector, Office of
Management and Budget997 WL 18076, at *3 (Dec. 22, 1977). Those considerations would
also be relevant to the tenwéthe acting Director of the HFA. The FHFA also proposes the

following factors: “the difficdty of finding suitable candidasé for ‘complex and responsible
positions,” and the “uncertainties created by @gslén the enactment’ giending legislation.”
(Br. of FHFA Defs. in Supp. of Mot. to Disss 26 (quoting Office of Lgal Counsel, U.S. Dep't

of Justice,Department of Energy—Appointment otehim Officers—Department of Energy
Organization Act (42 U.S.C. § 7342978 WL 15326, at *4 (May 18, 1978)).) And one could
just as easily come up with other relevant factsugh as whether the Senate is able to devote
attention to the matter.

The factors relevant to a reambleness inquiry are fraughitivtoo much complexity and
subjectivity to be objectively ganingful. And they would rege the Court to look over the
shoulder of at least one of tlther branches of government éwaluate interal processes,
personnel decisions, and political dynamics thatGbert is ill-equipped to assess. How, for

instance, would the Court discoyéet alone measure, the President’'s or the Senate’s ability to

devote attention ta nomination?
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Plaintiffs’ two-year limit would be more maneaple, but it is wholly arbitrary. Plaintiffs
purport to glean this limit frorthe Recess Appointments Clause, thet rationale for limiting the
length of a recess appointment is different friva rationale for limitinghe length of an acting
officer designation. The Recess Appointments €dgoermits the President to appoint officers
when the Senate is temporarily unavaigata provide its advice and conseftee Noel Canning
573 U.S. at 540 (“[The] purpose is to permit thedrient to obtain the astnce of subordinate
officers when the Senate, due to its recess, caramfirm them.”). To prevent the abuse of this
mechanism by the President, it makes sensettogtiierms of recess appointments to a fixed length
of time after the Senate returnsrfrats recess and is alatble to fulfill its rde in the appointment
process.

In contrast, acting officers allow executiagencies to continuginctioning when the
position filled by the appointed officer is vacant or the appointed officer is unavailable. These
vacancies can arise at any time and their duratiaybe unpredictable. And unlike the time limit
built into the Recess Appointments Clause, a fikeé limit for the tenure adicting officials could
have severe consequences; it would threatengplerthe work of an agency whenever that limit
is reached. An agency withouhaad may be unable to compl&sks assigned to it by Congress.
HERA, for instance, assigns manytbé powers created by that statto the FHFA Director.

Imposing a two-year limit on thenure of acting officials wdd be tantamount to making
a “policy determination” that two years is sufficigime for the President to determine that a new

appointment is necessaid/and then to complete the nomination and confirmation process for the

131n situations where the appointed official is absenttdw illness or other emergency, it might not be immediately
apparent when and whether that person will return to their post.
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appointee, no matteéhe circumstances. Furthermore, Plaintiffsproposed limitwould put the
Court’s stamp of approval on any tenure up to years, potentially displacing political pressures
that might otherwise favorshorterterm for acting official$®> A policy determination of this sort

is not suitable for judicial discretion; it is betteft to the other branches of government. Indeed,
nothing prevents Congress from curbing the iBegg’s reliance on acting officials by imposing
time limits on their terms of send¢just as Congress did for acting officials designated as such
under the FVRA. Accordingly, Plaintiffs’ ostitutional claim is not justiciable.

C. Plaintiffs’ Statutory Claim

Alternatively, Plaintiffs corgnd that DeMarco’s tenure asting Director was invalid
because it did not comply withERA. President Obama designaMarco to be acting Director
after the resignation of Lockhart. Lockhartsamairector of the OFHB when Congress enacted
HERA. Lockhart became Director of the FHRAder the transitional provision of HERA, which
provides:

Notwithstanding paragraphs (1) and (2yring the period beginning on the

effective date of the Federal HousiRigance Regulatory Reform Act of 2008, and

ending on the date on which the Direa®appointed andanfirmed, the person
serving as the Director of the Office ofdezal Housing Enterprise Oversight of the

Department of Housing aridrban Development on that effective date shall act for
all purposes as, and with thdl powers of, the Director.

12 U.S.C. 8 4512(b)(5). In other words, whbka FHFA replaced the OFHEO, HERA installed
OFHEQO'’s Director, Lockhart, to “act for all purpasas, and with the full powers of, the Director”

of the FHFA until another Directas “appointed and confirmed.ld.

¥ Plaintiffs suggest that an exception might be allowed in “unusual circumstances” (Pls.’ Br. in Opp’n to FHFA Defs.’
Mot. to Dismiss 14), but determining what circumstances are “unusual’ leads back to the problemst iin
applying a reasonableness test.

% The FVRA, for instance, imposes a 210-day limit on the tenure of acting officials dedignader that statute, with
longer terms permitted in certain circumstancBse5 U.S.C. § 3346. Although that statute does not apply here, it
reflects a judgment about the appropriateite of acting officials to which the &ident may feel pressure to conform.
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Plaintiffs interpret § 4512(b)(5) to mean that Lockhart was not a Director of the FHFA;
instead, he simply acted as ofdaintiffs note that ta President did not appaiLockhart to serve
as Director of the FHFA “for germ of 5 years,” in accordance with 12 U.S.C. § 4512(b)(1), (2).
Consequently, when Lockhart rgeed, Plaintiffs comnd that there was rideath, resignation,
sickness, or absence of the Bi” that would trigger the actg Director provison in 12 U.S.C.

8§ 4512(f).
1. The statutory claim is not properly before the Court.

Plaintiffs’ statutory claim is natontained in their complainGenerally, a plaintiff cannot
raise a new claim in a brief responding to a motmdismiss without seeking leave to amend the
complaint. See Car Carriers, Inc. v. Ford Motor C@45 F.2d 1101, 1107 (7@ir. 1984) (“[I]t
is axiomatic that the complaint may not beestted by the briefs inpposition to a motion to
dismiss.”). Plaintiffs have adady amended their complaint ondéhey have not asked the Court
for leave to amend it again.

2. The statutory chim is meritless.

Even if the Court were to givelaintiffs leave to amendeir complaint, the Court would
dismiss the new claim because it isrithess. Like other courts thative examined this issue, this
Court is not persuadday Plaintiffs’ interpretation of HERASee Bhatti332 F. Supp. 3d at 1222-
23 (rejecting a similar claimkee also FHFA v. UBS Americas In¢l2 F.3d 136, 144 (2d Cir.
2013) (“Because Lockhart was legally the Dioectthe President was thworized to appoint
Deputy Director DeMarco as Acting Rictor upon Lockhart’s resignation.FHFA v. City of
Chicagq 962 F. Supp. 2d 1044, 1054 (N.D. Ill. 2013) (same).

Lockhart was a Director of the FHFAAs the district court explained Bhatti:

Section 4512(b)(5) [of HERA] is the fiftparagraph of subsection (b), which is

generally concerned with the appointmenthef director. The first four paragraphs
of subsection (b) describe the processdppointing a director and govern the
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length of his tenure. The fifth paragh, under which Lockhart became the
director, begins with thphrase “[n]otwithstanding pagraphs (1) and (2)"—thus
indicating that the person designated under (b){6uld be subject to those
provisions if not for theexcepting language. The stture and language of
subsection (b) thus conndbk “director” appointed undd€b)(5) to tke “director”
appointed under (b)(1). For that reasor lfetter reading of éhstatute is that
(b)(5) is not describing sme unique official, but ratr a directorlike those
described in (b)(1) (albedppointed under a special thed and with a special
tenure not applicable to later directors).

This interpretation is further bolstered by tfact that (b)(5) vests the director’s
duties in the former director of OFHE@ecause the officef OFHEO director
required Senate confirmation, Lockhart @babnstitutionally serve as the director
(and not merely the acting directogf FHFA without additional Senate
confirmation. See FHFA v. UBS Americas In¢12 F.3d 136, 144 (2d Cir. 2013)
(holding that Lockhart’s duties as FHF#rector were “germane” to his duties as
OFHEO director and therefohe did not need to be renominated and reconfirmed).
And indeed, paragraph (b)(5) states thiad appointed ingidual acts “forall
purposes as” and “with thHell powers of” the director. (Emphasis added.) This
case is therefore unlikboolin Security Savings Bank.S.B. v. Office of Thrift
Supervisionin which the D.C. Circuit held th#te resignation adn acting director
who was not appointed in conformity witthe Appointments Clause did not trigger
a “vacancy” within the meaning of tMacancies Act. 139 F.3d 203, 207-08 (D.C.
Cir. 1998).

Bhatti, 332 F. Supp. 3d at 1222-23.

In summary, DeMarco’s designation as actidigector was proper because the text and
structure of HERA indicate thabckhart served as Director tie FHFA, even though he had a
different term and a differerppointment process than therdators who succeeded him.
Lockhart’s resignation, therefore, triggered tieting Director provision in § 4512(f), giving
President Obama the authority to designate DeMarco as acting Director.

IX. Count IV: Violation of the Nondelegation Doctrine

Count IV of the complaint eims that HERA violates éhnondelegation doctrine because
it impermissibly delegates legislative power tofi#=A. Plaintiffs assethat HERA gives broad
discretion to the FHFA wdm it acts as conservator, withouti@rlating an “inteligible principle

to guide [the] FHFA's exercise difiscretion.” (Am. Compl. { 165.)

57



Case 1:17-cv-00497-PLM-RSK ECF No. 66 filed 09/08/20 PagelD.1815 Page 58 of 61

Article | of the Constitution vests “all legislaéWwPowers” in CongresdJ.S. Const. art. |,
8 1. Under the nondelegation doctrine, “Congress generally cannot delegate its legislative power
to another Branch [of government]. Mistretta v. United States488 U.S. 361, 372 (1989).
Congress can, however, “obtain[] the assise of its coordinate Brancheslti. There is no

intelligble principle

m

nondelegation problem if Congressopides an to guide the agency
exercising delegated authorityd. (quotingJ.W. Hampton, Jr., & Co. v. United Stgt@g6 U.S.
394, 406 (1928)). “The cases where Congress ewliie nondelegation principle are few and far
between.” Hachem v. Holder656 F.3d 430, 439 (6th Cir. 201¥ge Whitman v. Am. Trucking
Ass’ns 531 U.S. 457, 474 (2001) (“In the history thle Court we have found the requisite
‘intelligible principle’ lacking in only two statutes . . . .").

HERA gives the FHFA several powers whetirag as conservator. For instance, the

FHFA may “take over the assets of and operategelated entity,” “perform all functions of the
regulated entity,” and “preserve and conserve iseta and property of the regulated entity.” 12
U.S.C. 8§ 4617(b)(2)(B)(i)-(iv).In addition, the FHFA may

.. . take such action as may be—
(i) necessary to put thegelated entity in a soundhd solvent condition; and

(i) appropriate to carry othe business of the regulatedtity and preserve and
conserve the assets and property of the regulated entity.

Id. 8 4617(b)(2)(D). The FHFA cansa exercise “such incidentpbwers as shall be necessary

to carry out” the powers grantéol the FHFA as conservatotd. 8 4617(b)(2)(J)ji And when

exercising its conservator poweitse FHFA “may take any action@rized by this section” that

it determines “is in the best interestdiud regulated entity or the Agencyid. 8 4617(b)(2)(J)(ii).
Congress provided additional guidance whentaldshed Fannie and Freddie. It stated

that Fannie’s role is to “provide stability’iand “ongoing assistance to” the “secondary market
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for residential mortgages” by “ineasing the liquidity of mortgagavestments” and “improving

the distribution of investment cii@l available for residential nitgage financing[.]” 12 U.S.C.

§ 1716(1)-(3). Freddiemle is similar. SeeFederal Home Loan Mortga Corporation Act, Pub.

L. No. 91-351, preamble, 84 Stat. 450 (1970) (indicating that Freddie’s purpose is to “increase the
availability of mortgageredit for the financing afirgently needed housing$gee alsd.2 U.S.C.

§ 1454 (giving Freddie the power poirchase and sell residentiabrtgages). Collectively, the
foregoing provisions provide aintelligible principle to guide the FHFA’s discretion as
conservator.

Plaintiffs seize on the permissive languageHiBRA’s grant of authority to the FHFA,
particularly the statute’s use tife term “may,” contending that it leaves no intelligible principle
to guide the FHFA. According t8laintiffs, HERA’s grant ofliscretion to the FHFA somehow
suggests that there is no linw what the FHFA can doSéePIs.’ Br. in Suppof Mot. for Summ.
J.11)

On the contrary, HERA is sufficiently clear albdlie powers that it grants to the FHFA as
conservator. HERA'’s permissitanguage simply gives the FHREexibility in the exercise of
those powers. “FHFA as conservator mayaxarcise a power beyond the ones grant€aflins,
938 F.3d at 579. In short, Plaiifdi argument is metless and Count IV afhe complaint fails to
state a claim.

X. Count V: Violation of the Private Nondelegation Doctrine

Under the private nondelegation doctrine, trenbhes of the federal government generally

cannot delegate their sovereign powers to a private eSitg.Carter v. Carter Coal G298 U.S.

238, 311 (1936). “Any delegation mgulatory authorityto private persons/hose interests may
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be and often are adverse to the interestshrstin the same business’ is disfavoreRittston
Co. v. United State868 F.3d 385, 394 (4th Cir. 2004) (quotidgrter, 298 U.S. at 311).

Plaintiffs have asserted this claim in the @égive, in the event that the Court finds that
the FHFA acted as a private entity when adapthe Third Amendment. (Am. Compl. § 171.)
This Court concluded that the FHFA exerdisgovernmental power when adopting the Third
Amendment. In other words, the FHFA is not &vgtle entity and did nact as suchThus, the
private nondelegation doctrine does not apply here.

Xl. Treasury

Treasury argues that the Court should dismigs &n additional reason. Plaintiffs’ claims
focus on the structure of the FHFA, the powetsgkted to the FHFA bydhgress, and the tenure
of the FHFA’s acting Director. Treasury is af@leant only because it is a party to the Third
Amendment and Plaintiffs contend that the appaterrelief is to unwind that agreement and
require Treasury to return the payments that the FHFA made to Treasury. Even if Plaintiffs had
stated a claim against the other DefendantsCinart agrees that Pldifis’ allegations do not
permit a plausible inference that Treasury itselfatiedl the Constitution. Thus, Plaintiffs fail to
state a claim against Treasury.

Plaintiffs’ response is that pgroperly joined Teasury as a defendantf Plaintiffs had
stated a viable claim against the other Defendéms, the Court would esider whether Rule 19
of the Federal Rules of Civil Procedure permits the Court to retain Treasury as a defendant. Even
where a party is “found not to havelated any substantive rightif the plaintiff, Rule 19 gives
the Court authority to retain that party in tlevsuit and subject it to the “minor and ancillary
provisions of an injunctive ordeas the District Court might findecessary to grant complete

relief[.]” Gen. Bldg. Contractors Ass’n v. Pennsylvadia8 U.S. 375, 399 (1982). In other words,
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“a plaintiff's inability to state a direct cause a€tion against [a party] does not prevent [that
party’s] joinderunder Rule 19.” EEOC v. Peabody W. Coal Ca@00 F.3d 774, 781 (9th Cir.
2005). But given that there are no viable claims against the othendaets, the Court will
dismiss Treasury for faite to state a claim.
Xll. Conclusion

In short, Plaintiffs’ amended oaplaint fails to state a claimAccordingly, the Court will
grant Defendants’ motions to dismiss on that bas@. similar reasons, Pldiffs are not entitled
to summary judgment. Therefore, the Coullt deny their motion for summary judgment.

An order and judgment will enter consistent with this Opinion.

Dated: September 8, 2020 /s/ Paul L. Majone
PauL. Maloney
UnitedState<District Judge
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