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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

LAKESIDE SURFACES, INC.,

Plaintiff,

v Case No. 1:18-cv-110

CAMBRIA COMPANY, LLC, HON. JANET T. NEFF

Defendant.

OPINION

This is a diversity action asserting claims for breach of contract, violation of the Michigan
Franchise Investment Law (ML), Mich. Comp. Laws 8§ 445.150&t seg. violation of the
Uniform Commercial Cod€UCC), and promissory estoppdiefore the Court are Defendant’s
motion to dismiss the first amended complaint fimilure to state a claim (ECF No. 42) and
Plaintiff's motion to amend the complaint (EG. 52). For the reasons herein, the Court will
grant Defendant’s motion and dismiss the casadtition, the Court willleny Plaintiff's motion.
Suffice it to say that the path to the ultimatsolution of the issues presented is like pulling a
thread and watching thehwle sweater unravel. One legal as& leads to another and another
and another. The end result, however, is thiatcase belongs in thdinnesota forum agreed

upon by the parties.

l. Background

Plaintiff Lakeside Surfaces, Inc. is a Michig corporation that fabricates and sells

countertops made of quartz, stone, and rotaid-surface materials. Defendant Cambria
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Company, LLC is a Minnesota company thatnofactures and sellssitown brand of quartz
countertop surfaces.

In 2011, Lakeside was a successful seller of countertops made by Cambria and other
manufacturers. In recognition of that success, Cambria offered Lakeside the rare opportunity to
become one of its “Lexus Partnérd o qualify for this partnerspi Lakeside had to meet certain
requirements. Among other thingsskeside had to have a broaglstomer base sales history
averaging two truckloads of Cambria product penth, and the ability téabricate at least 10,000
square feet of Cambria product per month. atldition, Lakeside agreed to offer Cambria’s
countertops as its “lead quartafaicing product” (i.e., at least 8086 Lakeside’s business). (ECF
No. 4-1, PagelD.68.) Lakeside alagreed to employ at least tiidl-time salesrepresentatives
to promote Cambria, to haves personnel attend Cambria’s trimg program in Minnesota, to
employ a field service technician trained by Camkio promote only Cambria’s brand on all of
Lakeside’s vehicles, and to purchase more 8&0)000 in “Cambria point afale materials” per
year. (d., PagelD.67.)

The parties set forth the terms of their nelatrenship in a handfudf documents with the
following titles: Credit Agreement, Securigreement, Order Terms and Conditions, Limited
Lifetime Warranty, and Business OperatiRgquirements Manual BRM) Acknowledgement
Form. SeeECF No. 4-1) They refer to these documentstzes Business Partnership Agreements
(“BPA").

By all appearances, the new relationshigs waprofitable one. 12017, Lakeside sold

approximately $23,000,000 in Cambria products. Moredwakeside alleges that it far exceeded

1 The Court can consider these documents because thexeafiened in the complaint and are central to Lakeside’s
claims.



all of the requirements in the BPA. For mste, in 2015, 86% of Lakele’s sales came from
Cambria products. By 2017, tha¢rcentage had increased2®%. During that time period,
Lakeside made significant invesénts to boost its sales of Camabproducts. It constructed a
$1,000,000 design gallery incorporating Cambriaranding, as well as a $6,000,000 facility
capable of fabricating &ast 50,000 square feet@ambria slabs per month.

Cambria allegedly “pushed’stLexus Partners to increagapacity and to sell only
Cambria products. (First Am. Comfii 25, ECF No. 34.) Lakesiddees that it neer agreed to
sell Cambria products exclusivelyevertheless, it was committedtteir business relationship.

It allegedly built its new fabcation facility with the expeation that Cambria would make
Lakeside the “sole sourgeovider” of Cambria ppducts in Michigan. 1¢l.)

Lakeside’s expectation never came to fruition and its relationship with Cambria came to
an abrupt end in January 2018. A few monthslier, Lakeside employees had traveled to
Cambria’s headquarters in Minnestdadiscuss Lakeside’s desi@ become the only fabricator
of Cambria countertops in MichigarLakeside also told Cambriaathit believed it could expand
its market by offering builders lower cost alternatives to Cambria quartz. Cambria had some
concerns about Lakeside’s propodalt it allegedly gave Lakesideerbal approval to offer a
granite countertop to builders.

In December 2017, Cambria learned that Lakeside was offering its customers a new quartz
product called Aurea Stone. Cambria was not pldéa$n January 3, 201i8told Lakeside that
“supplying other quartz is an immediate termioatof our partnership as well understood[.[d. (

1 33.) Cambria immediately stoppslipment on all orders from Lakesidebdut a week later,
Cambria formally terminated its relationship withkeside, claiming thdtakeside had breached

their agreements.



Lakeside contends that Canads unilateral termination of the BPA caused significant
harm to Lakeside’s reputation and its abiltty fulfill customer purchase orders. Cambria
cancelled orders for 120 slabs aifiartz, leaving Lakesideith $500,000 worth of unfulfilled
customer orders.

Count | of the first amended complaint ot that Cambria breached the BPA, and the
implied covenant of good faith and fair degl therein, by terminatg the BPA without good
cause and without reasonable notice and an apptytto cure. Lakeside contends that
Michigan’s Franchise InvestmeLaw (MFIL), Mich. Comp.Laws § 445.1501 et seq., required
good cause as a basis fomtarating their relationship.

Count Il claims that Cambriadiinot comply with the MFIL irconnection with the offer,
sale, or purchase of a franchise. Specifjcdllambria allegedly committed fraud under Mich.
Comp. Laws 8§ 445.1505(c) by “deceitfully encoynag]’ Lakeside to build the fabrication
facility and to make other caplt investments so that Lakdsi could become the exclusive
provider of Cambria products in Michigan whenfant, Cambria never intended to make Lakeside
an exclusive distributor. (First Am. Compl.  6&)addition, Cambria alfgedly failed to disclose
the information required biylich. Comp. Laws 8§ 445.1508 for the sale of a franchise.

Count Il also repeats the alain Count | that Cambria ditbt have good cause to terminate
the BPA, and did not provide Lakeside noticeagburported breach and an opportunity to cure
that breach, but frames Cambria’s conductaagiolation of the MFIL, Mich. Comp. Laws
§ 445.1527(c).

Count Il claims that Cambria did not act good faith and did not provide reasonable

notice of termination as required by 8en 309 of the Uniform Commercial Code.



Count IV asserts a claim for promissory estdpplLakeside contends that it reasonably
relied upon Cambria’s representais that their business relatibis would continue and that
Cambria would make Lakeside aofs source supplier” of Cambriaqatucts in Michigan. (First
Am. Compl. 1 88.)

Count V claims that Lakeside is entitled declaratory relief under 28 U.S.C. § 2201.
Specifically, Lakeside seeks a declaration tbambria wrongfully terminated their agreements
and that Lakeside is the rightfovner of all “floor plan disphgs and related advertisement goods
and materials it purchased[.]1d( 1 99.)

As relief, Lakeside seeks monetary damdgeshe harm caused by Cambria, as well as

the declaration in Count V.

. Dismissal Standard

A complaint may be dismissed for failure to state a claim if it fails “‘to give the defendant
fair notice of what the . . . claim ®nd the grounds upon which it rests.Bell Atl. Corp. v.
Twombly 550 U.S. 544, 555 (2007) (quoti@gnley v. Gibson355 U.S. 41, 47 (1957)). While a
complaint need not contain detailed factual allegations, a plaintiff's allegations must include more
than labels and conclusion§wombly 550 U.S. at 555Ashcroft v. Igbal 556 U.S. 662, 678
(2009) (“Threadbare recitals tife elements of a cause of action, supported by mere conclusory
statements, do not suffice.”). &leourt must determine whethee ttomplaint contains “sufficient
factual matter, accepted as true, to ‘state a diairalief that is plausible on its face.lgbal, 556
U.S. at 678 (quotinffwombly 550 U.S. at 570). “A claim has fatplausibility when the plaintiff
pleads factual content that allows the court to draw the reasonable inference that the defendant is
liable for the misonduct alleged.”Igbal, 556 U.S. at 679. Although thausibility standard is
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not equivalent to a “probabilityequirement,’ . . . it asks for motkan a sheer possibility that a



defendant has acted unlawfullyfgbal, 556 U.S. at 678 (quotinfwombly 550 U.S. at 556).
“[W]here the well-pleaded facts dwt permit the court to infer motkan the mere possibility of
misconduct, the complaint has giésl—but it has not ‘show[n]'—thdhe pleader is entitled to
relief.” Igbal, 556 U.S. at 679 (quoting Fed. R. Civ. P. 8(a)(2)).

When considering a motion to dismiss for failtoestate a claim, e¢hCourt generally does
not consider matters outside the pleadings sriles Court treats the motion as one for summary
judgment under Rule 56 of the FealeRules of Civil ProcedureGavitt v. Born 835 F.3d 623,
640 (6th Cir. 2016)see alsd~ed. R. Civ. P. 12(d) (“If, on a motion under Rule 12(b)(6) . . .,
matters outside the pleadings are presenteddmat excluded by the court, the motion must be
treated as one for summary judgment under Rule 56.”). On the other hand, the Court may consider
“exhibits attached to the complaint, public recortisns appearing in the record of the case, and
exhibits attached to defdant’s motion to dismiss, so longtasy are referred to in the complaint
and are central to the claimsntained therein, without convarg the motion t@mne for summary

judgment.” Gavitt, 835 F.3d at 640.

IIl.  Forum-Selection Clause

Cambria argues that the Coshiould dismiss this action becausakeside’s claims belong
in a different forum. The BPA contains a pion designating a Minneta state court as the
proper forum for this disputeA Rule 12(b)(6) motion is a permissible way to enforce a forum-
selection clauseSee Wilson v. 5 Choices, LLTZ76 F. App’x 320, 326 (6th Cir. 2019).

The Credit Agreement states:

This agreement shall be governed by amastrued in accordanedth the laws of

the State of Minnesota. Any proceeding involving this Agreement and/or any
claims or disputes relating to the agress and transactions between the parties
shall be in the District Qurt of Le Sueur County, &e of Minnesota, and the
undersigned hereby submits to the jurisdic and venue of that Court. The
undersigned agrees not tas@and waives any objeati or defense based upon the
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venue of such Court and any objectardefense based on forum non conveniens.
The Customer also agrees to the teand conditions of the other agreements
included herein, Cambria Order Terms @uhditions, the Cambria Natural Quartz
Lifetime Limited Warranty, ad the Security Agreement @ny) which are hereby
made a part of this Agreement.

(ECF No. 4-1, PagelD.56.) In other words, @redit Agreement incorpates the terms of the
other documents in the BPA and specifies that proper forum for resolving any claims or
disputes relating to those agreemtseamd any transactions betweea plarties is the District Court
of Le Sueur County, Minnesota. i$ltlause is broad enough to emqaass all of Lak&de’s claims
because they all “relate to” the agreements amus#ctions between the parties. Moreover, the
clause states that any proceedings “shall’irbéMlinnesota, which means that the clause is
mandatory, rather than permissiv@his Court is not the Digtt Court of Le Sueur County,
Minnesota. Consequently, the Court must ceilee whether the forum-selection clause is
enforceable, and if so, whetht@e Court should enforce it.

Lakeside responds that the fortselection clause is invdliunder Michigan law. There
are two problems with this arqent. The first is that federal law, not state law, governs the
enforceability of a forunselection clause in thegproceedings. The second is that the parties
agreed that Minnesota law, not Michigan lavauld govern their agreement. Thus, to the extent

that the Court must look to state law, theufo-selection clause islid and enforceable.

A. The forum-selection clauseis enforceable under federal law

In a diversity action like thi®ne, “the enforceability ofhe forum selection clause is
governed by federal law.”"Wong v. PartyGaming Ltd589 F.3d 821, 828 (6th Cir. 2009).
According to the Sixth Circuit, enforcement afforum-selection clause falls on the procedural

side of the line drawn i&rie R.R. Co. v. Tompkin804 U.S. 64, 58 (1938)etween procedural



issues to which the Court applies federal law sutastantive issues to wh the Court applies the
law of the forum state.

Under federal law, a court reuconsider the following fagots to determine whether a
forum-selection clause is enforceable: “(1) whether the clause was obtained by fraud, duress, or
other unconscionable means; {#@)ether the designated forunowd ineffectively or unfairly
handle the suit; and (3) whether the designated feovauid be so seriously inconvenient such that
requiring the plaintiff to bringuit there woulde unjust.”Wong 589 F.3d at 828. The burden of
showing that the forum-selectiatause is unenforceable liegthvthe party opposing enforcement
thereof. Smith v. Aegon Cos. Pension Blae9 F.3d 922, 929 (6th Cir. 2014).

Lakeside does not address anytled foregoing factors in itigriefs. It does not contend
that the forum-selectiodlause was obtained by fraud, duress, or other unconscionable means. It
does not contend that a Minnesota state court woaftectively or unfairlyhandle its suit. And
it does not contend that such auim would be seriously inconvenie On the contrary, Lakeside
alleges in the complaint that it regularly sendeitgloyees to Minnesota for training. It also sent
representatives to Minnets to discuss its plan to be tbeclusive provider of Cambria products
in Michigan. That being the case, Lakeside matsshown that it would be unjust for it to pursue
its claims in Minnesota. Accoirthly, Lakeside has not shown ththe forum-selection clause is

unenforceable under the testifong

B. Totheextent that statelaw isrelevant, the Court can enforce
the forum-selection clause

As indicated, Lakeside contentigt the forum-selection clae is invalid under the MFIL,
which renders void and unenforcéalany provision in a francke agreement “requiring that
arbitration or litigation beconducted outside [Michigan]."Mich. Comp. Laws § 445.1527(f).
AlthoughWongdoes not permit the Court ¢onsider the impact of state law on the enforceability
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of a forum-selection clause, so®urts have reasoned that tadidity of a forum-selection clause

is distinct from itsenforceability See Arbor Beverage Co. v. Phillips Farms, LIND. 14-CV-
12907, 2015 WL 470603, at *5 (E.D. Mich. Feb. 4, 2015). (“[T\Menginquiry evaluates the
enforceability of the forum seleoti clause, not the validity of it.”Norton v. E. Kenneth Wall &
Assocs., IngNo. 12-2882-STA-dkv, 2013 WL 12149641, at(¥®.D. Tenn. Jan. 30, 2013) (“The
holding ofWong v. Party Gamindoes not explicitly apply tatsations where state law purports

to make a forum selection clause valinitio versus making them simplynenforceable.”). After

all, contracts are creatures of state law. If Mjah law rendered the forum selection clause void

at the time the partieagreed to it, then arguably therensthing for this Courto enforce.
Consequently, perhaps the Court can examine the clause’s validity under state law before
determining whetheit is enforceableinder the factors iWong Cf. Langley v. Prudential Mortg.
Capital Co., LLC 546 F.3d 365, 368 (6th Cir. 2008) (affirmidgptrict court’s decision to look at
state law to determine “the initial question of whether the agreements containing the forum
selection clauses were valid”) (decided befdeng.

Examination of the factors iWong reveals that the distinction between validity and
enforceability is not clear cut. Those fastalready take into acant circumstances like
unconscionability and fraud, which render a contracportion thereof, invalid under the laws of
many states, including Mhigan. The court iWong could have included additional factors
bearing on the validity o forum selection clause, suchvaisether the forum selection clause

conflicts with the law of a state with an ingst in the dispute, but it did not do so.



The reasons given by the courtWongfor adopting federal law are also instructive. It
adopted factors from the Restatem¢Becond) of Conflict of Lawfsin order to “maintain
harmony” with other Circuits, avoid “inconsisteggcisions in diversity cases,” and promote the
“strong federal interest in proce@dlmatters in federal court[.]"Wong 589 F.3d at 827-28.
Permitting Lakeside to assert a state-specificrdefeéo enforcement of the forum-selection clause
in this case arguably undermines the reasons diyehe Court of Appealfor adopting a uniform
federal standard.

Furthermore, Lakeside’s relie@ on state law to avoid enforcement of the forum selection
clause is similar to an approaekpressly rejected by the Six@ircuit. The Court of Appeals
declined to follow the Seventind Tenth Circuits, which “haveeld that thdaw which governs
the contract as a whole also governs theresfbility of the forum selection clauséWong 589
F.3d at 827.Wongrejected that approach in favor oftitsee-factor test. This Court must do the
same.

Even if state law is not directly applicaptee Supreme Court suggested another avenue
for potentially considering the impact of state lawMrs Bremen v. Zapata Off-Shore C407
U.S. 1 (1972). IBrementhe Supreme Court stated that a forselection claus&should be held
unenforceable if enforcement would contraversérang public policy of the forum in which suit
is brought, whether declared by stator by judicial decision.’ld. at 15. Herethat would mean
the Court should not enforce the past forum-selection clause dfoing so would be contrary to

the strong public policy of Mhigan, the “forum” in which.akeside brought its action.

2 Wongcited Security Watch, Inc. \Bentinel Systems, Ind.76 F.3d 369 (6th Cir. 1999) as the source of its factors.
Security Watclobtained the factors from the cdmd Restatement § 80 cmt. Security Watch176 F.3d at 375.
Curiously, neithemongnor Security Watchmention that the Second Restatemadeb states that “Effect must be
denied a choice-of-forum provision in situations whereptiozision is invalidated by atute.” Restatement (Second)
of Conflict of Laws § 80 cmt. b.
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After Wong the role thaBremenplays in diversity cases is uncledongdid not list the
“public policy” rule in Bremenas one of the factors thatcourt should considerBremenis
distinguishable because it involved admiralty gdiction; however, the Sixth Circuit has cited
Bremenin many diversity casesSee, e.g.Certified Restoration Dry Cleaning Network, LLC v.
Tenke Corp.511 F.3d 535, 541 (6th Cir. 2008hell v. R.W. Sturge, Ltb5 F.3d 1227, 1229
(6th Cir. 1995)Moses v. Bus. Card Express, @29 F.2d 1131, 1136 (6th Cir. 1991).

Some district courts in this circuit Veareferred to theublic policy rule inBremenas an
“exception” to theWongtest, or as an additional factor for the court to consiSee, e.g City of
Jeffersontown, Ky. v. Digital Ally, IndNo. 3:18-CV-00170-RGJ-RSE, 2019 WL 1440315, at *2
(W.D. Ky. Mar. 31, 2019)Aldridge Elec., Inc. v. Am. Mun. Power, Inblo. 5:16—CV-00163—
GNS-LLK, 2017 WL 986682, at *2 (W.D. Ky. Mar. 14, 201Brand Energy Servs., LLC v.
Enerfab Power & Indus., IncNo. 3:15-cv-01530, 2016 WL 106506G&#,*4 (M.D. Tenn. Oct.
28, 2016);Unique Shopping Network, LLC v. United Bank Card,,INo. 3:10-CV—-428, 2011
WL 2181959, at *9 (E.D. Tenn. June 3, 2011). In addjtother circuits that apply federal law to
the enforcement of forum-selection clauses inrdae cases continue tese the public policy rule
in Bremen See Gemini Techs., Inc. v. Smith & Wesson C8@4 F.3d 911, 914-15 (9th Cir.
2019) (applying the rule and citimgses from other circuits).

A close reading o#Wongsuggests that the Sixth Circuibuld not apply the public policy
rule in Bremento diversity actions. Not only is theleuconspicuously absent from the list of
factors to consider, but the CourtAghpeals implicitly limited the reach &@remento the “context
of admiralty cases[.]"'Wong 589 F.3d at 826. IWong the court decided for the first time that

federal law governs the enforceldliof forum-selection clauses diversity ations. The other
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diversity cases in whicthe Sixth Circuit citedBremenwere decided beford/ong Thus, it is
doubtful that the public policy rule Bremenapplies here.

In an abundance of caution, however, the Catlltassume that thpublic policy rule in
Bremenis part of the federal law governing the ewgmability of forumselection clauses in
diversity cases. Under that assumption, the Cowrst consider Michi@n law to determine
whether enforcement of the fanuselection clause would contene a strong public policy of
Michigan. Lakeside contendsaththe MFIL is a sbng or fundamentgbublic policy, and that

enforcing the forum-selection clausetire BPA would contravene that policy.

A. Michigan law does not invalidate the forum-selection clause
because Minnesota law governsthe BPA

At the outset, the Court notes that the MRpplies to the BPA only if the parties’

relationship was a franchise. At this stageha&f case, the Court must accept Lakeside’s well-

pleaded allegations in the complaint as truengequently, the Court accepts as true Lakeside’s

factual allegations indicating that it is a frarsee eligible for protémn under the MFIL.
The MFIL defines a franchise as an agreathwhereby all of the following apply:

(a) A franchisee is granted the right tegage in the business offering, selling,
or distributing goods or sexgés under a marketing plam system prescribed in
substantial part by a franchisor.

(b) A franchisee is granted the right to engage in the business of offering, selling,
or distributing goods or services subsiaht associated with the franchisor’s
trademark, service mark, trade nanugdtype, advertising, asther commercial
symbol designating the franisbr or its affiliate.

(c) The franchisee is required to payedily or indirectly, a franchise fee.

Mich. Comp. Laws 8 445.1502(3).

As to the first element, Lakeside alleges that Cambria granted it the right to sell Cambria’s

qguartz countertops according to ampl‘prescribed in substantial ppdoy Cambria.” (First Am.
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Compl. 1 59.) A “Business Operating Requirersavianual” set forth the requirements of this
plan. (d. 1 18.) These allegations satisifie first element of a franchise.

Lakeside further alleges that it sold gootsbstantially associated” with Cambria
trademarks. I¢l. 1 59.) To be substantially associgtéthe franchisee nsi be financially
dependent upon the franchisor,” as when thectisee “depend[s] upaie franchisor for the
bulk of [its] business.”Jerome-Duncan, Inc. v. Auto-By-Tel, LLT76 F.3d 904, 911 (6th Cir.
1999). In this case, more than 80% of Lakésidales were of Camlariproducts, satisfying the
second element of a franchise.

As to the third element, Lakeside allegbat Cambria required it to pay an indirect
franchise fee by purchasing more than $50,000isptdy advertising,including “cheese boards,
Cambria signs, automobile wrapasnd various other services.(First Am. Compl. § 59(c).)
Depending on the facts, these pusdggmmay or may not qualify as imdlirect franchise fee, but
Lakeside’s allegations arsufficient to plausibly allege dhit was a franchisee protected by the
MFIL. Cambria does not arguehetrwise in its motion to dismissp the Court l&no reason to
conclude that Lakesideould not qualify for protection under the MFIL.

Nevertheless, Lakeside’s reliance on the MHBlproblematic because the parties agreed
that the BPA would be “governed by and condrueaccordance with” Minnesota law. “It is
undisputed that Michigan’s public policy favdie enforcement of contractual forum-selection
clauses and choicd-taw provisions.” Turcheck v. Amerifund Fin., Inc/25 N.W.2d 684, 688
(Mich. Ct. App. 2006). Minnesota law does not pbihiorum-selection @uses, and the MFIL
does not prohibit parties from cheng another state’s law to govern their franchise agreements.
See Banek Inc. v, Yogurt Ventures U.S.A., BE.3d 357, 360 (6th Cir. 1993) (“The [MFIL] does

not expressly void choice of law provisions, and decline to imply such a prohibition.”).
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Accordingly, if the Court were to accept thetpes’ choice and apply Minnesota law to the BPA,
the forum-selection clause would be valid.

The choice of law in the BPA is not the fimgord on which law applies, however, because
the Court must consider how a Michigan court waaudluate the impact ¢tfie parties’ choice of
law on the forum-selection clause. This analgsis the Court in determining whether accepting
the parties’ choice of Minnesai@av, and thereby keeping the fomselection clause intact, would
contravene a strong publiolicy of Michigan.

When a contract designates a state otherf€iahigan as the form and as the governing
law, a Michigan court “must decide whether to determine the enforceability of the forum-selection
clause by applying its own law, by applying the law designatedthe choice-of-law provision.”
Turcheck 725 N.W.2d at 688. This decision “necesgaequires the court to first determine
under its own law whether the contractual chaitéaw provision is itself enforceable.id. at
688 n.2.

To resolve questions about the partiesioice of law, Michigan has adopted the
Restatement (Second) of Conflict of LawSee Banekb F.3d at 361. Undesection 187 of the
Restatement, the parties’ chomidaw will govern unless either:

(a) the chosen state has no substantiaioekhip to the parties or the transaction
and there is no other reasonablsibdor the parties’ choice, or

(b) application of the law of the chosstate would be contrary to a fundamental
policy of a state which has a materially gezahterest than the chosen state in the
determination of the partitar issue and which, underetiule of 8§ 188, would be
the state of the applicable law in thesabce of an effective choice of law by the
parties.

Section 187(a) of the Restatent does not apply becaudenesota has a substantial

relationship to the parties and their agreeme@iambria is based in Minnesota and Lakeside
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ordered quartz countertops from Mesota. Also, Lakeside setd employees to Minnesota for
training and business meetings.

1. The MFIL represents the plibpolicy of Michigan

As to section 187(b) of the Restatement,@éhemo question that, asgeneral matter, the
MFIL represents fundamental public policiesMithigan. Fundamental public policies include
those that “make[] one onore kinds of contractddélgal or which [are] deghed to protect a person
against the oppressive use of sugrebargaining power.” Res&nent (Second) of Conflict of
Laws § 187 cmt. g. The MFIL meets this criterggcause it “makes one or more kinds of contracts
illegal” and it is designed to “ptect potential franchisees frotine superior bargaining power of
franchisors.” Martino v. Cottman Transmission Sys., |54 N.W.2d 17, 21 (Mich. Ct. App.
1996); see Banek6 F.3d at 362 (noting that Michigan‘comprehensiveand paternalistic
franchise investment law represehtichigan public policy”).

2. Michigan has a materially greater interest in protecting its
franchisees.

Although Minnesota has an interest in protegtine contractual rights of its franchisors,
Michigan has a substantially greater interest thidiesota in protecting the rights of Michigan
franchisees. Thus, the relevaqtestion is whether the applicat of Minnesota law would be
contrary to Michigan’sdndamental public policy.

3. Applying Minnesota law would not be contrary to
Michigan’s fundametal public policy.

“In order for the chosen statelaw to violate théundamental policy ofthe forum state],
it must be shown that there are significant differences in the application of the law of the two
states.” Banek 6 F.3d at 362 (quotingele-Save Merch. Co. v. Consumers Distrib, 8d4 F.2d
1120, 1123 (6th Cir. 1987)put cf. Johnson v. Ventra Grp., Int91 F.3d 732, 740 (6th Cir. 1999)

(“The fact . . . that a different salt might be achieved if thevlaof the chosefiorum is applied
15



does not suffice to show thatettfioreign law is repugnant tofandamental policy of the forum
state.”). Put another way, the Court must caerswhether applying Mirgsota law would result
in “a substantial erosion of the quality of grotion that the MFIL would otherwise providdd.;
seeMartino, 554 N.W.2d at 21 (rejecting choice ofridsylvania law in franchise agreement
because that choice “would rétsm a substantial loss of giection provided by the MFIL”).

As indicated, the MFIL prohibiteorum-selection clauses franchise agreements whereas
Minnesota law does not. The MFIL’s prohibitiohforum-selection clauses seemingly recognizes
that “the burdens of being foed to arbitrate a claim in a foreign forum are significantBfnek
6 F.3d at 360. Lakeside has not shown that reguitito bear those burdeis a substantial loss
of protection, however. A Minnesota court isrfpetly capable of addicating and granting
Lakeside relief on whatever clainthas against Cambria. Meover, Lakeside has had numerous
contacts with Minnesota, so the burden of litigating a case there is not unreasonable.

The lack of a prohibition of forum-seleatioclauses in the Minnesota Franchise Act
(MFA), Minn. Stat. 8 80C.0let seq. is the only significant flerence between Minnesota
franchise law and the MFIL. In all other resggthe MFA provides sligly more protection for
franchisees than the MFIL.

For instance, the MFA defines franchises mam@adly than the MFIL. Under the MFA,
a franchise is an agreement

(i) by which a franchisee is granted the right to engage in the business of offering

or distributing goods or services usititge franchisor's trade name, trademark,

service mark, logotype, advertising, other commercial symbol or related
characteristics;

(i) in which the franchisor and francleis have a community of interest in the
marketing of goods or services at whales retail, by lease, agreement, or
otherwise; and

(i) for which the franchise pays, directly or indirectly, a franchise fee].]
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Minn. Stat. 8 80C.01(a)(1). The firand third elements of a franskiin the MFA (i.e., right to

use the franchisor’s trademark and payment ofrachige fee) are similar to the second and third
elements of a franchise in the MFIL, MicdBomp. Laws § 445.1502(3). &lsecond element in

the MFA, a “community of interest,” is met where both parties profit from the marketing of the
franchisor's goods.See Martin Inv'rs, Inc. v. Vander Bi@69 N.W.2d 868, 875 (Minn. 1978)
(community of interest esthkhed where parties shared peeds from a “common source”).
Unlike its counterpart in the MFIL, this elemaldes not contain a “substantiality” requirement.
See id.at 875 n.8. Moreover, unlike the MFIL, the MFA does not require that the franchisee
operate according to a marketing plan prescribed by the franchisor.

The MFA also protects the franchisee friermination without notice and good cause, but
its protections are slightly more robust than ¢hwsthe MFIL. Lakeside contends that Cambria
violated Mich. Comp. Laws § 445.2%(c), which prohibits any provision in a franchise agreement
that “permits a franchisor to tainate a franchise prior to the ersgdion of its term except for good
cause.” Id. It defines good cause as including “thdute of the franchise&o comply with any
lawful provision of the franchise egement and to cure such fail@aféer being given written notice
thereof and a reasonable opportunity, which in renemeed be more than 30 days, to cure such
failure.” Id. Similarly, the MFA prohibits any persorofn terminating or aaceling a franchise
without giving the franchisee (1) “written notice sggtforth all the reasorfer the termination . . .
at least 90 days in advance” and (2) an opportaaitprrect the reasons within 60 days of receipt
of the notice. Minn. Stat. 8 80C.14(3)(a). eTRFA also prohibits termination without “good
cause,” which is a “failure by the franchisee to substantially comply with the material and
reasonable franchise requirememmposed by the franchisor[.JMinn. Stat. § 80C.14(3)(b). In

other words, both statutes prohibit termioatiof a franchise without good cause and without
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giving the franchisee notice and an opportunityure, but the MFA requires more advance notice
and a longer cure period.

Lakeside also asserts several claims utfteMFIL and Michigan common law regarding
Cambria’s alleged offer or promise to make Latteghe sole distributaf Cambria countertops
in Michigan, but those claims are not affectsdthe parties’ choice of law in the BPA. For
instance, Lakeside claims that Cambria made &ilgements in connection with the offer or sale
of a franchise, in violation of Mich. Comp. Wa 8§ 445.1505, and failed to make the disclosures
required by Mich. Comp. Laws § 445.1508, in connecivith the sale of &ranchise. Lakeside
also claims that it reasonabiglied upon Cambria’s alleged prm®m to make it a sole source
supplier, to Lakeside’s detriment. In these claibadkeside is referring tan offer or promise that
is not part of the BPA. According to Lakesitlas offer was for a “new, exclusive franchise, not
an extension or renewal of Lakeside’s exisfiragnchise.” (ECF No46, PaglD.579-580.) That
being the case, the pagiehoice of Minnesota law in tHBPA does not apply to those claims.
The parties’ choice of law governs the BPA.ddies not govern otheratrsactions between the
parties.

Lakeside argues that applying ivliesota law to the BPA woutteprive it of a meaningful
remedy because “Minnesota counsve uniformly held that é@éMFA does not apply to out of
state franchisees.” (Rasnse to Mot. t®ismiss 10, ECF No. 44.) the MFA does not apply to
Lakeside, then Michigan’s conflict of law rulesuld arguably favor applation of the MFIL to
the BPA. See Buist v. Digital Message Sys. CoNn. 229256, 2002 WL 31957703, at *4 (Mich.
Ct. App. Dec. 27, 2002) (declining to apply thetjs’ choice of Florida law because Florida
franchise law provided “minimal ptections” compared to the ME and it was doubtful that

Florida law would apply to an out-of-state franchiseej;cf. Tele-Save814 F.2d at 1123 (noting
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that “[o]ne may not determin@nclusively from [the] omission [& protective statute in a chosen
state] that the application of [thatate’s] law would be contrary fthe forum stat’s] policy”).
There is little support for Lakeside’s argumemyever. The text of the MFA suggests that it
applies to out-of-state frand@es, and no Minnesota statertdas held otherwise.

On two occasions, the Minnesota Supreme Cestated that the Minnesota legislature
enacted the MFA in order to protdcanchisees located in Minnesot&ee Martin Inv'rs 269
N.W.2d at 872 (“Chapter 80C was adopted in 1833emedial legislain designed to protect
potential franchisees within Mineeta from unfair cotracts and other pralent and previously
unregulated abuses in a groginational franchise industry."§lapp v. Petersan327 N.W.2d
585, 586 (Minn. 1982) (same, citifdprtin Investor$; see alsBanbury v. Omnitrition Int'l, Inc.
533 N.W.2d 876, 880 (Minn. Ct. App. 1995) (stating thatMinnesota legislate added the anti-
waiver provision to the MFA in order to “protdts citizens”). Some federal courts in Minnesota
have reasoned that these statements of imean that the MFA does napply to out-of-state
franchisees.See, e.g., Wave Form Sys., Inc. v. AMS Sales,G@-. Supp. 3d 1052, 1060 (D.
Minn. 2014);Johnson Bros. Liquor Co. v. Bacardi U.S.A., Jr&30 F. Supp. 2d 697, 703 (D.
Minn. 2011);Hockey Enters., Inc. v. Total Hockey Worldwide, LZ62 F. Supp. 2d 1138, 1146
(D. Minn. 2011).

More recent cases have undermined thesbfsi those federal court decisions. The
Minnesota district court of LeSueur County certified the osteon of whether out-of-state
franchisees can claim protection under the MFA, and the Minnesota Court of Appeals held that
this question is “without controlling precedenCambria Co. LLC v. M&M Creative Laminants
Inc., No. A18-1978, 2019 WL 3543602, at *2 (Minn. 8pp. Aug. 5, 2019). In other words, the

Minnesota Supreme Court’s statements about tiislédure’s intent did not decide the issué.

19



That same district court permitted claims/olving Cambria and an alleged Pennsylvania
franchisee to proceed under the MF8ee Cambria Co LLC v. M&M Creative Laminants Jnc.
No. 40-CV-17-662, Order (Minn. Dist. Ct. Jan. 11, 2018), available at ECF No. 53-1. In addition,
a federal district court in Mins®ta recently re-examined the catipg arguments on this issue
and decided that the MFA could apply to atietsship between a Minnesota franchisor and an
out-of-state franchiseeSee Hamilton v. FranChoice, IndNo. 19-CV-1426 (MJD/ECW), 2019
WL 7598651, at *8 (D. Minn. Dec. 19, 2019gport and recommendation adoptetD20 WL
264148 (D. Minn. Jan. 17, 2020).

The recent decisions by the Minnesota state ahet& courts are momnsistent with the
text of the MFA, which is the best evidence of the legislature’s infe®. Am. Tower, L.P. v. City
of Grant 636 N.W.2d 309, 312 (Minn. 2001). Importgnibnly one provision of the MFA—the
anti-waiver provision inMinn. Stat. 8§ 80C.21—is expressly ligd to franchisees located in
Minnesota. In contrast, the MFA’s definition o&frchise is not limited to franchises operating in
the state. Nor are the MFA’s requirements for the offer and sale of franchises. The latter
requirements apply to offers that “originatedm Minnesota and in wbh the offeree directs
acceptance to Minnesota, “whetlwrnot either party is then present in” Minneso&eeMinn.
Stat. 8§ 80C.19. The MFA does not require receipt of the offer in Minnesota or by a Minnesota
resident; thus, it could apply to offerees residamgl operating outside the state. In addition,
although there is an exemption to the MFA'gisération and disclosure requirements when a
franchisor offers or sells a franchise to a Mbinnesota resident opdnag outside the statsee
Minn. Stat. 8 80C.03(h), that exenmgtiapplies only “if the sale is ho violation of any law of
the foreign state . .. concernedltl. In other words, to qudyi for the exemption, the MFA

affirmatively requires Minnesota franchisorsabide by the laws of other states when selling
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franchises to residents of thosetes. Thus, by its own ternmtee MFA regulates the sale of
franchises to entities outside Minnesota.

The anti-waiver provision mentioned above doespreclude application of other parts of
the MFA to non-Minnesota resides. It provides that:

[a]ny condition, stipulation or provisn, including any choice of law provision,

purporting to bind any person who, at the time of acquiring a franishasesident

of this state or, in the case of a partnenshor corporation, organized or

incorporated under the laws of this state purporting to bind a person acquiring

any franchiseo be operated in this state waive compliance or which has the

effect of waiving compliance with anyquision of sections 80C.01 to 80C.22 or
any rule or order thereunder is void.

Minn. Stat. 8 80C.21 (emphases added). Notettteageographic limitations in this provision
would be superfluous if the legislature’s general intent, or some other rule of construction, sufficed
to limit the geographic scope of the statute. lemnore, had the Minnesdegislature intended
the rest of the law to apply only franchisees operating inside Misoéa, it could have said so in
express terms, as it didthe anti-waiver pyvision, and as other statesve done in their franchise
statutes. See, e.g.lllinois Franchise Disclosure Ac815 Ill. Comp. Stat. § 705/19 (1988)
(prohibiting termination of franches “located in” lllinois, except for good cause). The absence
of such limiting language in othearts of the MFA, coupled withrovisions thateave room for
application to out-of-state frahisees, indicate that MFA regués the conduct of Minnesota
franchisors even when they are doing businggsfwanchisees located outside the state.

Other arguments against applgithe MFA to out-of-state franchisees are not persuasive.
One court relied on the “general rule. . that state states apply only to teitory of state that
enacted the statute.Johnson Bros.830 F. Supp. 2d at 703 (citiig re St. Paul & K.C. Grain
Co, 94 N.W. 218, 225 (Minn. 1903)). However, allowimgf-of-state franchiseas assert claims

under the MFA is not inconsistent with thaterlbbecause the MFA constrains the conduct of

21



franchisorsdoing business in drom Minnesota. It dagnot purport to regate entities operating
exclusively outside the stat&eeHamilton 2019 WL 7598651, at *9 éncluding that applying

the MFA to out-of-state franchisees “is most consistent with the language of the MFA and the
general rule that Minnesostatutes are to apply te@rduct within is borders”).

In short, the Court is not persuaded thatdsade will be unable to obtain protection under
the MFA. Lakeside apparently feels the samag. After the Minnesota state court allowed the
MFA claims inM&M Creative Laminantso proceed, Lakeside askedstourt for leave to amend
its complaint to add aims under the MFA. SeeMot. to Amend, ECF No. 52.)

Finally, even if the MFA does not apply to Lakisithe facts before the Court at this stage
make it doubtful that depriving Lakele of a Michigan forum, asf any other practions in the
MFIL, would violate a strong or fundam@h public policy of Michigan. Imele-Savewhen the
Sixth Circuit determined thatehparties’ choice of law would netolate the fundamental public
policy of Ohio, the court found it relevant thaetparties had relatively equal bargaining power.
See Tele-Say&14 F.2d at 1123 (*“We think inportant to our decisiothat the parties to this
contract were not of unequal bargaining rsith. Their contract was freely negotiated by
aggressive and successful business executives, untainted by the suspicion and misgivings
characteristic of adhesion contracts.”). T®eurt of Appeals reachea similar conclusion in
Wallace Hardware Co. v. Abramg23 F.3d 382 (6th €i2000), noting that a Kentucky statute
designed to protect against “the misuse of sopdrargaining power in the context of credit
transactions” would not vindicagefundamental policy of Kentucky that particular case because
the parties entered their agreement in an “aength transaction” while represented by counsel.

Id. at 399-400. And the court mh@ a similar observation Banek expressing reservation about
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voiding the parties’ choice of non-Michigan ldgcause the franchisee had negotiated multiple
changes to the franchise agreemdéddnek 6 F.3d at 361.

As in those cases, there islétindication that the parties fgewere of unequal bargaining
power when they entered into the BPA. At tinee, Lakeside was already a successful seller of
countertops from Cambria and other manufactureCambria allegedly “honored” Lakeside by
making it one of only 14 “Lexus Raers” in North America. (Fst Am. Compl. 1 14.) This
“honor” suggests that Cambria recognized Lakesideccess and wanted to keep Lakeside as a
business partner. It also suggetttat Lakeside did not have agscept the terms of the BPA to
continue its business with Cambria. Indeed, eafiter Lakeside agreed to the BPA, it resisted
Cambria’s push to sell Cambria products exclelyiv Lakeside also attempted to negotiate
exclusive control over the market for Cambria praguic Michigan. And jst a few months after
its relationship with Cambria ended, Lakeside alieigeits complaint that it is “one of the largest
fabricators of quartz, solid surface, and natural stone countertops in Michi¢gghrff"12.) All of
these facts indicate that, when Lakeside agreduetterms of the BPA, it was an aggressive and
successful business; it was not the sort of paitl inferior negotiatng power that Michigan
intended to protect thugh the MFIL. Thus, even if the MFA does not apply, voiding the choice
of law and choice of forum thafakeside accepted in the BRyould not vindicate Michigan’s
public policy interests in this case.

For all the foregoing reasons, upholding the parties’ choice of Minnesota law in the BPA
will not result in a substantial erosion of thetection that Lakeside would otherwise receive
under the MFIL. For similar reass, upholding the forum-seleati clause will not “contravene
a strong public patiy” of Michigan. See Bremerd07 U.S. at 15. Consequently, the parties’

choice of forum is enforceable.
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B. Enforcement of the forum-selection clause requires dismissal
of the case

After concluding that the forureelection clause is valichd enforceable, the Court must
decide whether and how to enforce it. Becausedhties selected a stateurt as their designated
forum, the appropriate way to evaluatatttselection is through the “doctrine farum non
conveniens Atl. Marine Constr. Co. v. U.S. Bii Court for the W. Dist. of Texa71 U.S. 49, 52
(2013). If the Court concludes that enforcememnwasranted, the Court must dismiss this case
because the Court does novéauthority to transfea case to state couree idat 66 n.8. The
federal statute permitting the Cotw transfer a case to anothvenue, 28 U.S.C. § 1404, does not
apply when the proper forum is a state coétl. Marine 571 U.S. at 60.

Typically, when considering a motion raising the issu@fm non convenienthe Court
would evaluate “both the convenience of the paréied various public-interest considerations.”
Id. at 62. “The calculus changes, however, wtien parties’ contractontains a valid forum
selection clause, which represents the parties agreement as to the most properltbrate3
(internal quotations and citatiammitted). In this circumstancéa district court may consider
arguments about public-interest factors only,” and “those faetdl rarely defeat afprum non
conveniensmotion.” Id. at 64. “When parties have contractechdvance to litigate disputes in
a particular forum, courts should not unnecessaligyupt the parties’ siied expectations.”ld.
at 66.

“As the party acting in violatin of the forum-selection clau$é.akeside “must bear the
burden of showing that public-interest fastamverwhelmingly disfavor” dismissalld. at 67.
Lakeside has not met that burden. It advanceguuments regarding tipaiblic interest factors,

which include the following:
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administrative difficultiesflowing from court congestionthe ‘local interest in

having localized controversies decided at hoie interest in having the trial of

a diversity case in arum that is ahome with the law thatust govern the action;

the avoidance of unnecessarglgems in conflicof laws, or in the application of

foreign law; and the unfairness of burdencitizens in an unrelated forum with

jury duty.

Piper Aircraft Co. v. Rena454 U.S. 235, 421 n.6 (1981) (quoti@glf Oil Corp. v. Gilbert 330
U.S. 501, 508 (1947)). Moreover, Lakeside offersgason why this casetise “unusual” one in
which the forum-selection clause should not contidl. Marine 571 U.S. at 64. Consequently,
the appropriate result is dismissal of the case withijudice so that Lakef can bring its claims
in the proper forum.

The Court notes that, due to the passagem# since Lakeside fitkthis action, Lakeside
may face difficulty pursuing some of its claimsamew action in the Minnesota state court if the
statutes of limitations for those claims hava.riNevertheless, the fteme Court made it clear
that this sort of concern posesatustacle to dismissal. Even are dismissal of an action due to
forum non conveniensauses the plaintiff to “lose outropletely, throughunning of the statute
of limitations,” that dismissal “would work no injustice on the plaintiff” because “the plaintiff has
violated a contractual obligatidoy filing suit in a forum other than the one specified in a valid
forum-selection clause.ld. at 66 n.8.

In any event, concerns abouatsites of limitationsn this case are nbed by the fact that
Lakeside’s older claimare its weakest ones, judging from #dikegations in the complaint. The
main thrust of this case is that Cambriarterated the parties’ raianship unexpectedly, and
without just cause, in January 2018. That \makttle over two years ago. The statutes of
limitations in the MFIL and the MFA run for w years and three years, respectivégeMich.

Comp. Laws § 445.1533; Minn. Stat. § 80C.17(9)hus, any claims premised on improper

termination of a franchise agreemer# aot in danger dfeing untimely.
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Lakeside’s older claims, wHicarise from vague promises representations made by
Cambria in 2016 or 2017, are tenuous at best. didkeallegedly believed that Cambria would
make it the only distributor of Cambria countgs in Michigan, but_akeside’s complaint
provides little factual syport for this expectation. Furthernagiit is not clear how Cambria could
have violated requirements for th@le of this potential new frahise under the MFIL or the MFA

if the expected sale never materialized.

Conclusion

In summary, the Court will graif€ambria’s motion to dismiss the complaint because this
Court is not the proper forum faakeside’s claims. To be cledhe Court expresses no opinion
about whether Lakeside’s complaint states able claim. Nor does the Court make a final
determination about which séé law applies to the BPAr to Lakeside’s claimd. Instead, the
Court finds that Lakeside has restisfied its burden of demoreting that the Court should not
enforce the forum-selection clause in the BPAhe Court’s analysis resolves the issues and
arguments presented in this case; the cemmhs should be considered accordingly, not
necessarily as pronouncemeatghe law generally.

The Court will also deny Lakeside’s motitmamend the complaint because amendment
of the complaint would be futile; the proposed adrmaent would not preventginissal of the case.

The Court will enter an order and judgmeonsistent with this Opinion.

Dated: March 13, 2020 /s/ Janet T. Neff
JANETT. NEFF
United States District Judge

3 This Court applied Michigan’s conflicttdaw rules, but if Lakeside refiles itdaims in Minnesota state court, then
Minnesota’s conflict-of-law rules will apply.
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