
 

 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
______ 

 
GERALD WERTH, 
 

Plaintiff, 
 
v. 
 
UNKNOWN NALLBACH et al., 
 

Defendants. 
____________________________/ 

 
 
Case No. 1:18-cv-523 
 
Honorable Paul L. Maloney 
 
 
 
 
 

OPINION 

This is a civil rights action brought by a state prisoner under 42 U.S.C. § 1983.  

Under the Prison Litigation Reform Act, Pub. L. No. 104-134, 110 Stat. 1321 (1996) (PLRA), the 

Court is required to dismiss any prisoner action brought under federal law if the complaint is 

frivolous, malicious, fails to state a claim upon which relief can be granted, or seeks monetary 

relief from a defendant immune from such relief.  28 U.S.C. §§ 1915(e)(2), 1915A; 42 U.S.C. 

§ 1997e(c).  The Court must read Plaintiff’s pro se complaint indulgently, see Haines v. Kerner, 

404 U.S. 519, 520 (1972), and accept Plaintiff’s allegations as true, unless they are clearly 

irrational or wholly incredible.  Denton v. Hernandez, 504 U.S. 25, 33 (1992).  Applying these 

standards, the Court will dismiss Plaintiff’s complaint for failure to state a claim against 

Defendants Nallbach and Majerczyk.  The Court will serve the complaint against Defendants Ball 

and Cromten. 
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Discussion 

  I. Factual allegations 

Plaintiff presently is incarcerated with the Michigan Department of Corrections 

(MDOC) at the Oaks Correctional Facility (ECF) in Manistee, Manistee County, Michigan.  The 

events about which he complains occurred at that facility.  Plaintiff sues the following ECF 

officials:  Food Service Director (unknown) Nallbach, Warden T. Ball, Psychologist Brian 

Majerczyk, and Doctor (unknown) Cromten.   

Plaintiff alleges a series of one- or two-sentence allegations of unrelated violations 

of the Eighth Amendment.  First, he contends that he was placed in a dirty cell with no running 

hot water and no flushable toilet and was given no clean clothes from January 1, 2018 to March 

20, 2018, purportedly on orders from Defendant Warden Ball.  Second, Plaintiff alleges that 

Defendant Majerczyk and others inaccurately diagnosed him as being mentally ill.  Third, Plaintiff 

asserts that Defendant Nallbach fed him food loaf instead of finger foods from January 1, 2018, to 

April 3, 2018, despite the fact that the warden had never ordered food loaf.  Fourth, Plaintiff 

complains that Defendant Dr. Cromten discontinued Plaintiff’s blood-thinning medication used to 

treat a blood clot, thereby placing Plaintiff’s life in jeopardy.  Plaintiff argues that he has attempted 

to exhaust his claims, but the mailroom has refused to send out his Step-III grievance appeals. 

For relief, Plaintiff seeks compensatory damages, together with injunctive relief, 

including reinstatement of his blood-thinning medication, placement on indigent status, 

discontinuation of interference with the mailing of his grievances, and criminal investigation by 

the United States Attorney. 

  II. Failure to state a claim 

A complaint may be dismissed for failure to state a claim if it fails “‘to give the 

defendant fair notice of what the . . . claim is and the grounds upon which it rests.’”  Bell Atl. Corp. 
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v. Twombly, 550 U.S. 544, 555 (2007) (quoting Conley v. Gibson, 355 U.S. 41, 47 (1957)).  While 

a complaint need not contain detailed factual allegations, a plaintiff’s allegations must include 

more than labels and conclusions.  Twombly, 550 U.S. at 555; Ashcroft v. Iqbal, 556 U.S. 662, 678 

(2009) (“Threadbare recitals of the elements of a cause of action, supported by mere conclusory 

statements, do not suffice.”).  The court must determine whether the complaint contains “enough 

facts to state a claim to relief that is plausible on its face.”  Twombly, 550 U.S. at 570.  “A claim 

has facial plausibility when the plaintiff pleads factual content that allows the court to draw the 

reasonable inference that the defendant is liable for the misconduct alleged.”  Iqbal, 556 U.S. at 

679.  Although the plausibility standard is not equivalent to a “‘probability requirement,’ . . . it 

asks for more than a sheer possibility that a defendant has acted unlawfully.”  Iqbal, 556 U.S. at 

678 (quoting Twombly, 550 U.S. at 556).  “[W]here the well-pleaded facts do not permit the court 

to infer more than the mere possibility of misconduct, the complaint has alleged – but it has not 

‘show[n]’ – that the pleader is entitled to relief.”  Iqbal, 556 U.S. at 679 (quoting Fed. R. Civ. P. 

8(a)(2)); see also Hill v. Lappin, 630 F.3d 468, 470-71 (6th Cir. 2010) (holding that the 

Twombly/Iqbal plausibility standard applies to dismissals of prisoner cases on initial review under 

28 U.S.C. §§ 1915A(b)(1) and 1915(e)(2)(B)(i)). 

To state a claim under 42 U.S.C. § 1983, a plaintiff must allege the violation of a 

right secured by the federal Constitution or laws and must show that the deprivation was committed 

by a person acting under color of state law.  West v. Atkins, 487 U.S. 42, 48 (1988); Street v. Corr. 

Corp. of Am., 102 F.3d 810, 814 (6th Cir. 1996).  Because § 1983 is a method for vindicating 

federal rights, not a source of substantive rights itself, the first step in an action under § 1983 is to 

identify the specific constitutional right allegedly infringed.  Albright v. Oliver, 510 U.S. 266, 271 

(1994). 
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The Eighth Amendment imposes a constitutional limitation on the power of the 

states to punish those convicted of crimes.  Punishment may not be “barbarous” nor may it 

contravene society’s “evolving standards of decency.”  Rhodes v. Chapman, 452 U.S. 337, 345-

46 (1981).  The Amendment, therefore, prohibits conduct by prison officials that involves the 

“unnecessary and wanton infliction of pain.”  Ivey v. Wilson, 832 F.2d 950, 954 (6th Cir. 1987) 

(per curiam) (quoting Rhodes, 452 U.S. at 346).  The deprivation alleged must result in the denial 

of the “minimal civilized measure of life’s necessities.” Rhodes, 452 U.S. at 347; see also Wilson 

v. Yaklich, 148 F.3d 596, 600-01 (6th Cir. 1998).  The Eighth Amendment is only concerned with 

“deprivations of essential food, medical care, or sanitation” or “other conditions intolerable for 

prison confinement.”  Rhodes, 452 U.S. at 348 (citation omitted).  “Routine discomfort is ‘part of 

the penalty that criminal offenders pay for their offenses against society.’”  Hudson v. McMillian, 

503 U.S. 1, 9 (1992) (quoting Rhodes, 452 U.S. at 347).  As a consequence, “extreme deprivations 

are required to make out a conditions-of-confinement claim.”  Id.  

Moreover, “[n]ot every unpleasant experience a prisoner might endure while 

incarcerated constitutes cruel and unusual punishment within the meaning of the Eighth 

Amendment.”  Ivey, 832 F.2d at 954.  In order for a prisoner to prevail on an Eighth Amendment 

claim, he must show that he faced a sufficiently serious risk to his health or safety and that the 

defendant official acted with “‘deliberate indifference’ to [his] health or safety.”   Mingus v. Butler, 

591 F.3d 474, 479-80 (6th Cir. 2010) (citing Farmer v. Brennan, 511 U.S. 825, 834 (1994) 

(applying deliberate indifference standard to medical claims); see also Helling v. McKinney, 509 

U.S. 25, 35 (1993) (applying deliberate indifference standard to conditions of confinement 

claims)).  



 

5 
 

 A. Defendant Nallbach – Food Loaf 

Plaintiff contends that Defendant Nallbach placed him on food loaf for three 

months, apparently without authorization from the warden and in violation of Plaintiff’s rights 

under the Eighth Amendment. 

Food loaf is prepared by grinding up items from the regular menu and forming them 

into loaves, in accordance with department-wide recipes, including regular, vegetarian, and 

religious recipes.  Food loaf is served in a wrapper, without a tray.  It must meet the nutritional 

standards for all prison meals.  A prisoner may be placed on food loaf if the prisoner is misusing 

food, serving trays or utensils.  Food loaf may not be ordered without approval of the warden or 

designee.  In order to obtain approval for a food-loaf restriction, a staff member must complete a 

Food Loaf Request form (CAJ -689), documenting the prisoner’s behavior.  See Mich. Dep’t of 

Corr., Policy Directive 04.05.120 ¶¶ MM-PP (eff. Sept. 27, 2010). 

To the extent that Plaintiff claims that Defendant Nallbach violated his rights 

because Plaintiff’s food-loaf restriction was not properly ordered by the warden, as required under 

MDOC Policy Directive 04.05.120 ¶ NN, he fails to state a claim.  A defendant’s alleged failure 

to comply with an administrative rule or policy does not itself rise to the level of a constitutional 

violation.  Laney v. Farley, 501 F.3d 577, 581 n.2 (6th Cir. 2007); Brody v. City of Mason, 250 

F.3d 432, 437 (6th Cir. 2001); Smith v. Freland, 954 F.2d 343, 347-48 (6th Cir. 1992); Barber v. 

City of Salem, 953 F.2d 232, 240 (6th Cir. 1992); McVeigh v. Bartlett, No. 94-23347, 1995 WL 

236687, at *1 (6th Cir. Apr. 21, 1995) (failure to follow policy directive does not rise to the level 

of a constitutional violation because policy directive does not create a protectible liberty interest).  

Section 1983 is addressed to remedying violations of federal law, not state law.  Lugar v. 

Edmondson Oil Co., 457 U.S. 922, 924 (1982); Laney, 501 F.3d at 580-81. 
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Moreover, placement on food loaf does not rise to the level of an Eighth 

Amendment violation.  As discussed, the Eighth Amendment is only concerned with “deprivations 

of essential food, medical care, or sanitation” or “other conditions intolerable for prison 

confinement.”  Rhodes, 452 U.S. at 348.  With regard to food, prisoners must receive adequate 

nutrition to maintain normal health; the food need not be tasty or aesthetically pleasing.  See 

Cunningham v. Jones, 567 F.2d 653, 659-60 (6th Cir. 1977).  The Sixth Circuit repeatedly has held 

that, absent other deficiencies, a diet of food loaf does not violate the Eighth Amendment because 

nutritional and caloric requirements are met.  See, e.g., Payton-Bey v. Vidor, No. 94-2472, 1995 

WL 603241, at *1 (6th Cir. Oct. 12, 1995); Hinton v. Doney, No. 93-2050, 1994 WL 20225, at *2 

(6th Cir. Jan. 26, 1994); Boswell v. Meyers, No. 89-2144, 1990 WL 109230, at *1 (6th Cir. Aug. 

2, 1990).  Plaintiff makes no allegation that the food loaf in issue was nutritionally inadequate, nor 

does he allege that he suffered any health consequences from being required to eat food loaf.  As 

a consequence, Plaintiff fails to state an Eighth Amendment claim against Defendant Nallbach. 

 B. Defendant Majerczyk – Diagnosis of Mental Illness 

Plaintiff alleges that Defendant Majerczyk erroneously diagnosed Plaintiff with a 

mental illness.  Plaintiff strenuously denies having a mental illness. 

The Eighth Amendment obligates prison authorities to provide medical care to 

incarcerated individuals, as a failure to provide such care would be inconsistent with contemporary 

standards of decency.  Estelle v. Gamble, 429 U.S. 102, 103-04 (1976).  The Eighth Amendment 

is violated when a prison official is deliberately indifferent to the serious medical needs of a 

prisoner.  Id. at 104-05; Comstock v. McCrary, 273 F.3d 693, 702 (6th Cir. 2001).   

A claim for the deprivation of adequate medical care has an objective and a 

subjective component.  Farmer, 511 U.S. at 834.  To satisfy the objective component in the 



 

7 
 

medical context, the plaintiff must allege that the medical need at issue is sufficiently serious.  Id.  

In other words, the inmate must show that he is incarcerated under conditions posing a substantial 

risk of serious harm.  Id.  The objective component of the adequate medical care test is satisfied 

“[w]here the seriousness of a prisoner’s need[] for medical care is obvious even to a lay person.”  

Blackmore v. Kalamazoo Cty., 390 F.3d 890, 899 (6th Cir. 2004).  If the plaintiff’s claim, however, 

is based on “the prison’s failure to treat a condition adequately, or where the prisoner’s affliction 

is seemingly minor or non-obvious,” Blackmore, 390 F.3d at 898, the plaintiff must “place 

verifying medical evidence in the record to establish the detrimental effect of the delay in medical 

treatment,” Napier v. Madison Cty., 238 F.3d 739, 742 (6th Cir. 2001) (internal quotation marks 

omitted). 

The subjective component requires an inmate to show that prison officials have “a 

sufficiently culpable state of mind in denying medical care.”  Brown v. Bargery, 207 F.3d 863, 

867 (6th Cir. 2000) (citing Farmer, 511 U.S. at 834).  Deliberate indifference “entails something 

more than mere negligence,” Farmer, 511 U.S. at 835, but can be “satisfied by something less than 

acts or omissions for the very purpose of causing harm or with knowledge that harm will result.”  

Id.  Under Farmer, “the official must both be aware of facts from which the inference could be 

drawn that a substantial risk of serious harm exists, and he must also draw the inference.”  Id. at 

837. 

Not every claim by a prisoner that he has received inadequate medical treatment 

states a violation of the Eighth Amendment.  Estelle, 429 U.S. at 105.  As the Supreme Court 

explained: 

[A]n inadvertent failure to provide adequate medical care cannot be said to 
constitute an unnecessary and wanton infliction of pain or to be repugnant to the 
conscience of mankind.  Thus, a complaint that a physician has been negligent in 
diagnosing or treating a medical condition does not state a valid claim of medical 
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mistreatment under the Eighth Amendment.  Medical malpractice does not become 
a constitutional violation merely because the victim is a prisoner.  In order to state 
a cognizable claim, a prisoner must allege acts or omissions sufficiently harmful to 
evidence deliberate indifference to serious medical needs.  

Id. at 105-06 (quotations omitted).  Thus, differences in judgment between an inmate and prison 

medical personnel regarding the appropriate medical diagnoses or treatment are not enough to state 

a deliberate indifference claim.  Sanderfer v. Nichols, 62 F.3d 151, 154-55 (6th Cir. 1995); Ward 

v. Smith, No. 95-6666, 1996 WL 627724, at *1 (6th Cir. Oct. 29, 1996).  This is so even if the 

misdiagnosis results in an inadequate course of treatment and considerable suffering.  Gabehart v. 

Chapleau, No. 96-5050, 1997 WL 160322, at *2 (6th Cir. Apr. 4, 1997).   

In the instant case, Plaintiff alleges no more than that Defendant Majerczyk 

inaccurately diagnosed Plaintiff as mentally ill, a diagnosis that Plaintiff disputes.  Plaintiff’s 

unelaborated claim states, at best, that Defendant Majerczyk made a negligent diagnosis.  Such an 

allegation falls far short of supporting a claim that Defendant Majerczyk acted with deliberate 

indifference in reaching his diagnosis.  Estelle, 429 U.S. at 105-06 (requiring more than negligent 

diagnosis).  Plaintiff therefore fails to state a claim against Defendant Majerczyk. 

 C. Defendants Ball and Cromten 

Upon initial review, the Court concludes that Plaintiff’s allegations against 

Defendants Ball and Cromten, while limited, are sufficient to state Eighth Amendment claims 

against them.  The Court therefore will order service of the complaint on Defendants Ball and 

Cromten. 

Conclusion 

Having conducted the review required by the Prison Litigation Reform Act, the 

Court determines that Defendants Nallbach and Majerczyk will be dismissed for failure to state a 
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claim, under 28 U.S.C. §§ 1915(e)(2) and 1915A(b), and 42 U.S.C. § 1997e(c).  The Court will 

serve the complaint against Ball and Cromten.  

An Order consistent with this Opinion will be entered.    

 

Dated: July 30, 2018 /s/ Paul L. Maloney
       Paul L. Maloney 
       United States District Judge 


