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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

JOELLEN MARY CROSSETT,

Plaintiff,
Case No. 1:18-cv-543
V.
HON. JANET T. NEFF
EMMET, COUNTY OF, et al.,

Defendants.

OPINION AND ORDER

Plaintiff, proceeding pro se, initiated thastion under 42 U.S.C. § 1983 against Emmet
County and Emmet County officials, allegingemty-four separate a&ims in a 267-paragraph
complaint. Plaintiff alleges violations of heights under the First, Fourth, and Fourteenth
Amendments, “[a]s a direct and proximatesuk of the unlawful policies and acts of the
defendants” (Compl., ECF No. 1 at Pagdl). Defendants filed a motion for summary
judgment. The matter was referred to the Magistrate Judge, isgoed a Report and
Recommendation (R&R), recommending Defendamtstion be granted and this case terminated.
The matter is presently before the Court on Plaintiffs objections to the Report and
Recommendation. In accordance with 28 U.S.C. § 636(b)(1) andR= Qv. P. 72(b)(3), the
Court has performed de novo consideratiorhoké portions of the Report and Recommendation
to which objections have been made. The Couriedethe objections and issues this Opinion and

Order.
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Objectionsto Background

As a threshold matter, Plaintiff begins bpjecting to certain non-material facts in the
“Background” section of the Report and Recomménda Plaintiff argues that the Magistrate
Judge erred by “not resolv[ing] any of the issoé$act in Ms. Crosset’s favor” nor “credit[ing]
contradictory evidence” (ObjECF No. 48 at PagelD.757). Plaiftilisagrees with how mildly
the Magistrate Judge characterizediiff’'s action of pleading guiltyi@.). Plaintiff disagrees
with the Magistrate Judge’s use of the phrase “refused to attend the scheduled competency
hearings” (d. at PagelD.758). Plaintiff disagrees witle thlagistrate Judgeharacterization of
taking “prescribed” medication as a need to “treat hersalf). (All four disagreements with the
background section fail to demonsgainy factual or legal error the Magistrate Judge’s analysis
or conclusion. This objection is therefore denied.
l. Defendant Emmet County

Turning next to the section of the Report and Recommendation addressing Plaintiff's
claims against Emmet County, Plaintiff argues the Magistrate Judge naisigtezed Plaintiff’s
Complaint as a mere contention (Obj., ECF No. 48 at PagelD.758). Plaintiff states that she
“contends more than just a ‘failure to propetigin Defendants’ concemmj the violation of her
rights by Emmet County,” and Plaintiff emphasizes that she “also sustained injuries because of
‘official municipal policies’ of Emmet County” i@d.). Plaintiff does not demonstrate how the
alleged mischaracterization reveals any emdhe Magistrate Judge’s analysis.

Plaintiff also objects to the Magistrate Judgigling that Plaintiff did not “establish she
was injured as a result of [Defdents’] customs and policiesid( at PagelD.759). Again,
Plaintiff's mere disagreement with the Magistratelge’s conclusion fails to identify any error in

the Magistrate Judge’s analysis.



Plaintiff also argues that ¢hMagistrate Judge erred wheénding that Plaintiff did not
present or identify any evidence that satisfied the deliberate-indifference staddarel@intiff
alleges that the Magistrate Judge omitted Plaintiff's referencegidence that allegedly proved
the County’s liability {d. at PagelD.758). Plaintiff's argument lacks merit. There is no
requirement that a report anecommendation delineate each exhébmagistrate judge reviews.
Further, Plaintiff does not specify any exitsbthat the Magistratdudge overlooked, nor has
Plaintiff identified any consequent erroithin the Magistrate Judge’s analysis.

In sum, Plaintiff’'s objections regarding thdagistrate Judge’s recommendation as to
Defendant Emmet County are denied.

. Defendants Linder man, Fenton, and Schuitema

In regards to Defendants Linderman, Fentang Schuitema, Plaintiff argues that the
Magistrate Judge incorrectly concluded thayoy absolute immunity (Obj., ECF No. 48 at
PagelD.760). Plaintiff asserts that Defendaotsy ‘enjoy’ absolute immunity when they uphold
the law, not break it"i¢l.). Plaintiff's assertion is a mischaracterization of the Magistrate Judge’s
conclusion. The Magistrate Judge stated thaatésprosecutors are absolutely immune from civil
liability when acting within the scope of their prosecutorial duties,” which includes Defendants’
“decision to initiate a prosecution .. .” (R&R, EQNo. 47 at PagelD.731). The Magistrate Judge
concluded that Plaintiff dichot provide sufficient evidexe to support her allegationsd.)
Plaintiff's objection is properly denied.

Next, Plaintiff challenges the Mastrate Judge’s statemenatt{[P]laintiff has presented
absolutely no evidence to support such assettithreg “Defendants made false statements or
otherwise acted improperly as a part of the denisd issue the warrants in question” (Obj., ECF

No. 48 at PagelD.761). Plaintiff astseshe “sent plenty of evidenced(. However, Plaintiff



again mischaracterizes the Magage Judge’s statement inasmuwshthe Magistrate Judge held
that the provided evidence did not support Plaistifilegations, not that &htiff failed to provide
any evidence at all. Plaintiff further objectdiefendants not providing any evidence of their own
(id.). However, defendants are not requiregtovide evidence but may simply show that a
plaintiff cannot sustain her burden of prodfor these reasons, this objection is denied.

Plaintiff also argues that the Magistralesdge erred in finding Plaintiff failed “to
distinguish against whom each of karious claims [were] assertedt(at PagelD.760). Plaintiff
asserts that she made the required aistin in her Rule 26 discovery document), However,
even if the Court considered the assertions within the discovery materials as part of Plaintiff’s
initial Complaint, such would not changeetiMagistrate Judge’s recommended result. The
Magistrate Judge concluded that Defendantsl&iman, Fenton, and Schuitema enjoy absolute
immunity, regardless of Plaintiff's specificity the Complaint (R&R, ECF No. 47 at PagelD.731).
This objection is therefore denied.

Next, Plaintiff disagrees with the Magistratedge’s finding that “[d]uring her deposition
[P]laintiff conceded that the onlbasis for her claims again$tese [D]efendants was that ‘they
signed warrants™ (sic) (Obj., ECF No. 48 at Play@60). Plaintiff argues that the signed warrants
“were not backed up by probable causil)( The Magistrate Judgaddressed and rejected
Plaintiff's probable-cause argument by stating “[t]his is not an accurate statement of law” (R&R,
ECF No. 47 at PagelD.73titing Howell v. Sanders, 668 F.3d 344, 350 (6th Cir. 2012)). The
Magistrate Judge further clarifiedat “the existence or nonexestice of probable cause, however,
is not determinative of whether absolute immunity appligst)).( Plaintiff's disagreement with
the Magistrate Judge’s analysis does not seyvidentify any error therein. This objection is

therefore denied.



[I1.  False Arrest and False Imprisonment

Turning to Plaintiff's false-arrest and falgaprisonment claims, Plaintiff argues that the
Magistrate Judge erred in coading that false arrest and false imprisonment are “functionally
indistinct” (Obj., ECF No. 48 at PagelD.762). Rtéf identifies the differing elements of the two
claims, but she fails to demonstrate any erroreénMiagistrate Judge’s cdnsion that both claims
require the core element of probable cause. The objection is denied.

Plaintiff also argues that tiMagistrate Judge erred in fimdj that Defendants had probable
cause to arrest had(at PagelD.762-764). Plaintiff restathe alleged facts and her disagreement
with the Magistrate Judge’s cdasion, but she again fails to identify any alleged error to be
reviewed (d.). The objection is denied.

Next, Plaintiff asserts she provided evidence that Defendants Wallin and Leist were
involved in her alleged fee arrest on May 23, 201kl(at PagelD.762). The Magistrate Judge
granted summary judgment to Defendants Wallin and Leist based on Plaintiff making “no factual
assertions” as well as the lack of evidence presented (R&R, ECF No. 47 at PagelD.732).
Therefore, even assuming such evidence was provided, Plaintiff’'s objection is properly denied
inasmuch as she has not addressed the b#sés for the Magistrate Judge’s decision.

Plaintiff disagrees with the Magjrate Judge’s finding that “'.. Plaintiff maliciously used
a communications device with the intent to #ten physical harm . . .”” (Obj., ECF No. 48 at
PagelD.763, quoting R&R, ECF No. 47 at PagelD.73gintiff contends she did not threaten
anyone with physical harm and claims no ewice has been provided to say otherwidg. (
However, the Magistrate Judge referenced evidence of three phone messages left by Plaintiff

(R&R, ECF No. 47 at PagelD.734-735). The objection is denied.



Plaintiff also disagrees with ¢hMagistrate Judge’s charadtation of the alleged facts,
particularly that she pleaded guilty atetdanuary 13, 2016 hearing (Obj., ECF No. 48 at
PagelD.763-764). Plaintiff provides explanation Wy she signed her guilty plea, but fails to
identify any factual erroby the Magistrate Judgel(). The objection is denied.

Plaintiff also argues thalhe Magistrate Judge erred fayding Defendants Wallin, Wheat,
Cowell, and Leist were not inwatd with Plaintiff's arresti¢l. at PagelD.764). Plaintiff references
alleged conduct by Defendants saunding the arrest, but fails tlemonstrate how Defendants
were involved in the actual arrest and sthgent detention. The objection is denied.

Plaintiff argues that the Magistrate Judgeee in finding Plaintiff’'s due process claims
were not cognizable (Obj., ECF No. 48 at PagelD.78®intiff argues that there is a “prima facie
case” that illustrates all four elements of the due process cldijn However, the Magistrate
Judge properly concluded, “whaearticular Amendment ‘providean explicit textual source for
constitutional protection’ againgbvernment behavior, that Amendnt is the basis for assessing
such claims” (R&R, ECF No. 47 at PagelD.738). Since the Fourth Amendment claim provides
the source of constitutional protectiondae process claim is not cognizalikg) The objection
is denied.

V.  Useof Excessive Force and Failureto Intervene

Plaintiff next addresses her claims for use of excessive force and failure to intervene.
Plaintiff argues that the Magistraladge erred in finding Plaintiffefused to exit her residence,”
Plaintiff was “actively resisting and pulling awajuring her arrest, and the video evidence failed
to reveal “use of excessive force” (Obj., ECF. M8 at PagelD.765). Plaintiff disagrees with the
Magistrate Judge’s findings from the evidence, batrff fails to identify any factual or legal

error in the analysisd.). For these reasons, the objection is denied.



V. Malicious Prosecution

With regards to Plaintiff’'s malicious-prosecution claim, Plaintiff disagrees with the
Magistrate Judge’s initialtatement that “Plainffi alleges that her decision, on January 13, 2016,
to plead guilty . . .” (Obj., ECF No. 48 at PagelD.765; R&R, ECF No. 47 at PagelD.740). Plaintiff
fails to include the second half of the Magistratielge’s sentence which states “. . . was part of a
conspiracy and constiies malicious prosecution” (R&R, EONo. 47 at PagelD.740). To find
this fact, the Magistrate Judge referencedrfiféis initial Complaint, which included Plaintiff’s
statement that on “January 13 2016 Defendants destaPlaintiff to furthe conspiracy to force
Plaintiff to plead guilty” (Pl. Compl., ECF Nd. at PagelD.110). Plaintiff does not reveal any
error by the Magistrate Judge.

Plaintiff also argues that the Magistrate Judge erred inndigtieig that “there was probable
cause to charge [P]laintiff’ ()., ECF No. 48 at PagelD.765)Plaintiff's objection merely
reiterates her argument from previoustgers. This objection is also properly denied.

VI.  Deliberate Indifference

Turning to the Magistrate Judge’s analysfisher deliberate indifference claim, Plaintiff
disagrees with the Magistrate Judge’s statenttgat “Plaintiff concedes in her complaint that
following her arrest, DefendanWheat and Cowell arranged for her to be examined by EMS
personnel . . .” (Obj., ECF No. 48 at PagelD.7R&R, ECF No. 47 at PagelD.743). Plaintiff
provides a description of that day’s events, Whitcludes her admission that Defendants Wheat
and Cowell contacted EMS for Plaintiff's medical treatment (Obj., ECF No. 48 at PagelD.766).
Plaintiff's argument includes no objection to the Report and Recommendation; therefore, the

objection is denied.



Plaintiff also disagrees withéiMagistrate Judge’s statemémdt “Plaintiff argues the care
she received at the hospital was insuffici€@ibj., ECF No. 48 at PagelD.767; R&R, ECF No.
47 at PagelD.744). Plaintiff denies bringing tbiaim, but Plaintiff agrees with the Magistrate
Judge that her treatment at McLarenrelevant to the case at hamdl). Since this claim is moot,
the objection is denied.

Plaintiff does not otherwise idéfy any alleged factual or legal error in the Magistrate
Judge’s analysis of her lilgerate indifference claim.
VII. lllegal Search

Plaintiff objects to the Magistrate’s conclusion that her illegal-search claim fails “because
she has not presented evidence” (Obj., ECF48cat PagelD.768). Plaintiff’'s objection merely
reiterates her allegations and fails to demonstrate any factual or legal error in the Magistrate
Judge’s analysis of this claim. The objection is denied.
VIIl. Violation of the Right of Free Speech

Regarding her free-speech claim, Plaintiffesitg to the Magistrate Judge’s finding that
“[P]laintiffs complaint contains no allegations that [D]efendants prevented Plaintiff from
speaking out” and “Plaintiff has neither presented nor identified evidence that Defendants impaired
her right to speak outid.). Plaintiff agrees with the Magrste Judge that ¢hallegation was not
included in her Complaint, and Plaintgfimply provides a reason for the omissiot){ The
remainder of the objection reiterates Plaintiff's g#ldons and fails to demonstrate any factual or
legal error in the Magistrate Judg&salysis. The objection is denied.
IX. Retaliation

Regarding the Magistrate Judge’s analysis of Plaintiff's retaliatenmel Plaintiff argues

that the Magistrate Judge erred in finding that Plaintiff failed to specify Defendants’ unlawful-



retaliation actions (Obj., ECF No. 48RagelD.769). Plaintiff argudkat “she did send evidence
and information specifying each actor, evidence Exhibit #11, and 3, 4” i[dic] Exhibit 11 is
listed as “Arrest records, elements of claims,” but “Documents [were] Not Received for Exhibit
11" (PI. Ex., ECF No. 34-1 at PagelD.531; Pt., EECF No. 34-5 at PagelD.580). Exhibits 3 and

4 are videos labeled as “Voice mails” andoWIll voice mail” (Pl. Ex., ECF No. 34-2 at
PagelD.531; PIl. Ex., ECF No. 34-2 at PagelD.538). These exhibits also fail “to specify,
however, what actions any Defendant undertatkch constitute unlawluretaliation” (R&R,

ECF No. 47 at PagelD.746). For these reasons, the objection is denied.

Last, Plaintiff argues that tidagistrate Judge erred iorcluding that Defendants Wallin,
Wheat, Cowell, and Leist acted lawfully (Obj., ENB. 48 at PagelD.769). Plaintiff again asserts
that the lack of probable cause fugr arrest denotes unlawful behavieod.. This issue was
previously addressed. The objection is denied.

X. Infliction of Emotional Damage

Regarding Plaintiff's claim for intentional infliction of emotional distress (IIED), Plaintiff
argues that the Magistrate Judge erred in figdPlaintiff “neither identified [n]Jor presented
evidence which any reasonable person could cdecsatisfied this standard” (Obj., ECF No. 48
at PagelD.769). In analyzing Plaintiff’'s IIEDaiin, the Magistrate Judge correctly examined
whether Plaintiff established: “(1) extreme and outrageous con@)attent or recklessness; (3)
causation; and (4) severe emotionakidiss” (R&R, ECF No. 47 at PagelD.74Bing Ghannam
v. Weiss, 2013 WL 3025143 at *1 (Mich. Ct. App., June 18, 2013) (setting forth the test)). Plaintiff
makes conclusory statements that the “[tjhe entire case is extreme and outrageous” and

Defendants’ treatment of her was not “decgi@bj., ECF No. 48 at PagelD.770). Conclusory



statements are not sufficient to demonstratefangual or legal error in the Magistrate Judge’s
analysis. The objection is denied.
X1l.  Conspiracy

Last, Plaintiff generally objects to the Magete Judge’s conclusion that her conspiracy
claim fails {d.). Plaintiff wholly fails to identify any factal or legal error in the Magistrate Judge’s
analysis of her conspiracy claim. Therefore, the objection is denied.

Accordingly, this Court adopts the Magiseaudge’s Report ariRecommendation as the
Opinion of this Court. A Judgment will be ergd consistent with this Opinion and Ordé&ee
FeED.R.Qv. P. 58. Therefore:

IT IS HEREBY ORDERED that the Objections (ECF No. 48) are DENIED and the
Report and Recommendation of the Magistrdudge (ECF No. 47) is APPROVED and
ADOPTED as the Opinion of the Court.

IT ISFURTHER ORDERED that the Motion for Summary Judgment (ECF No. 30) is

GRANTED.

Dated: March 16, 2020 /sl Janet T. Neff
JANET T. NEFF
United States District Judge
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