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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

CHRISTOPHER RSHANAFELT,

Plaintiff,
V. Hon. Sally J. Berens
COMMISSIONER OF SOCIAL SECURITY, Case No. 1:18-cv-00583
Defendant.

OPINION

This is an action pursuant to Section 205¢f)the Social Security Act, 42 U.S.C.
8 405(g), to review a final decision of the Comsioser of Social Security denying Plaintiff's
claim for Disability Insurance Beefits (DIB) under Title Il of tk Social Security Act. The
parties have agreed to proceed in this Céurtall further proceedings, including an order of
final judgment. Section 405(g) limits the Cotwta review of the administrative record and
provides that if the Commissioner’s decisionsigoported by substantial evidence it shall be
conclusive.

The Commissioner has found that Btdf is not disabled withirthe meaning of the Act.
Plaintiff challenges one aspect of that decisitre step three determination that Plaintiff's
impairments did not meet or medically equasting 4.02, Chronic Heart Failure. For the
reasons stated below, thewt concludes thathe Commissioner’s decision is supported by

substantial evidence. Accordingly, the Commissioner’s decisiaffiised.

STANDARD OF REVIEW

The Court’s jurisdiction is confined toraview of the Commissioner’s decision and of

the record made in the adnstrative hearing processSee Willbanks v. Sec’y of Health and
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Human Servs.847 F.2d 301, 303 (6th Cir. 1988). Thepe of judicial review in a social
security case is limited to determining whether the Commissioner applied the proper legal
standards in making a decisiondawhether there exists in the record substantial evidence
supporting that decisionSee Brainard v. Sec'y of Health and Human SeB8&9 F.2d 679, 681
(6th Cir. 1989). The Court nganot conduct a de novo review thfe case, resolve evidentiary
conflicts, or decide questions of credibilithee Garner v. Heckle745 F.2d 383, 387 (6th Cir.
1984). It is the Commissioner who is charged Miitkding the facts relevd to an application
for disability benefits, and those findings arenclasive provided substantial evidence supports
them. See42 U.S.C. § 405(qg).

Substantial evidence is more than mtita but less than a preponderanc&ee Cohen v.
Sec’y of Health and Human Serv864 F.2d 524, 528 (6th Cir. 1992)it is such relevant
evidence as a reasonable mind might accept as adequate to support a cortegesRithardson
v. Perales 402 U.S. 389, 401 (1971Bogle v. Sullivan998 F.2d 342, 347 (6th Cir. 1993). In
determining the substantiality of the evidenttlee Court must consider the evidence on the
record as a whole and take irdocount whatever in the recordrfa detracts from its weight.
See Richardson v. Sec’y of Health and Human Seét88.F.2d 962, 963 (6th Cir. 1984). As has
been widely recognized, the stdostial evidence standard pogposes the existence of a zone
within which the decision maker can properly ralther way without judicial interferencesee
Mullen v. Bowen800 F.2d 535, 545 (6th Cir. 1986). Thiarstard affords tthe administrative
decision maker considerable latitude and caths that a decision supported by substantial
evidence will not be reversed simply becatise evidence would have supported a contrary

decision. See Boglg998 F.2d at 34 Mullen, 800 F.2d at 545.



PROCEDURAL POSTURE

Plaintiff filed his applicatiorfor Social Security Disabilitynsurance Benefits (DIB) on
February 11, 2015, alleging disability as ofrA@d, 2010, because of heédrilure, peripheral
artery disease, neuropathy, and depressiors ddie last insured fdDIB was September 30,
2015. The state agenclenied his application on Jua3, 2015. Administrative Law Judge
(ALJ) William Spalo held a hearing on May 12017. ALJ Spalo denied the claim on June 7,
2017. The Appeals Council deniezziew on March 21, 2018. Plaifftinitiated this civil action

for judicial review on May 23, 2018.

ANALYSIS OF THE ALJ'S DECISION

The social security regulations articulaefive-step sequentigirocess for evaluating
disability. See20 C.F.R. 88 404.1528¢f), 416.920(a-f}. If the Commissioner can make a
dispositive finding at any pot in the review, no fuhter finding is required.See20 C.F.R. 88

404.1520(a), 416.920(a). The regulatiomlso provide that ifa claimant suffers from a

1 1. An individual who is wking and engaging in substantigainful activity will not be
found to be “disabled” regardless ofiedical findings (20 C.F.R. 88 404.1520(b),
416.920(b));

2. An individual who does ndtave a “severe impairment” witlot be found “disabled” (20
C.F.R. 88 404.1520(c), 416.920(c));

3. If anindividual is not working and is suffering from a severe impairment which meets the
duration requirement and whi¢meets or equals” a listed pairment in Appendix 1 of
Subpart P of Regulations No. 4, a findiraj “disabled” will be made without
consideration of vocainal factors (20 C.IR. 88 404.1520(d), 416.920(d));

4. If an individual is capable of performirter past relevant wky a finding of “not
disabled” must be made (20 C.F.R. 88 404.1520(e), 416.920(e));

5. If an individual’'s impirment is so severe as to pre the performancef past work,
other factors including age, education, pasirk experience, and residual functional
capacity must be considered to determinetifer work can be performed (20 C.F.R.
88 404.1520(f), 416.920(f)).



nonexertional impairment as well as an é&weal impairment, bothare considered in
determining his residudlinctional capacity.See20 C.F.R. 88 404.1545, 416.945.

The burden of establishing thghit to benefits rests squaraly Plaintiff’'s shoulders, and
he can satisfy his burden by demoasirg that his impairments are severe that he is unable to
perform his previous work, and cannot, consiugrhis age, education, and work experience,
perform any other substantial gainful employmexisting in significant numbers in the national
economy. See42 U.S.C. § 423(d)(2)(A)Cohen 964 F.2d at 528. While the burden of proof
shifts to the Commissioner at step five, Pldiriears the burden of proof through step four of
the procedure, the point at which his residiuaictioning capacity (RFC) is determineckee
Bowen v. Yucker482 U.S. 137, 146 n.5 (198ANalters v. Commissioneaf Social Security
127 F.3d 525, 528 (6th Cir. 1997).

The ALJ followed the Commissioner’s five-ptsequential evaluation process. At step
one, the ALJ determined that Plaintiff last met the insured status requirements of the Social
Security Act on September 30, 2015, and thatnBffidid not engage irsubstantial gainful
activity during the pead from the alleged onset date Aypril 1, 2010 through September 30,
2015. (PagelD.51-65.) At steawo, the ALJ found that Plainfifhad the following severe
impairments: congestive heart fa#urcoronary artery diseasechemic heart disease, diabetes
mellitus, peripheral neuropathy, paneral artery disease, obesity, degenerative disc disease of
the lumbar spine, limited visiomm the right eye, depressiomadanxiety. (PagelD.53.) Those
medically determinable impairments significantiynit the ability to perform basic work
activities.

At step three, the ALJ determined that,otigh the last insured ta Plaintiff did not

have an impairment or combination of impairmahtst met or medically equaled the severity of



one of the listed impairments i20 C.F.R. 88 404.1520(d), 404.1525, and 404.1526.
(PagelD.54.) This finding was based on the AlLdhalysis that the medical evidence did not
document listing-level seveyit and no acceptable medicalusce had mentioned findings
equivalent in severity to theitaria of any listed impairment, dividually or in combination.
(PagelD.54-55.) At step three, the claimardrbethe burden to establish that his impairments
meet a listed impairmentSee Wilson v. Comm’r of Soc. $S&7.8 F.3d 541, 548 (6th Cir. 2004).
The Listing of Impairments, loted at Appendix 1 to Subpart @ the regulations, describes
impairments the Socigbecurity Administration considers tme “severe enough to prevent an
individual from doing any gainfuactivity, regardless of his dner age, education, or work
experience.” 20 C.F.R. § 404.1525(a). “For anchait to show that kiimpairment matches a
listing, it must meetll of the specified medical criteriaAn impairment that manifests only
some of those criteria, no matteow severely, does not qualify.Sullivan v. Zebley493 U.S.
521, 530 (1990) (emphasis in original). Moreoadr,of the criteria must be met concurrently
for a period of twale continuous month&ee McKeel v. Comm’r of Soc. S&. 14-cv-12815,
2015 WL 3932546, *8 (E.D. Mich. June 26, 2015}iig 20 C.F.R. § 404.1525(c)(3), (4); 20
C.F.R. Pt. 404, Subpt. P, App. 1, 8 1.00D (“Halese abnormal physicéihdings may be
intermittent, their presence over a period afgimust be established by a record of ongoing
management and evaluation”)).

With respect to Plaintiff's residual functional capacitye thLJ determined that through
the date last insured, Plainttiid the residual functional capacity perform sedentary work as
defined in 20 CFR § 404.1567(a). (PagelD.55-58though the ALJ noted that Plaintiff suffers
from medically determinable impairments thatuld reasonably be expected to produce the

symptoms Plaintiff claims he suffers from, laéso found that “the claimant’s statements



concerning the intensity, persistence and limgiteffects of these symptoms are not entirely
consistent with the medical evidence and o#dence in the record....” (PagelD.57.) The
ALJ found that the medical evedce did not support any greatenitation to the claimant’s
work-related abilities than that set out in theJA_assessment of residual functional capacity.
The ALJ found that the Plaifits cardiac impairments, diabetegeripheral neuropathy, back
impairment, obesity and associated symptemese accommodated by limiting him to work at
the sedentary exertional level with certain &iddal limitations. (PaglD.60.) The medical
evidence indicated that the claimant was capablperforming work within those limitations.
(PagelD.60.) Likewise, the ALJ found, although the medical evidence indicated that Plaintiff
had depressive disorder and adjustment disondtér mixed anxiety and depression, it did not
indicate that the impairments were so sewvaseto prevent him from performing basic work
activities. (PagelD.61.)

At step four, the ALJ found tha&laintiff was unable to pesfm his past devant work
(PagelD.63), at which point theurden of proof shifted to ¢hCommissioner to establish by
substantial evidence that sagnificant number of jobs exisn the national economy which
Plaintiff could perform, hidimitations notwithstanding. See Richardsqn735 F.2d at 964.
While the ALJ is not required to question a viimaal expert on this sie, “a finding supported
by substantial evidence that a claimant the@svocational qualifications to perforspecificjobs”
is needed to meet the burde@:Banner v. Sec’y of Hdth and Human Service887 F.2d 321,
323 (6th Cir. 1978) (emphasis adjle This standard requires meothan merdntuition or
conjecture by the ALJ that the claimant qerform specific jobs in the national econonee
Richardson 735 F.2d at 964. Accordingly, ALJs tmely question vod#onal experts to

determine whether there exist a significant numtiejobs which a particular claimant can



perform, his limitations notwithstanding. Herthe ALJ questioned a vocational expert.
(PagelD.64.)

The vocational expert reported that therestexi approximately 275,000 jobs nationally
that an individual with Plaiiff's residual functional capacitgould perform,his limitations
notwithstanding. Thisepresents a significh number of jobs.See, e.g., Taskila v. Comm’r of
Soc. Se¢.819 F.3d 902, 905 (6th Cir. 2016)s]ix thousand jobs inthe United States fits

comfortably within what this court and othersrbaleemed ‘significant’). Accordingly, at step
five, the ALJ concluded th&laintiff was not entitledo disability benefits.

Plaintiff's Appeal

On appeal to this Court, Plaintiff Shanafatgues that the ALJ erred at step three in
determining that he did not have an impairindrat meets or medically equals Listing 4.02
(Chronic Heart Failure), arguing that substdrgdidence does not support the Commissioner’s
decision. (PagelD.1724 He also argues th#tte ALJ provided insuffi@nt analysis to support
this finding. (PagelD.1727-28.)f his medical evidence indicateadat he met or equaled that
listed impairment, then Rintiff would be found diabled without furtheconsideration of age,
education, and work experienc20 C.F.R. § 404.1520(a)(4)(iii).

Plaintiff Shanafelt ayues that his condition meets oredically equals Listing 4.02
because there is documented evidence that hivdetricle ejection fracwon (LVEF) is at or
below 30%, there is evidence of serious limitationkis ability to initiate, sustain, or complete
activities of daily living, and aexercise test would presensignificant risk. (PagelD.1728-29.)

The Sixth Circuit has held that an ALJ comnrgsersible error by failing to analyze the
claimant’s physical condition in laion to the Listed ImpairmentReynolds v. Comm’r of Soc.

Sec.424 F. App'x 411, 415-16 (6th Cir. 2011). Reynoldsthe court summarized the manner



in which an ALJ should analyze a physical coiodi under the listed impairments: “In short, the
ALJ needed to actually evaluate the evidencempare it to Section 1.00 ¢iie Listing, and give

an explained conclusion, in order to facilitate meaningful judicial review. Without it, it is
impossible to say that the ALJ's decision at Steee was supported bulsstantial evidence.”

Id. at 416 (citingBurnett v. Comm’r of Soc. Se@20 F.3d 112, 120 (3d Cir. 200Bgenne V.
Apfel, 198 F.3d 1065, 1067 (8th Cir. 1999lifton v. Chater,79 F.3d 1007, 1009 (10th Cir.
1996));see also M.G. v. Comm’r of Soc. $S&6.1 F. Supp. 2d 846 (E.D. Mich. 2012).

In Forrest v. CommissioneB91 F. App’x 359, 364-66 (6th €i2014), the Sixth Circuit
held that the analysis required at step thrdess onerous than that required to establish “good
reasons” under 20 C.F.R. § 404.1527@)rejecting a treating physan’s opinion. The court
declined to extend the holding Wilson v. Commissione878 F.3d 541, 544-48 (6th Cir. 2004)
(“circumscribed form of harmless error review”), to stege¢h 591 F. App’x at 365Forrest
held that, where the comparison of the mediaalifigs to any Listed Impairment is sparse, the
Court can consider the ALJ's entire decision in determining whether substantial evidence
supports the step three finding. 591 F. App’x at 3&édsoe v. Barnhartl65 F. App’x 408,
411 (6th Cir. 2006)Bradford v. Sec'y of Deptf Health and Human Sery€803 F.2d 871, 873
(6th Cir. 1986).

Here, the ALJ stated:

The severity of claimant’s physical impments, considered singly and in

combination, did not meet or medically equal the criteria of any listed

impairment. In making this determination, | note that¢laimant does not allege

that his impairments meet or equal a tgti In addition, | have reviewed each of

the relevant listings, including...listing.02.... The evidence does not document

listing-level severity and no acceptabteedical source has mentioned findings

equivalent in severity to éhcriteria of any listed impairment, individually or in
combination.



(PagelD.54.) The ALJ then went on to consither impact of Plaintiff's obesity on each of his
impairments and stated that there was no eviddratdlaintiff’'s obesity in combination with his
other impairments met @qualed any listing.Id.)

The Commissioner argues that the decisiooutd be upheld because the ALJ’'s opinion
sufficiently set out hiseasoning, because the AkJeasoning can be imfed from other factual
findings, and because the medical evidence amgsindicate that Platiff's heart condition
meets Listing 4.02. Plaintiff argudbkat this sparse analyspecludes judial review and
requests reversal or ammand (PagelD.1730-31), citinrgeynoldsandM.G. v. Comm’r of Soc.
Sec, 861 F. Supp. 2d 846 (E.D. Mich. 2012)1.G. is not apt. There, the ALJ did not even
identify the listing he or she had considerédl. at 858.

This case more closely resemblesrest thanReynolds In Forrest the Sixth Circuit
noted that a factor in finding that the ALJ’s ermas harmless was thdorrest did not argue
before the ALJ that his impairments met or medically equaled in severity a specific listing.”
Forrest, 424 F. App’x at 364-65. The claimant has tiurden at step three and therefore has a
far less compelling claim where he presents muaent to the ALJ thdte met or equaled the
requirements of specific listings, then argues ppeal, with the benefit of hindsight, that the
ALJ’s opinion did not include a sufficiently dd&d discussion of the nso “closely analogous”
listed impairments.See Morris v. Barnhard23 F. App’x 465, 469 (6th Cir.200&ee als®0
C.F.R. 8§ 404.1526(bldenkamp v. Comm’r of Soc. Sedo. 1:13-cv1303, 2015 WL 505805,
at *5 n.2 (W.D. Mich. Feb. 6, 2015). In contrasReynoldsthe claim of error at step three was

not preserved here.



While the initial reasoning assesses severaétisinpairments in short form, the balance
of the ALJ opinion demonstratéisat the ALJ had considered the evidence regarding Plaintiff's
cardiac condition (PagelD.57-58):

e Plaintiff had received treatment for cardiasedise prior to the relevant period, including
a stent placement. (PagelD.473-630, 636-708, 711-748.)

e In October 2010, Plaintiff visited a cardiac specialist anchdideport any complaints of
effort-induced angina. (PagelD.707.)

e At a doctor visit in October 2011, the claimaagain denied effort-induced angina.
(PagelD.474.)

e Plaintiff was hospitalized foseveral days in January 2012 o myocardial infarction
and subsequent coronary andagby with stent placement. On discharge, Plaintiff denied
chest discomfort and was experiencing mild dyspnea with exertion and sinus tachycardia.
(PagelD.498-500.)

e In February 2012, Plaintiff deedl angina, orthopnea, apdroxysmal nocturnal dyspnea.
(PagelD.667.)

e In June 2012, Plaintiff denied chest painthopnea, and dyspnea, and on examination,
his heart rhythm was normal, and hisatjon fraction was 45%. (PagelD.658, 660-661.)

e In September 2013, Plaintiff reported cheéscomfort and shorass of breath with
activity, but his doctor found that his sytoms did not indicate angina. (PagelD.642-
643.)

e In March 2014, Plaintiff's ejection fractiowas at 19%, which indicated an infarct.
(PagelD.742.)

e In March 2014, Plaintiff was prescribednedication for shortness of breath.
(PagelD.740.)

e In October 2014, Plaintiff was having edema, and his medication was changed.
(PagelD.730.)

e In January 2015, Plaintiff was hmtalized for five days forangestive heart failure. On
admission, Plaintiff had significant edema is bilateral lower extremities and reported
increased dyspnea on exertion, but durlig hospitalization Isi edema improved.
Plaintiff's chest x-ray revealed an enlardeshrt and his ejection fraction was 20%, but
his lower extremity venous duplex showsalevidence of thrombosis. (PagelD.722, 725,
923, 927, 943.)

e At an outpatient visit in Jauary 2015, Plaintiff reported lesfortness of breath and no
angina or orthopnea. (PagelD.718.)

e In April 2015, Plaintiff's primary care physician stated thais congestive heart failure
was stable. (PagelD.1091.)

e Plaintiff presented to théieart failure clinic in April 2015 and reported cardiac
rehabilitation was going wellPlaintiff also denied any anta-quality chest pain and had
no significant dyspnea on exenti. Plaintiff had mild edema ihis lower extremities and
the dosage on one of his medicatiavas increased. (PagelD.1655, 1657.)

e In May 2015, Plaintiff’'s medicationsere adjusted. (PagelD.1650.)

10



In May 2015, an echocardiograshowed reduced left ventriew systolic function, and

Plaintiff's ejection fracton was 30-35%. (PagelD.1645.)

e In July 2015, Plaintiff preserdeto the heart failure clinicomplaining of intermittent
lightheadedness and dyspnea, but no sigmfigagoblems if he paced himself. On
examination, Plaintiff's heart rhythm wagdar, and as treatment, his dosage of Toprol
was increased and possible surgeag discussed. (PagelD.1156, 1159.)

e In September 2015, Plaintiff had a cardiac catheterizatioithvéghowed total occlusion
of the right coronary artgr reduced left ventricularuhction, pulmonary hypertension,
and indicated an ejection fitaan of 20%. (PagelD.1621.)

e At a follow-up visit to the catiologist in September 2015, R#if reported that he was
not experiencing any shortness of breath or fosyx¢remity edema. Plaintiff was told to
return in six months and no changes wagde to his medication. (PagelD.1618-1619.)

e In September 2015, Plaintiff's primary care phbian reported that his chest pain and

shortness of breath were ressdwvith rest. (PagelD.1185.)

That is a substantial discussiohPlaintiff’'s medicalcondition from which ta Court can review
the ALJ’s decision, particularly where, as hergimlff did not allege biere the ALJ that his
impairments met or equaled a listing.

To meet Listing 4.02, Plaintiff must showathhe has congestive heart failure on a
regimen of prescribed treatment with symptaansl signs described #h00D2 (including easy
fatigue, weakness, shortness of breath, coagtchest discomfortorthopnea, paroxysmal
nocturnal dyspnea, palpitations,Hipeadedness, or fainting). Heist also show that he meets
the requirements of Parts A and B. 20 C.FPR.404, Subpt. P, App. §,4.02. To meet Part
A(1), Plaintiff must establish through medicddcumentation the presence of systolic failure
with an ejection fraction of 30% or less duripgriods of stability (not during an acute heart
failure) or diastolic failure (Wich Plaintiff does not appear argue here). 20 C.F.R. Pt. 404,
Subpt. P, App. 1, 8§ 4.02A(2).

To meet Part B, Plaintiff must show thas tsystolic failure mebne of three criteria.
Under section (B)(1)Rlaintiff must show:

Persistent symptoms of heart failure igéh very seriously limit the ability to

independently initiate, swmh, or complete activities of daily living in an
individual for whom [a mdical consultant], preferably one experienced in the

11



care of patients with cardiovascular dise, has concluded that the performance
of an exercise test would presergignificant risk to the individual.

20 C.F.R. Pt. 404, Subpt. P, App. 1, § 4.02B(1)terdatively, under B(2)Plaintiff must show
three or more separate episead acute congestive heart ta# within a consecutive 12-month
period requiring, among other things, hospitalization or emergency treatment for 12 hours
or more. 20 C.F.R. Pt. 404, Subpt. P, App. 4,G2B(2). Under B(3), Plaintiff would have to
demonstrate the inability to perform an exercidertmce test at a workload equivalent to five
METSs or less for specified reasons. 20 C.F.R. Pt. 404, Subpt. P, App. 1, § 4.02B(3).

As to Part A, the ALJ found that Plairitf ejection fraction was 45% in June 2012
(PagelD.57, 658); and betwe80-35% in May 2015 (PagelD.58, 1645). These results do not
meet the level the listing required to demonstmtstolic failure. 20 C.F.R. Pt. 404, Subpt. P,
App. 1, 8 4.02A(1). The ALJ alsaoted that Plaintifhad ejection fractionsf 19% in March
2014 and 20% in January 2015 (PagelD.57-58, 722, 742). However, those results were not
obtained during periods of sility, as Plaintiffs March 2014 testing indiated infarct
(PagelD.57, 722), and he was hospitalized fdanuary 2-7, 2015, for congestive heart failure
exacerbation (PagelD.58, 751). The Commissiaiso acknowledges that Plaintiff had an
ejection fraction of 25-30% in January 2012 (@1&8g499), but that telstg was conducted while
he was hospitalized following a myocardial irtfgon (PagelD.498). The ALJ additionally noted
that Plaintiff's ejection fractin in September 2015 was 20% (Y58, 1621), and that result
does not appear to be tied toygoeriod of exacerbation. Howevé@iaintiff mustshow that the
criteria of the listing eisted for a continuous 12enmth period, and a singlgection faction fails
to establish the requisite deficitaMicKee| 2015 WL 3932546, at *8 (“Moreover, all of the
criteria must be met concuriinfor a period of twelve comiuous months.”) (citing 20 C.F.R. §

404.1525(c)(3), (4)).
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As such, any error in setting out a fulsomalgsis is harmless because Plaintiff has not
shown that his impairment met wredically equaled in severityhg listed impairment. Plaintiff
citesReynoldsbut in that case the SixCircuit held that an ALl erred by providing no reasons
to support his finding that gpecific listing was not meind held that the error was not harmless
because it was possible the claimhbad put forward sufficient @ence to meet the listing. 424
F. App’x at 416.

Although not necessary to the outcome herenRtaalso has not demonstrated that the
ALJ did not have a substantial ba$or determining he did not meat equal the B criteria of the
listing. Plaintiff's condition plain} does not meet the standard Rart B(2), as he did not have
three or more separate episead acute congestive heart ta# within a consecutive 12-month
period. As to Part B(3), he re#t that he had a chemically-irdal stress test, but provides no
evidence documenting the reason for its necessity. (PagelD.1727.)

Thus, Plaintiff’'s argument focuses on PariLB(amely that he was seriously limited in
his ability to independently initiate, sustain,aomplete activities of dly living. As the ALJ
indicated, Plaintiff reported thdie was generally independent with his personal care, he could
do laundry, and he went shopping (PagelD@&hg, 360, 387, 428, 1152). \Wn Plaintiff cites
several pieces of evidence thaggest serious limitatis in daily functioning (PagelD.1728), he
largely relies on his hearing testimony (PH®139-143, 153-158) and statements in his
Function Report (PagelD.387-392). The ALJ fouthét Plaintiff’'s sibjective complaints
“concerning the intensity, persisige and limiting effect of [hisfymptoms [were] not entirely
consistent with the medical ewdce or other evidence in thecoed.” (PagelD67.) Plaintiff

does not challengthat finding. Hollon ex. rel. Hollon v. Comm’r of Soc. Se447 F.3d 477,
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491 (6th Cir. 2006) (“[W]e limit our consideratida the particular pointthat Hollon appears to
raise in her brieon appeal.”).

Plaintiff also notes that there is “a legiohevidence of associated symptoms” of heart
disease, including fatigue, crampgi peripheral neuropathy, shass of breath, rapid weight
gain, chest pain, and lightheadedness and hissstiests had to be chemically induced.
(PagelD.1729.) While there isidence of all of thas symptoms, the test is whether Plaintiff
was seriously limited in his alii to independently initiate, stain, or complete activities of
daily living. Based on the record, includinige credibility determiation, the Court cannot
conclude that the ALJ did not V& substantial evidence to supipthre finding that Plaintiff did
not meet the criteria for listing 4.02B.

The Court has not considered evidence Plaintiff cites for this proposition that was
submitted to the Appeals Counaigther than to the ALJ(PagelD.1729 (citing PagelD.81-83,
PagelD.37).) Although that evidence could supptaintiff's request for a Sentence Six remand
(on a showing that the evidence was new amaterial), which Plaitiff does not request,
“evidence submitted to the Appls Council after the ALJ’s decision cannot be considered part
of the record for purposes stibstantial evidence review.Foster, 279 F.3d at 357 (internal
citation omitted). Moreover, because there isstantial evidence that Plaintiff does not meet
the criteria for listing 4.02A, any error in the AkBtatement of opinion is harmless, and remand

iS not necessary.
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CONCLUSION

For these reasons, the Court concludes tleaftl)’s decision iswgported by substantial
evidence. Accordingly, .nCommissioner’s decision &firmed. A judgment consistent with
this opinion will enter.

Dated: January 14, 2020 /s/ Sally J. Berens

SALLY J BERENS
US. Magistrate Judge
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