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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERNDIVISION

DAMIEN REID,

Petitioner, Case N01:18cv-636

V. Honorable Gordon J. Quist

RANDEE REWERTS

Respondent.

OPINION
This is a habeas corpus action brought by a state prisoner under 28 (LR353. §
The matter presently is before the CourtRetitioner's motion to stay the petition (ECF No. 9)
and hold it in abeyance pending the exhaustion of a new claim not raised in his origfiloal. pet

For the reasons that follow, the Court will deny the motion.

Discussion

l. Factual allegations

Petitioner Damien Reigdpresentlyis incarcerated with the Michigan Department
of Corrections athe Carson City Correctional Facility (DRF) in Carson City, Montcalm County,
Michigan Following a bench trial in thenghamCounty Circuit CourtPetitioner was convicted
of assault with intent to commit murder, Mich. Comp. Laws § 750.83, being a felon in pmssessi
of a firearm, Mich. Comp. Laws 8§ 750.224f, carrying a concealed weapon, Mich. Comp. Laws
§ 750.227, and possessiof a firearm during the commission of a felony (felony firearm), Mich.
Comp. Laws § 750.227b. On August 13, 2014, the court sentenced Petitioner as-affiensth

felony offender, Mich. Comp. Laws 8 769.12, to prison terms of 27 years to 39 yeat4 and
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months on the assawmitith-intentto-murder conviction and 5 years to 8 years and 4 months on the
carryingconcealed and felem-possession convictions, all to run consecutively to a sentence of
2 years on the felony-firearm conviction.

Petitioner apealed his convictions and sentences to the Michigan Court of Appeals
and the Michigan Supreme Court, raising the followimg issues

l. [PETITIONER] WAS DENIED DUE PROCESS AND A FAIR TRIAL
WHERE THE PROSECUTOR’S WITNESSES WERE ALLOWED TO
INVADE THE FACT FINDING PROVINCE OF THE JURY.

Il. [PETITIONER] WAS DENIED HIS CONSTITUTIONAL RIGHT TO A
FAIR TRIAL BEFORE AN IMPARTIAL JURY.

[I. [PETITIONER] IS ENTITLED TO A NEW TRIAL AS HE WAS DENIED
EFFECTIVE ASSISTANCE OF COUNSEL.

V. [PETITIONER] IS ENTITLED TO BE REMANDED FOR ACROSBY

PROCEDURE AND POSSIBLE RBEENTENCING BECAUSE THE

FACTS IN SUPPORT OF SOME OF HIS OFFENSE VARIABLE

SCORES WERE NOT FOUND BY THE JURY TO BE PROVEN

BEYOND A REASONABLE DOUBT,HE WAS SENTENCED PRIOR

TO JULY 29, 2015, AND THE SIXTH AMENDMENT VIOLATION

ALTERED THE GUIDELINE RANGE.
(Pet'r'sBr. on Appeal, ECF No.-1, PagelD.19.) In an unpublished opinion issued on September
13, 2016, the court of appeals affirmed the convictions, but remanded the case for consideration
of whether resentencing was propederPeople v. Lockridge870 N.W.2d 502 (Mich. 2015).
The Michigan Supreme Court denied leave to appeal on April 4, 2017. On reéheatrdhl court
declined to resentence Petitioner, holding that it would have imposed the sameeserten if
the guidelines had been advisory rather than mandatory.

On May 4, 2018 Petitioner filed his habeas corpus petitiddnder Sixth Circuit

precedent, the application is deemed filed when handed to prison authoritiesilfiog to the

federal court.Cook v. Stedh, 295 F.3d 517, 521 (6th Cir. 2002). Petitioner has not supplied that
2



date. Petitioner signed his application on May 4, 2018. (Pet., ECE,NRagelD14.) The petition
was received by the Court on June 7, 20I8e Petitioneris giventhe benefit of the earliest
possible filing date SeeBrand v. Motley526 F.3d 921, 925 (6th Cir. 2008) (holding that the date
the prisoner signs the document is deemed under Sixth Circuit law to be the date g bandi
officials) (citing Goins v. Sautkers 206 F. App’x 497, 498 n.1 (6th Cir. 2006)).

Petitioner’s original petition raisebe same four grounds presented in his habeas
petition. (Pet., ECF Ndl, PagelD19.) Petitioner, however, hasncefiled a motion to stay the
petition. Hs motionindicates thahe has hirea private investigatdo fully investigate his belief
that the prosecutor threatened witness Dushawn Lee in order to compel Lémsngstgainst
Petitioner. Petitioner asserts thatihiends to raise at least one new ground for relief based on
newly discovered evidenagising out of that investigation. Petitioner wishes to stay the petition
in order to file a motion for relief from judgment in the Ingham County Circuit Court.

. Exhaustion of State Court Remedies

Before the Court may grant habeas relief to a state prisoner, the prisoner must

exhaust remedies available in the state courts. 28 U.2254b)(1);O’Sullivan v. Boerckel

526 U.S. 838, 842 (1999). Exhaustion requires a petitioner to “fairly presentalfetlems so

that state courts have a “fair opportunity” to apply controlling legal prirciole¢he facts bearing
upon a petitioner’s constitutional claind. at 844, 848see alsduncan v. Henry513 U.S. 364,

365 (1995) Anderson v. Harles#159 U.S. 4, 6 (1982picard v. Connor404 U.S. 270, 2737

(1971) To fulfill the exhaustion requirement, a petitioner must have fairly presenteedeislf
claims to all levels of the state appellate system, including the state’s highest@&utivan,

526 U.S. at 84BWagner v. Smittb81 F.3d 410, 414 (6th Cir. 2009afley v. Sowder902 F.2d



480, 483 (6th Cir. 1990). The district court can and must raise the exhaustiosuaspente
when it clearly appears that habeas claims have not been presented to the stateemBuether
v. Rees822 F.2d 1418, 1422 (6th Cir. 198&)tenv. Perini 424 F.2dL34,138-39 (6th Cir. 1970)
Petitioner bears the burden of showing exhaustieeRust v. Zentl7 F.3d 155,
160 (6th Cir. 1994) Accordng to allegations in the petition and the attachments, Petitioner fully
exhausted his four listed grounds for relief at all levels of the state coutiorfeetacknowledges,
however, that he has not exhausted the new ground he wishes to add to his petition.
An applicant has not exhausted available state remedies if he has the right under
state law to raise, by any available procedure, the question presented. 28 U.S.C. B 2254(c
Petitioner has at least one available procedure by which te ttaésissues presented in this
application. He may file a motion for relief from judgment under Mich. C8.500et seq.Under
Michigan law, one such motion may be filed after August 1, 1995. Mich. G3.9R2(G)(1).
Petitioner has not yet filed hime allotted motion. Therefore, the Court concludes that he has at
least one available state remedyo properly exhaust his claim, Petitioner must file a motion for
relief from judgment in thénghamCounty Circuit Court. If his motion is denied by the circuit
court, Petitioner must appeal that decision to the Michigan Court of Appeals andcthigavi
Supreme Court.O’Sullivan,526 U.S. at 845Hafley, 902 F.2dat 483 (“[P]etitioner cannot be
deemd to have exhausted his state court remedies as required by 28 U23334(I%) and (c) as
to any issue, unless he has presented that issue both to the Michigan Court of Appeals and to the

Michigan Supreme Court.”) (citation omitted).
Construing the petition and the motion to stay togetRetitioner's habeas

application, as he proposes to amendsitmixed.” UnderRose v. Lundy455 U.S. 509, 522



(1982), district courts are directed to dismiss mixed petitions without prejudareer to allow
petitioners to return to state court to exhaust remedies. However, since the habtasvatatu
amended to impose a ogear statute of limitations on habeas claisee28 U.S.C. 8£244(d)(1),
dismissal without prejudice often precludes future federal habe&sw. This is particularly true
after the Supreme Court ruled Duncan v. Walker533 U.S. 167, 1882 (2001), that the
limitations period is not tolled during the pendency of a federal habeas petitica resslt, the
Sixth Circuithasadopted a stagndabeyance procedure to be applied to mixed petiti@ee
Palmer v. Carlton276 F.3d 777, 781 (6th Cir. 2002). Ralmer, the Sixth Circuit held that when
the dismissal of a mixed petition could jeopardize the timeliness of a subsequent,piitio
district court should dismiss only the unexhausted claims and stay further pngseedithe
remaining portion until the petitioner has exhausted his claims in the state whugeealso
Rhines v. Webeb44 U.S. 269, 277 (2007) (approving staydabeyance procedurepriffin v.
Rogers 308 F.3d 647, 652 n.1 (6th Cir. 2002).

Petitioner’s application is subject to the gresar statute of limitations provided in
28 U.S.C. § 2244(d)(1gstablishing aoneyear limitations period from “the date on whittte
judgment became final by the conclusion of direct review or the expiration of théotiseeking
such review.” 28 U.S.C. § 2244(d)(1)(A). Petitioner appealed his conviction to the Michigan
Court of Appeals and the Michigan @eme Court. The Michigan Supreme Court denied his
application on April 4, 2017Petitioner did not petition for certiorari to the United States Supreme
Court, though the ninetgtay period in which he could have sought review in the United States
Supreme Court is counted under § 2244(d)(1)@&eBronaugh v. Ohip235 F.3d 280, 28@th
Cir. 2000). The ninetgay period expired oduly 3, 2017 Accordingly, absent tolling, Petitioner

would havehadone yearpr until July 3, 2018to file his habeas petitionPetitioner filed the



instant petition oMay 4, 2018, 60days before the limitations periedpired Petitioner, however,
did notfile his motion to stay or otherwise attentiptraisehis new claim until on or about August
6, 2018 more than a month after his period of limitations expired

The oneyea statute of limitations applies to each claim in a habeas application, as
opposed to the application as a whdiee Bachman v. Bagley87 F.3d 979 (6th Cir. 200 Qee
also Mardesich v. Caté68 F.3d 1164, 1170 (9th Cir. 201A. petitioner haso right to amend
his petitionafter thestatute of limitations has run unless the proposed amendment relates back to
the date of the original pleadingdoward v. United State$33 F.3d 472, 475 (6th Cir. 2008)
(citing Mayle v. Felix 545 U.S. 644, 66(2005)). Moreover,an overly broad application of the
relationback doctrine would contravene Congress’s intent in enacting AEDPA ‘to advance the
finality of criminal convictions.” Hill v. Mitchell, 842 F.3d 919, 922-26 (6th Cir. 2016) (quoting
Mayle 545 U.Sat661 (2005)).Petitioner’s proposed new claim is wholly unrelated to any of his
four timely filed claims. As a consequence, any motion to amend his petitionuderibe new
claim would be timéarred under 28 U.S.C. § 2244(d)(1)(A).

Further even if Petitioner's proposed new claim related bauo,fails to
demonstratan his motion to stay the proceedings or in his memorandum in suppaat widtion,
that he is entitled to a stay within the meaningRbines 544 U.S.at 269. UnderRhines to
demonstrate entitlement to a stay, a petitioner must show the followingoddl) cause for his
failure to exhaust before filing his habeas petition; (2) that his unexhausted ela not plainly
meritless; and (3) that he hast engaged in intentionally dilatory litigation tacticSee Rhines
544 U.S. at 27-78. Petitioner does nagpecify thebasis forhis witnesscoercion claim, so it is
impossible for this Court to determine whether it is plainly meritless. He also failege facts

suggesting good cause for his failure to exhaust before filing his petitiortheF Petitioner



alleges no facts demonstrating that he has not engaged in intentionally dilagatiplitpractices.
Indeed, although Petitioner suggests that he has only recently hired a privategatwe to
develop the facts surrounding his claim that witness Lee was coeet@dyner fails to allege
when he became aware that Lee was coerced, regardless of wPetitienerhad all of the
evidence to support his claim.

For all these reasons, Petitioner is not entitlea $tay of these proceedings while
he returns to state court to exhaust his proposed new chaguordingly, his motion to stay will

be denied.

Conclusion

Having reviewed Petitner's motion to stay the petition (ECF No. 9) while he
exhausts proposed new habeas grounds will be denied. An order consistent with this opinion will

issue.

Dated:September 10, 2018 /s/ Gordon J. Quist

GORDON J. QUIST
UNITED STATES DISTRICT JUDGE




