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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERNDIVISION

ROBERT WAYNE ANNABEL II,

Plaintiff, Case No1:18<v-914
V. Honorable Gordon J. Quist
MICHIGAN DEPARTMENT OF
CORRECTION&:t al,

Defendand.

/
OPINION

This is a civil rights action brought by a state prisameder42 U.S.C. 8§1983.
UnderRule 21 of the Federal Rules of Civil Procedure, the Court may at any time and on just
terms drop a party when claims against that party are misjoidetdpon review of the complaint
the Court will dismisswithout prejudicePlaintiff's action againsDefendants Smith, Novak,

Lewis, BecherChristiansen, Woods, and Ryske because the cigaiast thenare misjoined.

Discussion

l. Factual allegations

Plaintiff is presently incarcerated with the Michigan Department of Corrections
(MDOC) atthe loniaCorrectional Facility (ICF) in lonia, lonia County, MichigaiThe events
about which he complains occurred at that faciliBlaintiff suesthe Michigan Department of
Corrections (MDOC), MDOC Special Activities Coordinator Michael Martispty Michigan
Attorney General James E. Long, and the following ICF officials: GipCasey Cheney;
Warden Willie Smith; Law Librarian Joseph Novak; Grievance Coordinators Wisland L.

Becher; Deputy Warden John Christiansen; Captain Kevin Woods; and Lieutenask&. Ry
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Plaintiff's first set of allegationsnvolves the actions of Defendants Martin,
Cheney, and Long between September 2017 and April 6, 201@)rportedlyinterfere with
Plaintiff's kosher and Passover diein violation ofhis rights under the First Amendment, the
Religious Land Use and Institutionalized Persons Act (RLUIPA), 42 U.S.C. § @@0andthe
provisions of asettlement agreemergachedn Annabel v. Caruso et alNo. 1:09ev-176 (W.D.
Mich), which Plaintiff has attached to his complaint. (Release from LiabHGf No. 11,
PagelD.1417; 1:09cv-176, ECF No. 242, PagelD.1291293.) Plaintiff also alleges that
Defendant MDOGriolated the RLUIPA, by placing a substantial burden on Plaintiff's practice of
his religion. The remaindr of Plaintiff's allegations have to do with actions taken by the
remaining Defendants between March and July 2016, to retaliate againgffPtaieixercising
his First Amendment right to file grievances.

Plaintiff seeksdeclaratory andnjunctive relief, together with compensatory and
punitive damages.

. Misoinder

Federal Rule of Civil Procedure 20(a) limits the joinder of parties in single ilawsu
whereas Federal Rule of Civil Procedure 18(a) limits the joinder of cldhuke 20(a)(2) governs
when multiple defendants may be joined in one action: “[p]ersons . . . may be joined in @me acti
as defendants if: (A) any right to relief is asserted against them jointlgradlg, or in the
alternative with resgct to or arising out of the same transaction, occurrence, or series of
transactions or occurrences; and (B) any question of law or fact common toealfialgs will
arise in the action.” Rule 18(a) states: “A party asserting a claim . . jomags independent or

alternative claims, as many claims as it has against an opposing party.”



Courts have recognized that, where multiple parties are named, as in this case, the
analysis under Rule 20 precedes that under Rule 18:
Rule 20 deals solely with joinder of parties and becomes relevant only when there
is more than one party on one or both sides of the action. It is not concerned with

joinder of claims, which is governed by Rule 18. Therefore, in actions involving
multiple defendants Rule 20 operates independently of Rule 18. . . .

Despite the broad language of Rule 18(a), plaintiff may join multiple defendants i

a single action only if plaintiff asserts at least one claim to relief agaanht &

them that arises out of the same transaction or occurrence and presents questions of
law or fact common to all.

7 Charles Allen Wright, Arthur R. Miller, Mary Kay Kane, Federal Pcac# Procedure Civil
§ 1655 (3d ed. 2001gyuoted in Proctor v. Applegaté61 F. Supp. 2d 743, 778 (E.D. Mich. 2009),
and Garcia v. Munoz No. 081648, 2007 WL 2064476, at *3 (D.N.J. May 14, 20G&e also
Neitzke v. Williams490 U.S. 319, 328 (1989) (joinder of defendants is not permitted by Rule 20
unless both commonality and same transaction requirements are satisfied).

Therefore, “a civil plaintiff may not name more than one defendant in his alrigin
or amended complaint unless one claim against each additional defendant isdraadsactlated
to the claim against the first defendant and involves a common questam af fact.” Proctor,
661 F. Supp. 2d at 778. When determining if civil rights claims arise from the sameticamsa
or occurrence, a court may consider a variety of factors, including, “thgénad during which
the alleged acts occurred; whether the fcts . are related; whether more than one act . . . is
alleged; whether the same supervisors were involved, and whether the disferedtarat different
geographical locations.1d. (quotingNali v. Michigan Dep’t of Correction2007 WL 4465247
*3 (E.D. Mich. December 18, 2007)) (omission added).

Permitting the improper joinder in a prisoner civil rights action also undermines the
purpose of the PLRA, which was to reduce the large number of frivolous prisoner lawduits tha

were being filed ithe federal courtsSee Riley v. Kurt861 F.3d 906, 917 (6th Cir. 2004). Under
3



the PLRA, a prisoner may not commence an action without prepayment of the filingstaae
form. See28 U.S.C. 8§ 1915(b)(1). These “new fee provisions of the PLRA vesigrtkd to deter
frivolous prisoner litigation by making all prisoner litigants feel the deterréettecreated by
liability for filing fees.” Williams v. Roberts116 F.3d 1126, 1127-28 (5th Cir. 1997). The PLRA
also contains a “threstrikes” provisim requiring the collection of the entire filing fee after the
dismissal for frivolousness, etc., of three actions or appeals brought by a prismssdprg in
forma pauperis, unless the statutory exception is satisfied. 28 U.S.C. § 1915(g). €he “thr
strikes” provision was also an attempt by Congress to curb frivolous pridioyegidin. See Wilson

v. Yaklich 148 F.3d 596, 603 (6th Cir. 1998).

The Seventh Circuit has explained that a prisoner like plaintiff may not join in one
complaint all of thedefendants against whom he may have a claim, unless the prisoner satisfies
the dual requirements of Rule 20(a)(2):

Thus multiple claims against a single party are fine, but Claim A against Defendan
1 should not be joined with unrelated Claim B againsteDdant 2. Unrelated
claims against different defendants belong in different suits, not only to prheent t
sort of morass that [a mukdlaim, [multi]-defendant suit produce[s] but also to
ensure that prisoners pay the required filingfieeshe Prison Litigation Reform

Act limits to 3 the number of frivolous suits or appeals that any prisoner may file
without prepayment of the required fees. 28 U.S.C. § 1915(g) . . . .

A buckshot complaint that would be rejected if filed by a free perseay, a sii
complaining that A defrauded the plaintiff, B defamed him, C punched him, D
failed to pay a debt, and E infringed his copyright, all in different transactions
should be rejected if filed by a prisoner.

George v. Smittb07 F.3d 605, 607 (7th Cir. 2ZD0) see alsdrown v. Blaine 185 F. App’x 166,
16869 (3rd Cir. 2006) (allowing an inmate to assert unrelated claims against new defdrasad
on actions taken after the filing of his original complaint would have defeated the paffbse
three stikes provision of PLRA)Patton v. Jefferson Correctional Cent&B6 F.3d 458, 464 (5th

Cir. 1998);Shephard v. Edward2001 WL 1681145, *1 (S.D. Ohio Aug. 30, 2001) (declining to



consolidate prisoner’s unrelated various actions so as to allow him tnpdiling fee, because
it “would improperly circumvent the express language and clear intent of the $hikes’
provision”); Scott v. Kelly107 F. Supp. 2d 706, 711 (E.D. Va. 2000) (denying prisoner’s request
to add new, unrelated claims to an ongativil rights action as an improper attempt to circumvent
the PLRA's filing fee requirements and an attempt to escape the possibilitaming a “strike”
under the “three strikes” rule). To allow Plaintiff to proceed with thegeaperly joined clans
and defendants in a single action would permit him to circumvent the PLRA’s figryd&isions
and allow him to avoid having to incur a “strike” for purposes of by 8§ 1915(qg), should any of his
claims turn out to be frivolous.

In his first set of a##gations, Plaintiff complains of the conduct of Defendants
Martin, Cheney, and Long between September 2017 and April 6, 2018. The alleged conduct of
the three Defendants had to do with Plaintiff's ability to obtain kosher andweaseeals, as he
believad he was entitled under the First Amendment, RLUIPA, and a settlement agreeme
Plaintiff's remaining allegations havedo with alleged retaliation by wholly different Defendants
that occurred between March and July of 2016. Plaintiff does not @lieger several liability
among all Defendants or that the claims against Defendants Smith, Novals, Bather,
Christansen, Woods, and Rykaeoseout of the“same transaction, occurrence, or series of
transactions or occurrenédblat gave rise to thelaims against Defendants Martin, Cheney, and
Long. Fed. R. Civ. P. 20(a)(2). He also fails to alldgge“any question of law or fact common
to all defendants will arise in the actiond. Plaintiff's claims against Defendants Smith, Novak,
Lewis, Becher, Christansen, Woods, and Rykse therefore are not properly joinednistahe

action. Proctor, 661 F. Supp. 2d at 778.



Under Rule 21 of the Federal Rules of Civil Procedure, “[m]isjoinder of parties is
not a ground for dismissing an action.” Instead, Rule 21 provides two remedial options:
(1) misjoined parties may be dropped on such terms as are justaoy(@gims against misjoined
parties may be severed and proceeded with separ&eiarupo Dataflux v. Atlas Global Group,

L.P., 541 U.S. 567, 578373 (2004) (“By now, ‘it is well settled that Rule 21 invests district courts
with authority to allow aidpensable nondiverse party to be dropped at any time . .DirécTV,

Inc. v. Leto 467 F.3d 842, 845 (3d Cir. 2006}arney v. TreadeguNo. 07#cv-83, 2008 WL
485204, at *2 (W.D. Mich. Feb. 19, 200&pal. to Defend Affirmative Action v. Regenttniv.

of Mich.,, 539 F. Supp. 2d 924, 940 (E.D. Mich. 203 also Michaels Bldg. Co. v. Ameritrust
Co., N.A, 848 F.2d 674, 682 (6th Cir. 1988) (“[DJismissal of claims against misjoined parties is
appropriate.”). “Because a district court’s decisionrémedy misjoinder by dropping and
dismissing a party, rather than severing the relevant claim, may have in@ortapotentially
adverse statutef-limitations consequences, the discretion delegated to the trial judge to dismiss
under Rule 21 is restricted to what is ‘justDirecTV, 467 F.3d at 845.

At least three judicial circuits have interpreted “on such terms as are just” to mean
without “gratuitous harm to the partiesStrandlund v. Hawley632 F.3d 741, 745 (8th Cir. 2008)
(quotingElmore v. Haderson 227 F.3d 1009, 1012 (7th Cir. 200%&e also DirecT\467 F.3d
at 845. Such gratuitous harm exists if the dismissed parties lose the abpitgsecute an
otherwise timely claim, such as where the applicable statute of limitations hed, lapshe
dismissal is with prejudiceStrandlund 532 F.3d at 74@)irecTV, 467 F.3d at 8487; Michaels
Bldg. Co, 848 F.2d at 682.

In this case, Plaintiff brings causes of action under 42 U.S.C. § 1983. For civil

rights suits filed in Michigan under &3, the statute of limitations is three yea&eeMich.



Comp. Laws $00.5805(10)Carroll v. Wilkerson 782 F.2d 44 (6th Cir. 1986) (per curiam);
Stafford v. VaughnNo. 972239, 1999 WL 96990, at *1 (6th Cir. Feb. 2, 1999). Furthermore,
“Michigan law provides for tolling of the limitations period while an earlier action was pgndi
which was later dismissed without prejudicé&Kalasho v. City of Eastpoint®&6 F. App’'x 610,
611 (6th Cir. 2003).

Plaintiff's misjoined claims occurrdaetween March anduly of 2016,well within
the threeyear period of limitations. Those claims are not at risk of being-lianed. As a
consequence, Plaintiff will not suffer gratuitous harm if the improperly joinddridants are
dismissed.Accordingly, the Court will exercise its discretion under Rule 21 and diswtlssut
prejudice Defendants Smith, Novak, Lewis, Becher, Christansen, Woods, and Rykse.

Conclusion

Under Fed. R. Civ. P. 21, the Codismisgswithout prejudicePlaintiff’'s action
against Defendants Smith, Novak, Lewis, Beclristiansen, Woods, and Ryske because the
claimsagainst thenare misjoined.

An order consistent with thigpinion will be entered.

Dated:November 8, 2018 /s/ Gordon J. Quist

GORDON J. QUIST
UNITED STATES DISTRICT JUDGE




