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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

JOHN LEE CARTER,

Petitioner, Case No. 1:19-cv-308
V. Honorable Paul L. Maloney
RANDEE REWERTS
Respondent.
/
OPINION

This is a habeas corpus action brought state prisoner under 28 U.S.C. § 2254.
Petitioner John Lee Carter is incarated with the Michigan Degiment of Corrections at the
Carson City Correctional FacilifpRF) in Carson City, Montdaa County, Michigan. Following
a four-day jury trial in the Gladwin County Cir¢@ourt, Petitioner was convicted of being a felon
in possession of a weapon as well as a felgrossession of ammunitiom violation of Mich.
Comp. Laws 8§ 750.224f, and the use of a fireauring the commission of a felony (felony-
firearm), in violation of Mch. Comp. Laws § 750.227b. On January 11, 2016, the court sentenced
Petitioner as a third habitual offéer to concurrent pias terms of 2 yeard0 months to 10 years
for each possession count to be served conselyutova 2-year sentender felony-firearm.

On April 11, 2019, Petitioner commencéus action by filing an emergency
motion requesting immediaex parterelief. (ECF No. 1.) Té Court construed Petitioner’s
motion as a habeas petition, Petitioner’s sixth qetition. Petitioner’s first five petitions were

dismissed for failure to exhaust available statertcremedies. The Court directed Petitioner to
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file an amended petition on the approved fo(BCF No. 2.) Petitioner complied. The amended
petition raises three grountts relief, as follows:

l. The cumulative errors committed ¢hg Mr. Carter’'s trial created a
fundamental miscarriage @istice resulting in theonviction of a person
who is actually innocent dhe alleged offenses.

Il. The magistrate abused his discretlpnissuing a search warrant for the
Gladwin residence when probable cause was not established in Veltman’s
affidavit.

II. The prosecutor and the judge abusieeir authority by pursuing charges
against Mr. Carter aftelismissing the charge farhich probable cause was
based and for allowing perjuretéstimony to support the amended
complaint.

(Am. Pet., ECF No. 4, PagelD.36-41.) Respondesffited an answer to the petition (ECF No.
15) stating that the grounds should be denmchbse they unexhausted, procedurally defaulted,
or meritless. Upon review, it ipparent that Petitioner has stililéa to exhaust his state court
remedies before filing his petitian this Court. Accordingly, @ Court will dismiss the petition
without prejudice.
Discussion
Factual allegations

The Michigan Court of Appeals dedweid the facts underlying Petitioner’'s
convictions as follows:

The police discovered three firearms, waitmmunition, while executing a search
warrant at the residence @aéfendant’s girlfriend, Meada Henninger (Henninger),

a residence that defendant was known to feaetu. . . Defendant argues that there
was no probable cause to issue a search warrant for a firearm at Henninger’'s
residence, where he often spent the nigjeicause the affidavit for the search
warrant omitted a material fact — tha¢nninger had said that there were no guns
in the home during an terview conducted by Troopdrooks. . . . Here, the
affidavit was prepared by Michigan &¢ Police Detective Sergeant William
Veltman, who had executed over 200 shawvarrants throughout his 20 years of
investigating thousands ofiminal complaints, basexh a complainby Kim Holtz
(Holtz) to Michigan State Police TroapEric Brooks. Holtz, who is Henninger’s
friend, told Trooper Brooks that on @ber 17, 2014, when she was present at
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Henninger’s residence on Hawkins Roathpiag, defendant ented the room she

was working on and told her to “get th&* out.” Upon that demand, she left the
house, but while she was still makihgr way down the driveway, defendant
pointed a .308 rifle inscribeslith the words “boneollector” and cased her to fear

for her life. Holtz also tol Trooper Brooks that defendamd been convicted of a
previous felony, which was confirmed, atit defendant kept additional guns at
the residence. Detective Veltman subsequently observed a truck in the driveway
of the residence on five asix occasions and this lele was registered to
defendant. Veltman also recalled thateighbor had told him on November 24,
2014, in a separate investigatj that he often hunted thidefendant. Detective
Veltman stated that his experience inforrhed that a person who had firearms on
the property also likely had ammunitionattpeople possess firearms for periods
of years, and that firearms possessed illegally are typically hidden. Detective
Veltman requested a warrant to searchrésgdence for a .308 rifle inscribed with
“bone collector,” other firearms, an@mmunition, in furtherance of the
investigation of felonious assault which Holtz was the victim and potential
charges of felon in possession of a fireagrainst defendant. Detective Veltman’s
affidavit was based on Trooper Brooks’sipelreport, which indicated that Holtz
had been visiting Henninger when defendant ordered her out of the home and
pointed the white .308 rifle, &'bone collector,” at herThe police report included
information that Trooper Brooks had spokeith Henninger, who stated that she
did not see the incident because she hauh lre a differentdom and that ‘there
[were] no weapons in the house except docrossbow.” However, Detective
Veltman’s affidavit did not include this information.

(Mich. Ct. App. Op., ECF No. 16-10, §aiD.1332-1334) (foaototes omitted).

Prior to trial, Petitioner moved to quash the search warrant that resulted in seizure
of the weapons and to suppress the evidence ebtdip virtue of the warrant. The trial court
heard argument on Petitioner's motion on JulyZf¥,5, and denied relief. (Mot. Hr'g Tr., ECF
No. 16-3; Galdwin Cty. Cir. Ct. @er, ECF No. 16-10, PagelD1353.)

Petitioner’s case proceeded to trial dgriOctober and November of 2015. The
prosecutor presented the testimarfiysix witnesses; the defengeesented the testimony of eight
witnesses, including Petitioner. t&f closings and instructions, the juror deliberated for less than
two hours before retumg the guilty verdicts.

Petitioner appealed his convictions asentences to the Michigan Court of

Appeals. In his initial brief, filed with the astance of his initial appellate counsel who was also



his trial counsel, Petitioner raised issues regarthe search warrant and his habitual offender
sentence enhancement. (Pet'r's Initigp&al Br., ECF No. 16-1®agelD.1408-1410.) Neither
issue required the trial transcspso, they were not ordered.

Petitioner wanted to raise additional issu (Pet'r's Mot. to Amend Br., ECF No.
16-10, PagelD.1500-1502.) He obtained replacénagpellate counsel and then sought an
extension to obtain the trial trangug and file an amended briefld) The court of appeals
granted the motion. (Mich. CApp. Order, ECF No. 16-10, Pagell341.) Petitione with the
assistance of his new counséled a supplementdbrief raising oneissue challenging the
impartiality of the trial judge ademonstrated by the judge’s @ssive and one-sided questioning
of witnesses.” (Pet’r's®p. Appeal Br., ECF No. 16-10, P&Del517.) By unpublished opinion
issued August 10, 2017, the Michig Court of Appeals rejectdeetitioner’s challenges to his
convictions and sentences anfirafed the trial court.

Petitioner then filed gro per application for leave t@appeal in the Michigan
Supreme Court. He raised the same three idsudsd raised in the Michigan Court of Appeals
and introduced two new issues: ticaunsel rendered infetctive assistance when he failed to get
the case dismissed where there was no victid; l@oth appellate counsedndered ineffective
assistance because they failed to challenge itdecturt’s subject mattgurisdiction. (Pet’r’s
Appl. for Leave to AppeaECF No. 16-11, PagelD.1578-1592.) By order entered March 5, 2019,
the Michigan Supreme Court denied leave to appéhlregard to all isues except the challenge
to the habitual offender enhancement—Petitidmaat withdrawn the habi#l offender issue to

avoid having his applicain held in abeyance pendingotution of a similar case(Mich. Order,

1 The Michigan Supreme Court held Petitioner’s applicatiotefave to appeal in abeyance pending resolution of the
application for leave to appealfeople v. StraughteNo. 156198 (Mich.). There were two applications for leave to
appeal that arose out of thatminal case. The first was an applicatfon leave filed by the defendant, Straughter,
under Case No. 156157; it was denied almost immedidiagple v. Straughte®04 N.W.2d 612 (Mich. 2017). The
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ECF No. 16-11, PagelD.1577.) Petiter did not file a petition for cgorari in the United States
Supreme Court. (Am. Pet., ECF No. 4, Page®) Instead he fitkhis habeas petition.

As noted above, this is not Petitioner’s first petition. He filed several previous
petitions. Each prior petition walismissed because Rietier had failed toxédaust his state court
remedies before filing higetition in this CourtCarter v. RewertsNo. 1:18-cv-438 (W.D. Mich.
Apr. 27, 2018) (application for leave to appstil pending in Michigan Supreme CourQarter
v. RewertsNo. 1:18-cv-1080 (W.D. Mich. Aug. 14, 2018) (sanm@rter v. RewertsNo. 1:18-
cv-1323 (W.D. Mich. Jan. 4, 2019) (sam@grter v. RewertaNo. 1:19-cv-141 (W.D. Mich. Mar.

13, 2019) (same&)andCarter v. RewertsNo. 1:19-cv-253 (W.D. Mik. Jun. 21, 2019) (failure to
raise ineffective assistae of counsel issues at all levefsthe Michigancourts).

[. Exhaustion of State Court Remedies

Before the Court may grant habeas ret®fa state prisoner, the prisoner must
exhaust remedies available in thatstcourts. 28 U.S.C. § 2254(b)(D:Sullivan v. Boerckel
526 U.S. 838, 842 (1999). Exhaustion requires diqedr to “fairly present” federal claims so
that state courts have a “fair oppority” to apply contrding legal principledo the facts bearing
upon a petitioner’s constitutional claind. at 844, 848see alsdPicard v. Connor404 U.S. 270,
275-77 (1971)Puncan v. Henry513 U.S. 364, 365 (1995)nderson v. Harles2159 U.S. 4, 6

(1982). To fulfill the exhaustion requirement, difg@ner must have fairlypresented his federal

second was filed by the prosecutor under Case No. 156198; it remained pending for several months after Petitioner
filed this petition. People v. Straughter930 N.W.2d 384 (Mich. 2019). The denial of defendant Straughter's
application made it appear as if Petitioner’s applicatios m&ng held in abeyance pending another application that

had already been denied. That was not the case. Petitmved to withdraw the habitual offender enhancement
issue on January 16, 2019. His application was decided a few weeks later.

2 At the time the Court dismissed the petition, the Michi§apreme Court had, in fact, denied the application for
leave to appeal such that Petitioner’s state court remegiesexhausted. The petition, however, had been filed a
few days before that event, so it could not reflect thett fand Petitioner did not inform this Court of the Michigan
Supreme Court’s action before his petitioner was dismissed as unexhausted.
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claims to all levels of the state appellaystem, including the state’s highest cou®Sullivan,
526 U.S. at 845\Vagner v. Smitlb81 F.3d 410, 414 (6th Cir. 2009afley v. Sowder902 F.2d
480, 483 (6th Cir. 1990). The district coaetn and must raise the exhaustion issugsponte
when it clearly appears that habeas clainve et been presented to the state co@esPrather
v. Rees822 F.2d 1418, 1422 (6th Cir. 198&)ten v. Perinj 424 F.2d 134, 138-39 (6th Cir. 1970).

Petitioner bears the burdehshowing exhaustionSeeRust v. Zentl7 F.3d 155,
160 (6th Cir. 1994). Petitioner hpksinly exhausted the search wartyauppressiorssue he raises
as habeas issue Il at all levelsthe state courts. Petitioner laso exhausted one of the claims
his raises as habeas issue I: that the trial court denied Petitioner a fair trial by questioning witnesses.
But, Petitioner raises several other claims asqddrabeas issue I, including a claim that the trial
judge constantly interrupted defe counsel interferingith counsel’s effetive assistance; the
prosecutor misrepresented Petitioner's burdeprobf; the prosecutor improperly vouched for
prosecution witnesses and improperly denouncedtbaibility of two ddéense witnesses; the
prosecution put on perjured testimony ostimony of questionable credibility; and the
accumulation of these errors renakRetitioner’s trial unfair. Thesissues have not been raised
in the Michigan courts. Similarly, in habeas is$li, Petitioner raises a number of issues that he
did not raise in the Michigan courts: a challength®osubject matter of the trial court; a challenge
to the amendment of the information; and additional claim that # prosecutor presented
perjured testimony. Moreovethrough subsequent briefing, Petitioner references additional
claims: a Confrontation Clause violation and ancléhat he is actually innocent. Neither claim
has been raised in the state courts.

An applicant has not exhausted available state remedies if he has the right under

state law to raise, by any available procedtine, question presented28 U.S.C. § 2254(c).



Petitioner has at least one avai&@plocedure by which taise the issues he has presented in this
application. He may file a motion forlief from judgment under Mich. Ct. R. 6.5@0seq.Under
Michigan law, one such motion may be filafter August 1, 1995. Mich. Ct. R. 6.502(G)(1).
Petitioner has not yet fitehis one allotted motion. Therefotbe Court concludes that he has at
least one available state remedyo properly exhaust his claim, iR@ner must file a motion for
relief from judgment in the Gladwin County Circ@burt. If his motion is denied by the circuit
court, Petitioner must appeal that decisionh® Michigan Court of Appeals and the Michigan
Supreme Court.O’Sullivan,526 U.S. at 845Hafley,902 F.2d at 483 (“[PJétioner cannot be
deemed to have exhausted hatestcourt remedies as requited?28 U.S.C. § 2254(b) and (c) as
to any issue, unless he has presented that issue both to the Michigan Court of Appeals and to the
Michigan Supreme Court.”) (citation omitted).

Because Petitioner has some claims that are exhausted and some that are not, his
petition is “mixed.” UndeRose v. Lundy55 U.S. 509, 522 (1982), districourts are directed
to dismiss mixed petitions without prejudice in order to allow petitioners to return to state court to
exhaust remedies. Howevemae the habeas statute was adez to impose a one-year statute
of limitations on habeas claimsee28 U.S.C. § 2244(d)(1), disssal without prejudice often
effectively precludes future federal habeas reviethis is particularly true after the Supreme
Court ruled inDuncan v. Walker533 U.S. 167, 181-82 (2001), thhe limitations period is not
tolled during the pendenayf a federal habeas petition. Asesult, the SixtlCircuit adopted a
stay-and-abeyance procedure to be applied to mixed petit®eePalmer v. Carlton276 F.3d
777, 781 (6th Cir. 2002). IRalmer, the Sixth Circuit held thawhen the dismissal of a mixed
petition could jeopardize the timeliness of a sgosat petition, the district court should dismiss

only the unexhausted claims and stay furtperceedings on the remaining portion until the



petitioner has exhausted higichs in the state courtd.; seealsoRhines v. Webeb44 U.S. 269,
277 (2007) (approving stay-and-abeyance proced@effin v. Rogers 308 F.3d 647, 652 n.1
(6th Cir. 2002).

Petitioner’s application is subject to tbhee-year statute ofrliitations provided in
28 U.S.C. § 2244(d)(1). Under thabvision, the one-yedimitations period uns from “the date
on which the judgment became final by the conclusibdirect review or the expiration of the
time for seeking such review.” 28 U.S.C. § 2244()(A). Petitioner apgaled his conviction to
the Michigan Court of Appeals and the Michiganpreme Court. Thidichigan Supreme Court
denied his application on March 5, 2019. Petitiatid not petition for certiorari to the United
States Supreme Court, though theety-day period in which he could have sought review in the
United States Supreme Court is counted under § 2244(d)(1¥y@eBronaugh v. Ohip235 F.3d
280, 283 (6th Cir. 2000). The ninety-day period expired on Junel9, 2Accordingly, absent
tolling, Petitioner would have ongear, until June 3, 202 which to file hs habeas petition.
Petitioner filed the instant petition on April 12019, before the statute of limitations had even
started to run.

The running of the statute oflitations is tolled while “groperly filed application
for State post-conviction or otheollateral review with respect the pertinent judgment or claim
is pending.” 28 U.S.C. 8§ 2244(d)(2). The stabitéimitations is tolledfrom the filing of an
application for state post-convicti@r other collateral relief untd decision is issd by the state
supreme court.Lawrence v. Florida549 U.S. 327 (2007)The statute is not tolled during the
time that a Petitioner petitions for writ of cerao in the United States Supreme Couidt. at 332.
Thus, so long as Petitioner’s request for collatenakw is pending, the timaill not count against

him.



But, the period of limitation has already $takto run. It started when Petitioner’s
conviction became final on June 3, 2019, and loasirtued to run during the pendency of this
habeas petitionDuncan 533 U.S. at 181-82. It will continde run until he files his motion and
then it will run again after the Michigan Supre@eurt rules on his applitian for leave to appeal
to that court. Th@almerCourt has indicated that thirty daigsa reasonable amount of time for a
petitioner to file a motin for post-conviction reliein state court, and arfwdr thirty days is a
reasonable amount of time for a petitioner to retufederal court after heas exhausted his state-
court remedies.Palmer, 276 F.3d at 781 Seealso Griffin, 308 F.3d at 653 (holding that sixty
days amounts to a mandatoryipd of equitable tolling unddPalmey).

Petitioner has more than sixty days ranm in his limitations period. Assuming
that Petitioner diligently pursuesshstate-court remedies and prolppeturns to this Court after
the Michigan Supreme Court issues its decisions imet in danger of mning afoul of the statute
of limitations. Therefore, a stay of these proceedings is not warranted and the Court will dismiss
the petition for failure to exhauavailable state-court remedieShould Petitionedecide not to
pursue his unexhausted claims in the state cwertsiay file a new petitioraising only exhausted
claims—habeas issue Il and that part of habea® isthat challenges the trial court’s questioning
of witnesses—at any time beforeetexpiration of thdimitations period.

[I1.  Certificate of Appealability

Under 28 U.S.C. § 2253(c)(2), the Court malsb determine wdther a certificate
of appealability should be gradte A certificate should issue Retitioner has demonstrated a
“substantial showing of a deniaf a constitutional ght.” 28 U.S.C. § 2253(c)(2). The Sixth
Circuit Court of Appeals haslisapproved issuance of blankéénials of a certificate of

appealability.Murphy v. Ohi9263 F.3d 466, 467 (6th Cir. 2001) (per curiam). Rather, the district



court must “engage in a reasoned assessment otkaeti to determine whether a certificate is
warranted.ld.

| have concluded that Petitioner's apalion is properly denied for lack of
exhaustion. UndeBlack v. McDaniel529 U.S. 473, 484 (2000), wharhabeas petition is denied
on procedural grounds, a certificate of appealahitiyy issue only “when the prisoner shows, at
least, [1] that jurists of reasavould find it debatable whether tipetition states a valid claim of
the denial of a constitutional right and [2] thaists of reason would findl debatable whether the
district court was correct in its procedural ruling.” Both showings must be made to warrant the
grant of a certificatdd.

| find that reasonable jurists could nfibd it debatable whether Petitioner’s
application should be dismissed for lack of exdteon. Therefore, a ceiitthte of appealability
will be denied. Moreover, although Petitioner faited to demonstrate that he is in custody in
violation of the Constitution antlas failed to make a substahtdnowing of the denial of a
constitutional right, the Court deenot conclude that any issRetitioner might raise on appeal
would be frivolous.Coppedge v. United State369 U.S. 438, 445 (1962).

Conclusion

The Court will enter an order and judgment dismissing the petition for failure to

exhaust state-court remedies and dagy certificate of appealability.

Dated: March 16, 2020 /s/ Paul L. Malone
Paul L. Maloney
United States Magistrate Judge
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