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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

EDUARDO MORENO PEREZ,

Plaintiff,
V. Hon. Sally J. Berens
COMMISSIONER OF SOCIAL SECURITY, Case No. 1:19-cv-586
Defendant.

OPINION

This is an action pursuant to Section 205¢f)the Social Security Act, 42 U.S.C.
8§ 405(g), to review a final decision of the Comsioser of Social Security denying Plaintiff’s
claim for Supplemental Securitydame (SSI) under Title XVI of the Social Security Act. The
parties have agreed to proceed in this Céurtall further proceedings, including an order of
final judgment.

Section 405(g) limits the Coutt a review of the administrative record and provides that
if the Commissioner’s decision is supported bpstantial evidence and actcordance with the
law it shall be conclusive. The Commissioner has found that Plaintiff is not disabled within the
meaning of the Act. Plaintiff seeksdicial review of this decision.

For the following reasons, the Court vaffirm the Commissioner’s decision.

Standard of Review

The Court’s jurisdiction is confined toraview of the Commissioner’s decision and of
the record made in the adnstrative hearing procesSee Willbanks v. Secretary of Health and
Human Services847 F.2d 301, 303 (6th Cir. 1988). The scaopgudicial review in a social

security case is limited to determining whether the Commissioner applied the proper legal
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standards in making her decsi and whether there exists time record substantial evidence
supporting that decisiorbee Brainard v. Secretary of Health and Human Servig@d F.2d
679, 681 (6th Cir. 1989). The Court may not conduct a de novo review of the case, resolve
evidentiary conflicts, or dede questions of credibilitySee Garner v. Hecklei745 F.2d 383,
387 (6th Cir. 1984). It is the Commissioner whalsrged with finding théacts relevant to an
application for disability benefit@and her findings are conclusipeovided they are supported by
substantial evidenc&ee42 U.S.C. § 405(g).

Substantial evidence is more than mt#ita, but less than a preponderanSee Cohen v.
Sec’y of Dept. of Health and Human Ser964 F.2d 524, 528 (6th Cir992). It is such relevant
evidence as a reasonable mind might acas@atdequate to support a conclusi®ee Richardson
v. Perales 402 U.S. 389, 401 (1971Bogle v. Sullivan998 F.2d 342, 347 (6th Cir. 1993). In
determining the substantiality of the evidentlee Court must consider the evidence on the
record as a whole and take irdocount whatever in ¢hrecord fairly detracts from its weight.
See Richardson v. Sec’y of Dept. of Health and Human SéB&sF.2d 962, 963 (6th Cir. 1984).
As has been widely recognizedetbubstantial evidence standard presupposes the existence of a
zone within which the decision maker can propeulg either way, withouudicial interference.
See Mullen v. Bowen800 F.2d 535, 545 (6th Cir. 1986). This standard affords to the
administrative decision maker considerablétude and indicates that a decision supported by
substantial evidence will not be reversed symecause the evidence would have supported a
contrary decisionSee Bogle998 F.2d at 34 Mullen, 800 F.2d at 545.

Procedural Posture

Plaintiff filed an apptation for SSI on July 18, 2016, alieg that he became disabled
on June 1, 2010. (PagelD.205, 222.) Plaintiff was Z@eat the time he filed his application.

(PagelD.110.) Plaintiff had a high school edtion and had previous employment as a
2



production assembler. (PagelD.66, 104.) AfterrRifiiis application wa denied (PagelD.125),

he requested a hearing before an Adstiative Law Judgé€ALJ) (PagelD.146).

ALJ Colleen M. Mamelka conducted a hegrion June 5, 2018, and received testimony

from Plaintiff and Zachary A. Matthews, an innfial vocational expert. (PagelD.60-88.) At the

hearing, Plaintiff ameded his alleged onset date to JUhne€016. (PagelD.222.) On September

18, 2018, the ALJ issued a written decision findirat tAlaintiff was not diabled from the date

he filed his application through the date of ttecision. (PagelD.45-55.)aitiff filed a request

for review by the Appeals Council. (Page2D1.) The Appeals Councidenied Plaintiff's

request for review on May 22, 2019. (PagelD.31-3bhgrefore, the ALJ’'s ruling became the

Commissioner’s final decision. 20 C.F.B§ 416.1455, 416.1481. Plaintiff initiated this civil

action for judicial review on July 19, 2019.

Analysis of the ALJ’s Opinion

The social security regulations articulaefive-step sequentiglrocess for evaluating

disability. See20 C.F.R. 88 404.1528(f), 416.920(a-f}. If the Commissioner can make a

o

An individual who is wiking and engaging in substantgainful activity will not be
found to be “disabled” regardless aofiedical findings (20 C.F.R. 88§ 404.1520(b),
416.920(b));

An individual who does ndiave a “severe impairment” witiot be found “disabled” (20
C.F.R. 88 404.1520(c), 416.920(c));

If an individual is not working and is suffering from a severe impairment which meets the
duration requirement and whi¢meets or equals” a listed pairment in Appendix 1 of
Subpart P of Regulations No. 4, a findirgf “disabled” will be made without
consideration of vocatnal factors (20 C.IR. 88 404.1520(d), 416.920(d));

If an individual is capable of performirger past relevant wky a finding of “not
disabled” must be made (20 C.F.R. 88 404.1520(e), 416.920(e));

If an individual’s impirment is so severe as to pretg the performancef past work,
other factors including age, education, pasirk experience, and residual functional
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dispositive finding at any point in theview, no further finding is require&ee20 C.F.R. 88

404.1520(a), 416.920(a). The regulations also provitet if a claimant suffers from a
nonexertional impairment as well as an é&real impairment, bothare considered in
determining his residlidunctional capacitySee20 C.F.R. 88 404.1545, 416.945.

The burden of establishing thghit to benefits rests squaraly Plaintiff’'s shoulders, and
he can satisfy his burden by demoasirg that his impairments are severe that he is unable to
perform his previous work, and cannot, consiugrhis age, education, and work experience,
perform any other substantial gainful employmexisting in significant numbers in the national
economy.See42 U.S.C. § 423(d)(2)(A)Cohen 964 F.2d at 528. While the burden of proof
shifts to the Commissioner at step five, Pldiriears the burden of proof through step four of
the procedure, the point at which his residtunctional capacity (RFC) is determineBee
Bowen v. Yuckerd82 U.S. 137, 146 n.5 (198T®)alters v. Comm’r of Soc. Sett27 F.3d 525,
528 (6th Cir. 1997).

After finding that Plaintiff had not engagiein substantial gainful activity since his
application date, the ALJ found thRlkaintiff suffered from théollowing severe impairments: (1)
degenerative disc disease whierniation and radiculopathy; )(2lepression; and (3) anxiety.
(PagelD.48.) The ALJ determined that Btdf’'s migraine headaches, hypertension, and
obstructive sleep apnea were rsmvere impairments because they were controlled with
medication and/or had no more than minimal actpon Plaintiff’'s ability to work. (PagelD.49.)
At step three, the ALJ determined that Plairdibes not have an impaient or combination of

impairments that meets or medically equalsy impairment identified in the Listing of

capacity must be considered to determinetifer work can be performed (20 C.F.R.
88 404.1520(f), 416.920(f)).



Impairments detailed in 20 CH., Part 404, Subpart Pppendix 1. (PagelD.31-32.) The ALJ
considered Listings 1.04 (disorders tife spine), 12.04 (Affective Disorders) and 12.06
(Anxiety-related Disorders)PagelD.49-51.) Regarding Listj 1.04, the ALJ found that the
medical evidence did not meekthequirements under any of thetiops for meetig the listing.
(PagelD.49.) As for Listings 12.G¢hd 12.06, the ALJ considered fioair broad areas of mental
functioning set out in # “paragraph B” criteria, 20 CRR. Pt. 404, Subpt. P, App 1. The ALJ
found that Plaintiff had mild limitations in thereas of understanding, remembering or applying
information and adapting or managing himsalid moderate limitations in the areas of
interacting with others andaocentrating, persisting, or méming pace. (PagelD.30-31.)

With respect to Plaintiff's RFC, the ALJ detaned that Plaintiff retained the capacity to
perform light work as defined in 20 C.F.R. 416.967(a), except that he: (1) could only
occasionally climb ramps and stairs, balanceekncrouch, crawl, and reach overhead with the
left upper extremity; (2) could never climb ladders, ropes, or scaffolds; (3) could not work
around unprotected heights or moving machinemd (4) was limitedto simple, routine,
repetitive tasks with occasional intetiaa with the genergbublic. (PagelD.51.)

At step four, the ALJ determined that PlEif was not disabledduring the relevant
period because he could perform his padevent work as a Production Assembler.
(PagelD.53.) At step five, the ALJ found thawiRtiff could perform dier jobs existing in
significant numbers in theational economy. (PagelD.54.)

Discussion

Plaintiff raises four issues in his appeal: (1) whether the ALJ erred in determining that
Plaintiff's severe impairments did not meet or equal the criteria of Listing 1.04(A); (2) whether
the ALJ misstated the record and failed to cosrsall of the evidence of record in determining

Plaintiffs RFC; (3) whether # ALJ properly applied the “te#ing source” rule and “good
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reasons” requirement; and (4) whether the ALJ faiteconsider the effects of Plaintiff's obesity
on his impairments and ability to work as required by SSR 02-1p.
l. Listing 1.04(A)

Plaintiff argues that the ALJ committed resible error in failing to find that his
impairments met or equaled treuirements of Isting 1.04(A). (ECF No. 9 at PagelD.544-45.)
At step three of the disability evaluation pess, the Commissioner must consider whether a
claimant’'s impairments meet onedically equal any of the relavialisting requirements of 20
C.F.R. Part 404, Subpart P, App. 1, 20 B.F§ 404.1520(a). An impairment that meets only
some of the requirements of a listidlges not qualify, dedp its severitySullivan v. Zebley493
U.S. 521, 530 (1990). Conversetyclaimant who meets the reggments of a listed impairment
will be deemed conclusively disabled and entitled to ben&fés.Jones v. Comm’r of Soc. Sec.
336 F.3d 469, 474 (6th Cir. 2003). Ttlaimant bears the burdena@#émonstrating that he meets
or equals a listed impairmereterson v. Comm’r of Soc. S€852 F. App’x 533, 539 (6th Cir.
2014).

Listing 1.04(A) requies the following:

Disorders of the spinde.g., herniated nucleus pulpss spinal arachnoiditis,

spinal stenosis, osteoarthritis, degeneratiige disease, fatarthritis, vertebral
fracture) resulting in compromise of awe root ... or the spinal cord. With:

A. Evidence of nerve root compression characterized by neuro-anatomic
distribution of pain, limitdon of motion of the spinemotor loss (atrophy with
associated muscle weakness or musadakness) accompadiedy sensory or
reflex loss and, if there imvolvement of the loweback, positive straight-leg
raising test (sithg and supine).

20 C.F.R. Part 404, Subpart P, App. 1 8 1.04@Axintiff argues that the ALJ should have
determined that he meets the requirementd.isfing 1.04(A) becawes the medical record

contains evidence of degenerative disc diseghsoughout the lumbar isig with nerve root



compression. Plaintiff further argues that he paimted to evidence in the record that satisfies
all of the requirements of the lisg. (ECF No. 9 at PagelD.544.)

To carry his burden, Plaintifhust show that he “meet[#je listing criteria for a period
of twelve months.’Kornecky v. Comm’r of Soc. Set67 F. App’x 496, 499 (6th Cir. 200&ee
20 C.F.R. 8 404.1525(c)(3). Plaintiff cites a eotion of evidence from February 2014 through
June 2018 to show that he meets the requirements of Listing 1.04(A). (ECF No. 9 at PagelD.544
(citing PagelD.348, 418, 427-30, 438, 452, 517).) Thidemce does not demonstrate that his
impairments met or were medically equal in sayeto the listing for a period of twelve
continuous months. For example, in Decemb@t6, consultative examiner Laureen McGuire,
M.D., found that Plaintiff had intact sensatj 5/5 muscle strengtiiiroughout except for the
lower right extremity of 4/5,r& no muscle atrophy. (PagelD.41&RQhough straight leg raising
was positive on the right side in the supine posijtDr. McGuire did not indicate positive seated
straight leg raising—a requirent of Listing 1.04(A).See Sistrunk v. Comm’r of Soc. Sém.
1:17-cv-1771, 2018 WL 3126585, at *5 (N.D. Ohio J@ge 2018) (noting thab satisfy Listing
1.04(A), a claimant is required siemonstrate, among other thinggositive straight leg raise
test, in both the sitting andupine positions”). Similarlyjn April 2017, Ramnath Suresh,
M.B.B.S., a neurosurgeon, reported that higanexamination showedo weakness, atrophy,
clonus, or fasciculations andrs®ry findings were normal. §8elD.452.) While straight leg
raising in the supine position was positive on the right, “[s]itting up straight leg raising was
negative on both sides at 90 degredsl.)) (

Accordingly, this argument lacks merliecause Plaintiff failsto show that his
degenerative disc disease meets all of theirements of Listing 1.04(A) for a continuous

twelve-month period.



Il. Consideration of Evidence of Record

Plaintiff next argues that the ALJ misstatée record and failed to consider the full
effects of his pain in determining PlaintiffRFC. RFC is an administrative finding of fact
reserved to the Commissioner. 20 C.F.R. 8.445. A claimant's RFC is the most that the
claimant can do after consideritige effects of all impairmentsn the ability to perform work-
related tasks. 20 C.F.R. § 416.945(a). “The ALJ &rgld with the resporslity of determining
the RFC based on her evaluation af thedical and non-rdécal evidence.’Rudd v. Comm’r of
Soc. Se¢.531 F. App’x 719, 728 (6th Cir. 2013). In addition, SSR 16-3p guides an ALJ in
evaluating a claimant’'s statememtsncerning the intensity, persistence, and limiting effects of
symptoms of an allegedddibility. As explained ifPalmer v. Commissioner of Social Secyrity
No. 1:17-cv-577, 2018 WL 4346819 (W.D. Mich. Aug. 9, 20X8port and recommendation
adopted 2018 WL 4334623 (W.D. Mich. Sept. 22, 2018):

The longstanding two-part analysis for exatlng symptoms applies. 20 C.F.R. §

404.1529(a). “An ALJ must first determinghether there is an underlying

medically determinable physical impairmehat could reasonably be expected to

produce the claimant’s symptoms.’ If suah impairment exists, the ALJ ‘must

evaluate the intensity, persistence, and limiting effects of the symptoms on the

individual’'s ability to do basic work activities.Morrison v. Commissione2017

WL 4278378, at *4 (quotingogers v. Commissionet86 F.3d 234, 247 (6th Cir.

2007)). Relevant factors to lwensidered in evaluatirgymptoms are listed in 20

C.F.R. 8 404.1529(c)(3). “It is well estaded that the ALJ is not required to

discuss every factor or conduct a factor-by-factor analysRratt v.

CommissionerNo. 1:12-cv-1084, 2014 WL 1577525, at *3 (W.D. Mich. Apr. 21,

2014) (collecting cases$ee also Carsten v. Commissigndp. 15-14379, 2017

WL 957455, at *4 (E.D. Mich. Feb. 23, 2017).

Id. at *6.

Consistent with prior ruling SSR 96-7%xe Rogers486 F.3d at 248, SSR 16-3p explains
that an ALJ’s decision must 6atain specific reasons for the iglet given to an individual's
symptoms, be consistent with and supported by the evidence, and be clearly articulated so that

the individual and any subsequent reviewer can assess how the adjudicator evaluated the
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individual’'s symptoms.” 2017 WL 5180304, at *10. Mover, the same rules of review apply to
an ALJ’s assessment of a claimant's symptamder SSR 16-3p that applied to a credibility
assessment under SSR 96-7p. That is, the ALisrmdaation must befforded deference so
long as it is supported bsubstantial evidenc&Valters v. Comm’r of Soc. Se&27 F.3d 525,
531 (6th Cir. 1997). “[A]ln ALJ’'s fadings based on the credibilitf the applicant are to be
accorded great weight and deference, partiulsince an ALJ is charged with the duty of
observing a witness’s demeanor and credibilitd.” The Sixth Circuit has said that an ALJ’s
“credibility findings may not bedisturbed absent compellingason,” and in general, “are
virtually unchallengeable.Ritchie v. Comm’r of Soc. Se&40 F. App’x 508, 511 (6th Cir.
2013) (internal quotation marks omitted).

Plaintiff cites two specific errors in the AISIRFC assessment. Firlse contends that the
ALJ erred in stating that no physician had raotended back surgery because Dr. Eltahawy
recommended an anterior lumbar interbody fusiatie future. (PagelD.53, 430.) This argument
shows no error, becaugenischaracterizes Dr.lahawy’s recommendatiofle simply said that
the surgery thay be warrantedn the future,” not that Plaintiff should have itd.( (italics
added).) Moreover, Dr. Eltahawy’s note fiem February 18, 2014—over two years before
Plaintiff filed his application and his amended alleged onset date. The ALJ correctly observed
that no doctor—whether withior without the relevant timperiod—had recommended back
surgery.

Second, Plaintiff argues that tié.J erred in failing to consil the side effects of his
medication and erroneously statiba@t Plaintiff testified that heoes not have any side effects
from his current medication. (ECNo. 9 at PagelD.545.) AlthougRlaintiff claims that he

testified about side effects,shiestimony was equivocal. In pesse to the ALE question about



side effects of his pain mediaan, Plaintiff answered that #e beginning he was constipated
but now it was “more normal.” @elD.73.) With regard to imedication for depression and
anxiety, Plaintiff testified that hgot headaches if he “miss[ed]day or two” when he did not
get it refilled in time” (PagelD.78)thus implying that he should V& no side effects if he is
taking his medication. Later inghhearing, in respoago a question from ficounsel, Plaintiff
testified that he needed to take naps becanseor two of his medicains made him drowsy.
(PagelD.84.) The ALJ’s observations about miis testimony were a reasonable summation
of that testimony. Moreover, the ALJ’s decision tmincorporate additiomdimitations into her
RFC determination based on a lack of sideat$fevas well supported by the medical record. For
example, on September 19, 2016, Plaintiff reporteligatherapist that he had no side effects
with his medications. (Pagel76.) And, in April 2018, Dr. devries, Plaintiff's treating
psychologist, reported that Plaffithad not had any serious siddfects from his medication.
(PagelD.424.)

Plaintiff raises no other ises regarding the ALJ’s evali@n of his symptoms. Indeed,
the ALJ cited several permissible bases for determining that Plaintiff’'s subjective complaints
were not fully consistent with the evidence asfhle, including Plaintifs daily activities and
statements reported in his treatment notes, migeld and conservative treatment (including only
physical therapy and back exercdsnd lack of emergeyncoom visits or hgsitalizations for his
psychological symptoms), and the consultative exartsrobservation thalaintiff “appeared to
somewhat exaggerate his discomfort and ilitglto do maneuversduring the examination.
(PagelD.52-53.pee20 C.F.R. 8 416.929(c)(3)cKenzie v. Comm’r of Soc. Sen. 99-3400,
2000 WL 687680, at *4 (6th Cir. May 19, 2000) (comithg that the ALJ properly evaluated the

plaintiff's credibility in light of a lack of aggssive treatment, the plaintiff's daily activities and
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record inconsistencies)yard v. Comm’r of Soc. Se®No. 95-2140, 1995 WL 712763, at *4 (6th
Cir. Dec. 4, 1995) (per curiam) (concluding ttieg ALJ properly relied on doctors’ observations
that the plaintiff seemed to exaggerate his p&igintiff cites no evidencm the medical record
indicating that additioridimitations are proper.

Accordingly, the ALJ's RFC determinati is supported by sutastial evidence.

[I. Treating Physician Opinions

Plaintiff argues that the ALfailed to comply with theareating physician rule and good
reasons requirement in weighing the opinions of Plaintiff's mémgalth providers, psychiatrist
Daniel de Vries, M.D., and psychologist Eug&enell, Ph.D. In Aprik018, Dr. de Vries stated
that Plaintiff suffered from severe depressiveodier with low mood, excessive sleep, appetite
disturbances, social isolation, and chronic paid that Plaintiff's prognosis was poor. Dr. de
Vries opined that Plaintiff could not sustarfull-time job. (Pagdd.423-24.) In May 2018, Dr.
Pernell stated that Plaintiff suffered fromecurrent depression @nanxiety, had extreme
limitations in activities of daily living and s@l functioning, and nm&ed difficulties in
maintaining concentration, persistence, or pace, and had four or more episodes of
decompensation. (PagelD.499, 501, 506.) Dr. Pernatesmhat Plaintiff “acks the ability to
manage a job.” (PagelD.508.) On May 10, 2018,H2rnell submitted a Mkcal Questionnaire
in which he opined that PHiff had problems standingnd sitting for long periods and
functioning in groups. Dr. Pernell stated thaifiiff “cannot work to support himself given his
condition” and that Plaintiff would miss more thimur days per month iie attempted to work.
(PagelD.510-12.) The ALJ assigned littleight to these opinions because:

These opinions are not consistent witl thedical evidenc&he claimant sought

limited treatment in 201@&nd 2017. In March 2018, the claimant returned to

treatment. Treatment notes stated thatcthemant was stableith fair prognosis.

The claimant [sic] treatment from 2018 from March through May 2018, with
conservative treatment only and no htdzations. The marked and extreme
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limitations are inconsistentith the objective evidencdén addition, the issue of
disability is reservedor the Commissioner.

(PagelD.53-54.)

The treating physician doctrimecognizes that medical pesfsionals who have a long
history of caring for alaimant and his maladies generghigssess significant insight into his
medical condition.See Barker v. Shalglat0 F.3d 789, 794 (6th €Ci1994). An ALJ must,
therefore, give controlling weight the opinion of dreating source if: (1) the opinion is “well-
supported by medically acceptable clinical andbfatory diagnostic techniques,” and (2) the
opinion “is not inconsistent Wi the other substantial evidence in the case recGayheart v.
Comm'r of Soc. Secr10 F.3d 365, 375-76 (6th Cir. 2018u6ting 20 C.F.R. § 404.1527). That
deference is appropriate, however, only whigre opinion “is based upon sufficient medical
data.”Miller v. Sec’y of Health & Human Sery4991 WL 229979, at *2 (6th Cir. Nov. 7, 1991)
(citation omitted). The ALJ maneject the opinion of a treating physician where it is unsupported
by the medical record, merely states a conchysbr is contradictedby substantial medical
evidence See Cohemd64 F.2d at 528Cutlip v. Sec’y of Health & Human Serv&5 F.3d 284,
286-87 (6th Cir. 1994).

If an ALJ accords less thagontrolling weight to a tremtg source’s opinion, the ALJ
must give “good reasons” for doing sBayheart 710 F.3d at 376. Those reasons must be
“supported by the evidence in the case record, arsl bausufficiently spefic to make clear to
any subsequent reviewers theigid the adjudicator gave tthe treating source’s medical
opinion and the reasomar that weight.”ld. This requirement “ensures that the ALJ applies the
treating physician rule and persineaningful review of the ALl's application of the rule.ld.

(citation omitted). Simply stating that thpysician’s opinions “are natell-supported by any

12



objective findings and are incastent with other credibleevidence” is, without more, too
“ambiguous” to permit maningful review of the ALJ's assessmddt.at 376-77.

If the ALJ affords less tharoatrolling weight to a treang physician’s opinion, the ALJ
must still determine the wght it should be affordedd. at 376. In doing so, the ALJ must
consider the following factorql) length of the treatment legionship and frequency of the
examination, (2) nature and entef the treatment relationshif®) supportabilityof the opinion,

(4) consistency of the opinion with the recordaawhole, (5) the specialization of the treating
source, and (6) other relevant factdik. (citing 20 C.F.R. § 404.1527). While the ALJ is not
required explicitly to discuss each of these facttirs,record must nevertheless reflect that the
ALJ considered those factorslevant to his assessme8ee, e.g., Oldham v. Astrug09 F.3d
1254, 1258 (10th Cir. 2007ndheim v. Barnhart214 F. App’x 448, 450 (5th Cir. 2007).

The ALJ declined to give the doctomsiarked and extreme limitations controlling
weight because they were inconsistent wite medical record as a whole and their own
treatment notes. “An inconsistency with treatinestes and other evidence in the medical record
are among the reasons that dadependently justify an AL$ decision to give less-than-
controlling weight to a &ating physician’s opinionMoses v. Comm’r of Soc. Sedo. 1:19-cv-
1960, 2020 WL 3453129, at *10 (N.D. Ohio May 29, 202@port and recommendation
adopted 2020 WL 3447831 (N.D. Ohio June 24, 202pe also Goldman v. Comm’r of Soc.
Sec, No. 1:080cv-664, 2009 WL 3242569, at *9-10 (WNdich. Sept. 30, 2009) (finding the
ALJ’'s decision to give lgs than controlling weight to ¢htreating source’s opinions proper
because they were “inconsistent with the objective medical evidence as well as [the doctor’s]
own treatment notes”). On Jung 2016, Plaintiff's first vigi to Meridian Professional

Psychological Consultants, Plaffitwas calm and cooperative. Thkerapist repoed that he
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was attentive and had normal concentratioth amentation. (Pagél.398, 400.) In August 2016,
Plaintiff's primary care physiciamishraf Abdullah, M.D., reportethat Plaintif's depression
was controlled with medicatioand that Plaintiff wa “currently stable.” (PagelD.385.) On
September 12, 2016, Dr. de Vries emtthat Plaintiff’sprognosis was “fairand assessed his
depression “at the mild to moderate level of sigyé (PagelD.413.) Plaitiff's treatment notes
through April 14, 2017—his last treatment date2017—and his treatment notes from March
through April 2018 continued to repat“fair” prognosis. (PagelD.474, 476-81, 483-84, 486—
88, 490-93.)

The ALJ also noted that PHiff's treatment was conserige and that he had had no
psychiatric hospitalizations. Thesvere also appropriate considerations in determining how
much weight to afford the opinionSee Francis v. Comm’r of Soc. Sec. Admitd F. App’X
802, 806 (6th Cir. 2011) (concluding that the JAbroperly discounted ¢htreating physician’s
opinion based on the plaintiff’conservative treatmenteppien v. Comm’r of Soc. Se2016
WL 3661851, at *5 (W.D. Mich. July 11, 2016) (“Tigxth Circuit hasdund that conservative
treatment may constitute a ‘good reason’dmcounting a treating phiggan’s opinion.”); Ampy
v. Comm’r of Soc. SedNo. 2:14-cv-13547, at *11 (E.D. Mickan. 14, 2016) (noting that “the
ALJ may consider hospitalizations, or a lathereof, in forming his or her disability
determination”) (citingMonateri v. Comm’r of Soc. Sed.36 F. App’x 434, 445 (6th Cir. 2011)).
In addition, the ALJ also discounted the doctanginions because they were inconsistent with
Plaintiff's limited mental he#h treatment. Plaintiff attendeosychotherapy sessions for about
ten months in 2016 and 2017 but then discontinueatment and did notturn for almost a
year. Plaintiff argues that this was not a “good reason” to discount the doctors’ opinions because

the lapse in treatment was due to Plaintiff's latkunds. While it is true that in his April 14,
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2017 session Plaintiff mentionedshback pain and lack of funds reasons why he could not
attend his sessions (PagelD.486), Dr. Pernell gave Plaintiff four phone numbers for obtaining
psychotropic medications and noted that “[n]Jo psychotherapy is necessaiyMdreover, the
treatment notes showahPlaintiff did not sty for his December €016 appointment, did not
attend therapy in JanuaB®017, was a no-show for his Mard7, 2017 appointment and the
therapist in the February 17, 2017 session obsettvatd Plaintiff “show[edl little interest in
therapy.” (PagelD.482, 484, 485.) Finally, there isimtication that Plainff sought financial
assistance to obtain mahhealth treatment.

In light of the foregoing, the Court findsaththe ALJ properly evahted Drs. De Vries’s
and Pernell’'s opinions and gave good reasamgpa&ted by substantial ielence, for assigning
them only limited weight.

V. Plaintiff's Obesity

Finally, Plaintiff argues that éhALJ erred in failing to addss the effects of his obesity
on his impairments in accordance with SSR 02-R[aintiff notes that wife his medical records
showed that he had a Body Mass Index (BMI) deast 32.9, and he testified at the hearing that
he had gained about 20 pounds, the ALJ igndfraesl evidence in determining Plaintiff's
functional limitations.

Obesity is no longer a listehpairment, but SSR 02-1p dats ALJs to consider its
effects when evaluating a claimant’s disabil@oldiron v. Comm’r of Soc. Se®&91 F. App’x
435, 442 (6th Cir. 2010). The Sixth Circuit l@sserved that SSR 02-1p does not mandate “any
particular procedural mode of anal/dor obese disability claimantsid. at 443 (quoting
Bledsoe v. Barnhartl65 F. App’x 408, 412 (6th Cir. 2006)).has also recognized that an ALJ
must “consider the claimant’s obgsiin combination with other ingirments, at all stages of the

sequential evaluationRNejat v. Comm’r of Soc. Se@&59 F. App'x 574, 577 (6th Cir. 2009).
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However, the impact of obesity must be examiinetthe context of the claimant’s medical record
because it “may or may not increase the sgveor functional limiations of the other
impairments.” SSR 02-1p, 2002 WL 34686281, at *6.

Although the ALJ did not mention Plaintiff@besity, any error vaaharmless. Plaintiff
did not list obesity as a medical condition in &pplication (PagelD.229and he did not testify
at the hearing that his obesity limited his ability to work (PagelD.65-84rémfield v.
Commissioner of Social Security9 F. App’x 852 (6th Cir. 2003), the court rejected the
plaintiff's assertbn that the ALJ was bound to consid@r obesity as a possible impairment
because her doctors’ reports mentioned her ghdgiie court observed, “[tlhe problem with this
argument is the ALJ never received evidence sstggeMs. Cranfield oher doctors regarded
her weight as an impairment. In fact, Ms. Gr@d provided no evidence that obesity affected
her ability to work.”Id. at 857-58;see also Smith v. Astru®o. 3:10CV1829, 2012 WL
1232272, at *4-5 (N.D. Ohio Apr. 12, 2012) (finding mme in the ALJ’s failure to consider the
plaintiff's obesity where the plaintiff presented eadence to the ALJ indicting that her obesity
impacted her ability to work, did not testify @i her obesity and did not list obesity as an
impairment in her disability report). In additiddlaintiff cites no medical evidence in the record
supporting greater functional limitations basedobtwesity. “[W]hen ‘there is no evidence in the
record, of any functional limitations as a result of obesity that the ALJ failed to consider,” a
remand for further resolution diiis issue is unnecessarKbcher v. Comm’r of Soc. Sedo.
2:14-cv-2263, 2015 WL 7307998, at *5 (S.D. Ohio Nov. 20, 20Epert and recommendation
adopted 2015 WL 9489750 (S.D. Ohio Dec. 30, 2015) (quothgch v. Barnhart 400 F.3d

676, 684 (9th Cir. 2005)).
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Conclusion

For the reasons stated above, the Court cdeslthat the ALJ’s decision is supported by
substantial evidence. Accordiggkhe Commissioner’s decisionaffirmed. An order consistent
with this opinion will enter.

Dated: September 28, 2020 /sl Sally J. Berens

SALLY J BERENS
US. Magistrate Judge
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