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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

AMBER NICOLE BRADSHAW,

Plaintiff,
V. Cas#No. 1:19-cv-696
Hon.RayKent
COMMISSIONER OF SOCIAL
SECURITY,
Defendant,

/

OPINION

Plaintiff brings this atboon pursuant to 42 U.S.C. § 4@)( seeking judicial review
of a final decision of the Commissioner of Sd&ecurity Administration (Commissioner) which
denied her claim for disabilitynsurance benefits (D)Band supplemental setty income (SSI).

Plaintiff alleged a disability onsettgaof February 19, 2013agelD.39. Plaintiff
identified her disabling condition as seizurghjch she has experienced since 2011. PagelD.192,
203. Prior to applying for @ and SSI, plaintiff completed ¢hl2th grade. PagelD.193. While
plaintiff stated that she worked part-time asaahier, the ALJ determed that she had no past
relevant work for purposes of her disabilitgiohs. PagelD.47, 193. The ALJ reviewed plaintiff's
claim de novoand entered a written decision denybenefits on October 25, 2018. PagelD.39-
48. This decision, which was later approved bydppeals Council, has become the final decision

of the Commissioner and is ndvefore the Court for review.
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l. LEGAL STANDARD

This Court’s review of the Commissier's decision isypically focused on
determining whether the Commissioner’s findirage supported by substantial evidence. 42
U.S.C. 8§ 405(g)McKnight v. Sullivan927 F.2d 241 (6th Cir. 1990).Substantial evidence is
more than a scintilla of evidenbait less than a preponderancasisuch relevant evidence as a
reasonable mind might accept as adequate to support a concluSighg’v. Secretary of Health
& Human Services25 F.3d 284, 286 (6th Cir. 1994). A deténation of substantiality of the
evidence must be based uponrheord taken as a whol&.oung v. Secretary of Health & Human
Services925 F.2d 146 (6th Cir. 1990).

The scope of this review is limited to an examination of the record only. This Court
does not review the evidence de novo, make credibility determinations or weigh the evidence.
Brainard v. Secretary dflealth & Human Service889 F.2d 679, 681 (6th Cir. 1989). The fact
that the record also contains evidence whiollel have supported a diffent conclusion does not
undermine the Commissioner’s decision so long as there is substantial support for that decision in
the record Willbanks v. Secretary éfealth & Human Service847 F.2d 301, 303 (6th Cir. 1988).
Even if the reviewing court would resolveetidispute differently, the Commissioner’s decision
must stand if it is supported by substantial evidenteung 925 F.2d at 147.

A claimant must prove that he suffersnr@ disability in order to be entitled to
benefits. A disability is established by showihgt the claimant cannot engage in substantial
gainful activity by reasonf any medically determinable physical or mental impairment which can
be expected to result death or which has lasted or can bpested to last for a continuous period

of not less than twelve month&ee20 C.F.R. 88 404.1505 and 416.98bpott v. Sullivan905



F.2d 918, 923 (6th Cir. 1990). In applying til@ove standard, the Commissioner has developed
a five-step analysis:
The Social Security Act requiresethSecretary to follow a “five-step
sequential process” for claina$ disability. First, plaitiff must demonstrate that
she is not currently engaged“substantial gainful activity” at the time she seeks
disability benefits. Semd, plaintiff must show thaghe suffers from a “severe
impairment” in order to warrd a finding of disability. A “severe impairment” is
one which “significantly limis . . . physical or mentalbility to do basic work
activities.” Third, if plaintiff is not pgorming substantial gainful activity, has a
severe impairment that is expected tet lbor at least twelve months, and the
impairment meets a listed impairment, plaintiff is presumed to be disabled
regardless of age, education or wagkperience. Fourth, if the plaintiff's
impairment does not prevent her from doing st relevant wég plaintiff is not
disabled. For the fifth arfthal step, even if the plaiiff’'s impairment does prevent
her from doing her past relevant workother work existin the national economy
that plaintiff can performplaintiff is not disabled.
Heston v. Commissioner of Social Secyu@#5 F.3d 528, 534 (6th Cir0Q1) (citations omitted).
The claimant bears the burden of proving the existence and severity of limitations
caused by her impairments and thet that she is precluded froperforming her past relevant
work through step fourJones v. Commissioner of Social Secu36 F.3d 469, 474 (6th Cir.
2003). However, at step five tfe inquiry, “the burden shift® the Commissioner to identify a
significant number of jobs in the economy thatommodate the claimantesidual functional
capacity (determined at step four) and vocational profild.” If it is determined that a claimant
is or is not disabled at any point in the enxaion process, furtherview is not necessaryMullis
v. Bowen861 F.2d 991, 993 (6th Cir. 1988).
“The federal court’s standard of revidar SSI cases mirroithe standard applied
in social security disability casesD’Angelo v. Commissiom®f Social Security475 F. Supp. 2d
716, 719 (W.D. Mich. 2007). “The proper inquiry ina@oplication for SSI benefits is whether the

plaintiff was disabled on after her application date.Casey v. Secretary of Health and Human

Services987 F.2d 1230, 1233 (6th Cir. 1993).



I. ALJ’s DECISION

Plaintiff's claim failed athe fifth step. At the first ep, the ALJ found that plaintiff
had not engaged in substantjainful activity since the allegeonset date of February 19, 2013,
and that she met the insured status of Sloeial Security Act through December 31, 2018.
PagelD.41. Atthe second step, the ALJ found treanfff had the severe impairment of epilepsy.
Id. At the third step, the ALJ fourttiat plaintiff did not have aimpairment or combination of
impairments that met or equaled the requirementbetisting of Impairmets in 20 C.F.R. Pt.
404, Subpt. P, App. 1. PagelD.43.

The ALJ decided dhe fourth step that:

After careful consideration of the emtirecord, | find thatlaimant has the

residual functional capacity to perform a full range of work at all exertional levels
but with the following nonexertionalntitations: she could never climb ladders,
ropes, or scaffolds. She could never dgosed to hazards such as moving
machinery and unprotected heights.

PagelD.43. The ALJ also found that plaintifa$no past relevant work.” PagelD.47.

At the fifth step, the ALJ found that phdiff could perform asignificant number of
unskilled jobs at all exertioh#&vels in the national econgm PagelD.47-48. Specifically, the
ALJ found that plaintiff could perform the requinents of unskilled work in the national economy
such as industrial cleaner (664,000 jobs), kitchen helper (146,000 joddnen room attendant
(100,000 jobs). PagelD.48. Accandly, the ALJ determined thataintiff has not been under a

disability, as defined in the 8@l Security Act, from Februg 19, 2013 (the alleged onset date)

through October 25, 2018 (the date of the decisitm).



lll.  DISCUSSION
Plaintiff's counsel did not set out a statent of errors adirected by the Coutt.
However, the Court will address the twgaments developed in plaintiff's brief.

A. The Commissioner erred in failing to address and
analyze the listings of impaments as required by law.

Plaintiff contends that the ALJ failed &ldress and analyze her severe impairment
at step three of the sequential process. 8palty, plaintiff contends that she meets the
requirements of Listing 11.02 (Epgsy), which provides as follows:

11.02 Epilepsy, documented by a detailedcdgtion of a typical seizure and
characterized by A, B, C, or D:

A. Generalized tonic-clonic seizurésee 11.00H1a), occumg at least once a
month for at least 3 coesutive months (see 11.00Hdespite adherence to
prescribed treatment (see 11.00C); or

B. Dyscognitive seizures (see 11.00H1b), odog at least once a week for at
least 3 consecutive months (see 11.00H4pide adherence togscribed treatment
(see 11.00C); or

C. Generalized tonic-clonic seizurésee 11.00H1a), occumg at least once
every 2 months for at least 4 consecutive months (see 11.00H4) despite adherence
to prescribed treatmer(see 11.00C); and a markdidchitation in one of the
following:

1. Physical functioning (see 11.00G3a); or

2. Understanding, remembering, opbying information (see 11.00G3b(i));
or

3. Interacting with othrs (see 11.00G3b(ii)); or
4. Concentrating, persisting, or imining pace (see 11.00G3h(iii)); or
5. Adapting or managingneself (see 11.00G3b(iv)); or
D. Dyscognitive seizures (see 11.00H1bgcurring at least once every 2

weeks for at least 3 consecutive ment(see 11.00H4) despite adherence to
prescribed treatment (see 11.00C); and &keathlimitation in oneof the following:

! SeeNotice (ECF No. 8).



1. Physical functioning (see 11.00G3a); or

2. Understanding, remembering, opljing information (see 11.00G3b(i));
or

3. Interacting with oths (see 11.00G3b(ii)); or

4. Concentrating, persisting, or imining pace (see 11.00G3b(iii)); or

5. Adapting or managingneself (see 11.00G3b(iv)).

Listing 11.02, 20 C.F.R. § Pt. 404, Subpt. P, App. 1.

“[S]tep three streamlines the decisiongess by identifying those claimants whose
medical impairments are so sevtrat it is likely they would béund disabled regardless of their
vocational background.’Bowen v. Yuckerd82 U.S. 137, 153 (1987). At step three, a claimant
bears the burden of demonstrating thatnfeets or equals a listed impairmer§ee Evans v.
Secretary of Health & Human Service®20 F.2d 161, 164 (6th Cir.1987)In order to be
considered disabled under the Listiof Impairments, “a claimanust establish that his condition
either is permanent, is expected to result in deatis, expected to last at least 12 months, as well
as show that his condition meets or dguae of the listed impairmentsfd. An impairment
satisfies the listing only when it manifests thedfic findings described in the medical criteria
for that particular impairmen20 C.F.R. 88404.1525(d) and 416.925(d).

Contrary to plaintiff's claim, the AlL addressed her condition and found that she
did not meet or equal a listedpairment, including Listing 11.02:

Individually, or incombination, the medicavidence does not document
impairments of listing level seveyit and no acceptable medical source has
mentioned findings equivalent in severitythe criteria of any listed impairment,
individually, or in combination. | have evaluated the signs, symptoms, and
laboratory findings of claimaistsevere impairments, fimdj that they do not meet

or medically equal in severity or duration the criteria listings of 11.02 or any other
listing.



PagelD.43.

While the regulations do not requireAsn] to address every listing, the ALJ should
discuss a listing if the record raises a “substantial question” as to whether the claimant could
gualify as disablednder that listing.Sheeks v. Commissioner of Social Security Administtation
544 Fed. Appx. 639, 641 (6th Cir. 2013). Asalissed, the ALJ identified Listing 11.02, and
determined that plaintiff did naneet the requirements of thating. In contesting an ALJ’s
evaluation of a listing, a claimastich as plaintiff “must do more than point to evidence on which
the ALJ could have based his finding to raise a ‘autigtl question’ as tawhether he has satisfied
a listing.” Smith-Johnson v. Commissioner of Social SecWit9 Fed. Appx. 426, 432 (6th Cir.
2014). “Rather, the claimant must point to spe@kidence that demonstrates [s]he reasonably
could meet or equal everyg@rement of the listing.ld. Here, plaintiff's chim fails because she
does not demonstrate how her citiod meets the requirements ofragraph A, B, C, or D of
Listing 11.02. SeeSmith-Johnsorb79 Fed. Appx. at 432. Accordingilaintiff's claim of error
will be denied.

B. The Commissioner faied to properly conduct a

vocational analysis of this paricular claimant’s limitations

impo_sed by the severe epilepsgnd resulting impairment found

to exist.

Plaintiff contends that the ALJ errdy failing to includethe frequency of her
seizures in the hypothetical questidn this regard, plaintiff stated that “there was no effort
whatsoever by the [ALJ] to evaluate the frequeatyhe seizures suffed by the claimant for
purposes of the vocational testimony."aiRtiff's Brief (ECFNo. 12, PagelD.632).

1. The ALJ’s evaluation of plaintiff's seizures

While the ALJ addressed the plaintiff's digal history of seizures in determining

her residual functional capacity (RFC), he did nmke explicit findings with respect to the



frequency or types of seizuré$he ALJ recounted plaintiff sestimony regarding the frequency
and types of seizures as follows:

In her Function Report, claimant sale was unable to work due to her
seizures. She reported difficulty wivalking, kneeling, talking, hearing, seeing,
memory, concentration, angsing her hands. She satle could not drive. She
reported drowsiness as a sigiect of her seizure rdecation. She alleged that
doing even a simple chore such as wagldishes made her tired. However, she
said she could pay bills, shop, cook, adedo laundry, and vacuum. She reported
no problem performing her owpersonal care (Exhibit 4E).

At the hearing, claimant testifigd having both grand mal and petit mal
seizures. She said she had three grangemalres while she was still working. She
reported having about three grand mal weig per month and petit mal seizures
every day. She said if she was standingvbipn a larger seizarstarted, she would
fall down. She said she was not alwaysaewthat she was having a seizure. She
reported her seizures lasted anywherenft30 minutes. She said she would feel
tired and groggy after a seizure and tradble concentrating (Hearing testimony).

PagelD.44. However, the ALJ concluded that “thgective findings irthis case are not fully
consistent with claimant’s lalgations and do not specificallgupport the dstence of the
limitations reported above.Id.

To support his conclusion, the ALJ identified the following seizure activity. In

February 2013, plaintiff was admitted to the hospital after haaisgizure. PagelD.44. A few
months later, in Jun2013, plaintiff was again aditted for a seizureld. At this time, “[h]er EEG
was abnormal, showing left tempbsharp waves indicating an ieased risk for partial onset and
secondarily generalized seizuresd.

In September and November 2014, piffiwent to the erergency room after

having seizures at work. PagelD.45. @ls® tested positive for marijuank.

2t is unclear why the ALJ’s decisiatid not make explicit findings, because had to determine the frequency and
type of seizure in finding that plaintiff did not meet the requirements of Listing 11.02.
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In April 2015, plaintiff rgported the November seizuie her doctor. PagelD.305.
The doctor identified plaintiff akaving a seizure disorder, nudithat she had two breakthrough
seizures despite having a good theréipdeavel of medcation. PagelD.307.

In August 2015, plaintiff ngorted no seizure activitysaociated with generalized
body movements and loss of consciousness sindastappointment in April 2015. PagelD.300.
However, plaintiff reported theeepisodes of staring spellacaa rhythmic movement of her
thumb, each lasing about two minutesaebast occurred a month agla. Plaintiff also reported
episodes of confusion at workddifficulty focusing to completa task at hand as a cashié.
Plaintiff's treating physician, Dr. Hollist, advisedrte refrain from driving for six months after
a seizure and “avoid engaging in his risk activisash as using power tools, climbing ladders,
operating heavy machinery etc.” PagelD.302¢ Tdoctor also recommded that plaintiff
discontinue using marijuana “#ss could be contributintp confusion at work.”ld.

In February 2016, plaintiff reported seie activity involving episodes of staring
spells with rhythmic movemewnf her thumb or smacking movents of her mouth. PagelD.295.
The seizures last 1 to 3 minutésd|owed by a period of confusiond. Plaintiff's boyfriend noted
that thumb movements Bast once per weekd. Again, Dr. Hollist adsed plaintiff to refrain
from driving for six months, and “[a]void engaginghis risk activities suchs using power tools,
climbing ladders, operating heavy machinery.,ét@and to discontinue using marijuana.
PagelD.297.

In July 2016, plaintiff went to the emergency room after suffering a seizure while
playing pinball at a bar. PagelD.45. At that tiplejntiff reported having seizure every five or

six months, and tested positive for marijuana. PagelD.45, 367.



In January 2017, plaintiff was seentive emergency room after a seizure, when
her boyfriend reported “hearing aulh bang upstairs” and finding phiff on the bathoom floor.
PagelD.45.

While the frequency of plintiff's seizuresvaried, her neurologt noted in March
2017 that the “[s]eizureeemed to be currently under comttaut not enough time to deem well
controlled.” PagelD.45, 447.

In evaluatingplaintiff's condition, the ALJ pointed out that plaintiff was not always
compliant with her doctor’s recamendations. She admittedrton-compliance with her seizure
medication. PagelD.46. The ALJ also pointed out treanhff continued taise marijuana despite
the clear recommendation froiner doctor that she stogd. When the ALJ asked plaintiff how
often she smokes marijuana, sheestatl take a couple hits off ofiy pipe every night to help me
fall asleep.” PagelD.64.

As to the opinion evidence, the ALJ noted that plaintiff’'s neurologist, Mary Hollist
D.O., instructed her to avoid iding for six months after a smire and that she should avoid
engaging in high risk activities such as using powelst climbing laddersand operating heavy
machinery. PagelD.46. In addition, non-exangrDDS medical consultant David Mika, D.O.
found that plaintiff's seizures werot of listing sevety and that while @intiff could perform
work at all exertional levels, she should “AdoALL HAZARDS due toseizure disorder.”
PagelD.46; PagelD.80-88 (@imasis in original).

With respect to non-medicalvidence, the ALJ notedahplaintiff continued to
work after the alleged onset date and collecbeemployment during thinird quarter of 2015.
PagelD.46. The ALJ pointed out that plaintiff maatradictory claims regarding her ability to

work to different governmental agcies, certifying to one agencyathshe was able to work to
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receive monetary benefits and certifying to anottlggncy that she was disabled “in an effort to
receive monetary benefitsltl. While the ALJ found that thesemtradictory certifications eroded
the persuasiveness of plaintifitdaim that she cannatork, the Court notethat the ALJ also
found that plaintiff’'s meager workistory amounted to “no pastiegant work” in the context of
an application for Socialegurity benefits. PagelD.47.

Finally, the ALJ gave “some weight” the testimony of plaintiff's boyfriend, Mr.
May, that plaintiff has two types skizures. PagelD.471n one type of seizure, plaintiff would
fall and “flop” on the floor; tis happened anywhere from twmgs per month to once a week and
lasted 10 to 30 minutekd. In the other type of seizure, pitiff would stare into space and drop
anything she was holding; this happened anywfrera one to three timesweek and lasted 5 to
15 minutesld. Mr. May testified that he took plaintiff to the eemgency room foa seizure once,
when she a seizure that lasted @bfuminutes and she hit her head.

2. The VE’s evidence

Plaintiff contends that the ALJ’s evaluation of the vocational evidence is flawed,
because the ALJ’s hypothetical questitaiked to address “the occuri@of seizures.” Plaintiff’s
Brief (ECF No. 12, PagelD.633). An ALJ’s fimgj that a plaintiff pesesses the capacity to
perform substantial gainful aciiy that exists in the nati@h economy must be supported by
substantial evidence that the plaintiff has the vocational qualifications to perform specific jobs.
Varley v. Secretary of Health and Human Servi@&0 F.2d 777, 779 (6th Cir. 1987). This
evidence may be produced through the temtynof a vocational expert in response to a
hypothetical question which accurgt@ortrays the claimant’s pkical and mental limitations.
See Webb v. Commissioner of Social Se¢®@§ F.3d 629, 632 (6th Cir. 200%)arley, 820 F.2d

at 779.
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The ALJ’s hypothetical question posedhe VE included the limtations set forth
in the RFC. PagelD.65. While the ALJ regttplaintiff's testimonyregarding the alleged
frequency of seizures, he did raatdress the frequency of the sg&s in developing the RFC or
in the hypothetical question posed to the VIthe only vocational evidee regarding the impact
of frequent seizures arofem a question posed by pléifis attorney to the VE:
Q. Assuming the frequency tfo or three of the lamyseizures and perhaps a
couple of the smalleseizures in a week would tlenount of time or frequency
described if they happened during anpéyment setting be problematic for
competitive employment?
A. Based on my professional experieace being on work floors and working
with employers who have hired individudise worked with with [sic] seizure
conditions, if an individual were havingiseres to that degree that would be
problematic on most work settings.

PagelD.77.

Plaintiff contends that she is disableased on the VE’s $émony. Contrary to
plaintiff's contention, the VE didot testify “that seizures atdtirequency suffered by the claimant
would preclude employment activity.” Plaintiff's Brief at PHY®32. Rather, the VE testified
that plaintiff's allegedfrequency of seizures “would be prebiatic on most work settings.”
PagelD.77. Nevertheless, plaintiff has pointetiaovalid question of work limitations posed by
the frequency of her seizuresg., the extent to which her seiz activity was “problematic.”

Defendant rejects the relevance of ¢inency of seizures” in considering whether
other work exists in the national economy thairgiff can perform. Defedant contends that the
ALJ is not required to include uaisstantiated limitations infaypothetical question regarding the
alleged frequency of a claimant’s seizures, ciBpgingett v. Commissioner of Social Security

No. 1:15-cv-998, 2017 WL 1044787 at *9 (W.D. Mich. March 20, 20E8eDefendant’s Brief

(ECF No. 13, PagelD.652-653). Ituadisputed that a hypotheticplestion posed by an ALJ must

12



accurately portray a claimant’'s pligal and mental limitations.SeeWebh 368 F.3d at 632.
However, defendant’s reliance &pringettis misplaced. IrBpringettthe ALJ did not include
limitations in the hypothetal question regarding the frequency of seizures because “the ALJ
found the record did not support both Plaintiffredahis spouse’s reports of the frequency of his
seizures.” Springett 2017 WL 1044787 at *9. In thisgard, the ALJ found that while the
claimant (Springett) goerienced a few breakthrough seizupe®r the past couple of years,
claimant admitted that the grand mal seizureseweell controlled and #record revealed only
minimal medication side-effectdd. at *6.

Here, plaintiff has a documented histarfyseizures requiring hospital visits and
emergency care since 201Blaintiff was admitted to the hasg in February2013 and June 2013
after having seizures. PagelD.4aintiff presented to the emergy room after having seizures
at work in September 2014 and November 204dd while playing pinball in July 2016.
PagelD.45. During a three-day Epilepsy Moring Unit observationn August 2016, a video
EEG captured two events consistenthweft temporal lobe epilepsyld. In January 2017, Mr.
May took plaintiff to the hospitafter hearing a loud bang and findiher on the bathroom floor.
Id. In sum, plaintiff's seizures resulted in tlwospital admissions and foemergency room visits
between February 2013 and January 2017. Givenrédical history, it is not surprising to the
Court that plaintiff has no past relevawark for purposes of her disability clain.

Based on this record, the Court caads that the hypothetical question posed by

the ALJ was flawed because it failed to addtbssfrequency and types of plaintiff's seizures.

3 The Court notes that plaintiff's earnings record indicates that from 2007 through 2017, she earned $4p&b4l5

out over 8 years, and that she did not have any earnings in 2008, 2016 and 2017.18&ag&lBintiff identified her
most recent past employment as a fiare cashier at Dollar General, working 4 hours per day, 4 days per week.
PagelD.193.
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The VE's testimony established that the frequyemnd type of seizeris an independent
consideration in evaluating work available tolaimant who experienceizures. Specifically,

a person who had “two or three of the large seizures and perhaps a couple of the smaller seizures
in a week” would be “problematic on most woskttings.” Here, the “problems” caused by
plaintiff's seizures invole either (1) falling down, or (2) stag into space and dropping things.

To use the VE's terminology, when doesdplematic” become work preclusive?

Based on this record, the Court conchitleat the ALJ erred by failing to obtain
vocational evidence as to how the frequency ompiffis seizures affect her ability to perform
other work in the national economy. The ALd&cision is not supported by substantial evidence
and will be reversed and remanded purstmsentence four agf2 U.S.C. § 405(Q).

V. CONCLUSION

Accordingly, the Commissioner's decision will b&EVERSED and
REMANDED pursuant to sentence foofr42 U.S.C. § 405(g). Ommand, the Commissioner is
directed to evaluate the frequegnef plaintiff's seizures, evalt@ how the seizures affect her
ability to perform other work irthe national economy, and, if appriate, revise the RFC. A
judgment consistent with this opinion will be issued forthwith.

Dated: September 23, 2020 /sl Ray Kent

RAY KENT
UnitedStatedMagistrateJudge
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