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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

TERRELL CHURCHWELL,

Plaintiff, Case No. 1:19-cv-819

V. Honorable Janet T. Neff

UNKNOWN PARTY et al.,

Defendants.

OPINION

This is a civil rghts action brought under 42 U.S&1983 by a federal prisoner,
seeking relief for alleged constitonal violations thabccurred while he was housed in a Michigan
jail. Plaintiff has been granted leave to proceefbrma pauperisthough he has since paid the
full filing fee. Under the Rson Litigation Reform Act, &b. L. No. 104-134, 110 Stat. 1321 (1996)
(PLRA), the Court is required to dismiss agoysoner action brought under federal law if the
complaint is frivolous, malicious, fails to staelaim upon which relief cabe granted, or seeks
monetary relief from a defendaimmune from such relief28 U.S.C. 88 1915(e)(2), 1915A; 42
U.S.C. 8§ 1997e(c). The Court must read Plaintiffs se complaint indulgentlyseeHaines v.
Kerner, 404 U.S. 519, 520 (1972), and accepirRiff's allegationsas true, unless they are clearly
irrational or wholly incredible.Denton v. Hernandes04 U.S. 25, 33 (1992). Applying these

standards, the Court will dismiss Plaintiff's amended compléinfailure to state a claim against

! Plaintiff filed two motions to amend his complaint (ECFsN&0O, 11). Under Fed. R. Civ. P. 15(a), a party may
amend the party’s pleading once as a matter of coursey dinge before a responsive pleading is served. Because
Plaintiff's first motion to amend did not include a proposed amended complaint and instead asked the Court to
substitute words from the motiamto the original complaint, Plaintiff's fitsnotion will be deniedPlaintiff, however,

has attached a proposed amended complaint (ECF No. 11-1) to his second motioff:sRBadaind motion therefore

will be granted. Plaintiff, however, lacowledges that he has misplaced the first two pages of his original complaint,
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Defendants Unknown Party and Ashcroft. The Calstd will dismiss Plaintiff's equal protection
and procedural due process claims againsémants Rich, Crosby, alildfong. The Court
will order the complaint served on Defendants Rich, Crosby, and Wildfong.

Discussion

l. Factual allegations

Plaintiff presently is incarcerated withetBureau of Prisons at the Oxford Federal
Correctional Institution in Oxford, Wisconsinlhe events about which he complains, however,
occurred while Plaintiff was housed at the Ngg@ County Jail (NCJ) as pretrial detainee.
Plaintiff sues the flowing NCJ officials: the unknown adnistrative sergeant or sheriff
(Unknown Party); Administrative $geant Adam Rich; Sergeant f£IAshcroft; Corporal April
Crosby; and Duty Officer Rocky Wildfong.

According to the amended complaint, Plaintiff was moved from NCJ cell A-7 to
cell A-1. As he was unpacking his property, htaeal that some items (ramen noodles and chips)
were missing. Plaintiff began yelling out his foodtdlo get the attentioof the floor officer.
Officer Brian Lake (not a Defendant) came to Pi#fietcell and heard his complaint. Lake left
and returned shortly thereaftegporting that Plairift’s prior cellmates had no knowledge of the
missing food. Plaintiff asked Lake to review thdeo camera for Plaintiff’'s prior bunk area, but
Lake refused. Plaintiff then asked Lakesummon Defendant Crosby, but Lake refused.

Plaintiff yelled forLake again a few minutes lataomplaining loudly about his
missing food, his lack of exptation of receiving money tbuy new food, how he witnessed

another officer retrieve stolen property for a eliéint inmate, and his belief that he was being

which he intended to attach to the beginning of his proposed amended complaint. Thedallledpgtihe first two
pages of the original complaint (ECF No. 1, PagelD.1-2), attach the pages to the beginning dfsRtaopdsed
amended complaint (ECF No. 11-1), and doeiigpages as an amended complaint.
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treated differently. Lake returnéd Plaintiff's cell and, in resporgo Plaintiff’'s request, radioed
Defendant Crosby. A few minutesda, both Lake and DefendantdSby came to Plaintiff’s cell.
Plaintiff explained to Defendant Crosby that he believed his property was taken while he was being
interviewed by Defendant Crosby, and he askedlfyraslook at the video recording. Defendant
Crosby refused, but she left to interview Pldfigtiold cellmates. Defendant Crosby returned,
reporting that the cellmates had nmkledge of the missing property.

Plaintiff then asked to speak with Dattant Rich. Defendai@rosby admonished
Plaintiff, advising him that henvestigation was sufficient. Crosbiso denied Plaintiff's request
for a grievance form. Plaintiff told Crosby that had a right to fair gatment and that, if she
refused to provide a grievance form or call Defent Rich, he would begin yelling for Rich.
Defendant Crosby left, closingdtfood slot and the door to tiaeea where Defendant Rich was
located.

Plaintiff began yelling loudly for DefendaRich and knocking on the door. After
some time, Defendant Richlg@mpanied by Defendants Crosbnd Wildfong and non-Defendant
Officers Holly, Filenna, Brian (&ke), and Dan, appeared at Ridi's cell. Defendant Rich
ordered Plaintiff todce away from the officeind to place his hands above his head and on the
wall. Plaintiff began crying and attemptéa explain his yelling and banging on the door.
Defendant Rich pointed a taser at Plaintiff’'s chest and agderexd him to turn around and put
his hands on the wallPlaintiff complied. Officers entedethe cell and handcuffed and shackled
Plaintiff.

Plaintiff contends that he was compliathipugh he still tried to explain his yelling
to Defendant Rich. Rich orderadother officer to get a restrarttair. When the chair arrived,

Plaintiff was placed in the chair. Officer Filenna placed both of her hands under Plaintiff's chin



and pulled his head back while officers strappdaintiff across his shulders and strapped his
ankles. Plaintiff’'s hands remained handcuffed] his legs were shackled. Now held motionless,
Plaintiff continued to cry and ked how long he would be keptapped and shackled. Defendant
Rich told Plaintiff that it ould be as long as two hours, degig on how quiet Plaintiff would
be.

After Plaintiff was silent for an hour, lHeegan experiencing numbness in his arms,
waist and shoulder areas, andlegan feeling dizzy and upset abbigttreatment. Plaintiff began
yelling for Defendant Rich. Defelant Crosby arrived with Offer Lake. Lake attempted to
uncuff Plaintiff, but Defendant Crosby told Lake put the cuffs backn, as Plaintiff had not
remained quiet long enough. Defant Crosby ignored Plaintiff's complaints about pain and
numbness. Crosby and Lake left, &dintiff remained silent for anleér half hour.Plaintiff then
began to experience chest pains, numb aend, disorientation. He therefore began calling
Defendant Rich again. When Rich arrived, herimied Plaintiff that, since he had yelled again,
he was being taken to segregation.

Defendant Wildfong and Officer Lake beg#m escort Plaintiff to segregation,
accompanied by the officers who had placed Plaimtithe chair. Plaintffalleges that he saw
Defendant Crosby “smirking” at him, so hdled her “ugly.” (Proposed Am. Compl., ECF No.
11-1, PagelD.65.) Defendant Witnfg shoved Plaintiff face-first ia the concrete wall, pulled
back, and bashed Plaintiff's face into the wadhin, yelling, “[D]on’t eer call her that again

motherf**ker.” (Id.) As the result of Defedant Wildfong's actions, Rintiff suffered a chipped



tooth, facial swelling, ad a split lip that started to blee®laintiff began to cry, “You shed my
blood.” (d., PagelD.66.)

Once Plaintiff arrived at the segregation ctik officers laid Plaintiff flat on his
metal bunk while he was still handcuffed. Rtdf allegedly was not resisting, though he
continued to cry, “You shed my blood.1d() Nevertheless, multiple officers knelt on Plaintiff's
neck and back, allegedly using unnecessary faddgcers then uncuffednd unshackled Plaintiff
and left the cell.

Plaintiff asked Defendant Rich for a gramce form. Rich sponded that he was
not authorized to provide a form, but he woakk Defendant Ashcroft. Plaintiff again began
sobbing and crying about his bloodrmgeshed. Less than an hour fai nurse treated Plaintiff,
using alcohol pads and administering antibiotic ointment to Plaintiff's lacerations. The nurse
advised Plaintiff that shwould issue an icepack, but it wgs to the custody offers to decide
whether Plaintiff could have it.

The day after Plaintiff was placed in segregation, Defendant Wildfong refused to
give Plaintiff a meal. During thievo months Plaintiff spent in seggation, he was restricted from
all of the following: using the telephone; puranggelephone minutes; rageng in-person Vvisits;
purchasing stamps, hygiene products, underweasa@cics; meeting with clergy or possessing a
bible; and participating in recrigan of any sort. Also during this time, Plaintiff's cell allegedly
was kept so cold that he couldt stay warm, even when coverdelaintiff alleges that he had no
socks, sandals, or underwear and that the treteavas within the knowledge and control of
Defendant Crosby. In addition, Plaintiff compkithat, during the 60 days his segregation, he

daily requested a grievance form from allf@welants, including Defenda Ashcroft, without



success. Plaintiff also conterttiat he did not receive a hearimghis segregation for three weeks,
at which time Defendant Unknown Pagffirmed all restrictions.

On February 7, 2017, Defendant Wildforggcorted Plaintiff (uncuffed and
unshackled) to the psychiatpsychological examiner.While Plaintiff was meeting with the
examiner, Officer Holly entered the session in otddrandcuff and shackle dhtiff, as directed
by Defendant Rich. The examinagwever, requested that cuffs hetused on onef Plaintiff's
hands so that he could write theseners necessary to the examination.

Plaintiff asked to see Ken from Community Mental Health. He met with Ken a few
days later. Plaintiff complained about his treant, indicating that hdid not feel like a human
anymore. Ken made copies ofedter Plaintiff wrote hout the alleged abuseasd told Plaintiff
that he was willing to send the kettto the judge. Plaiiff feared taking tB matter to the judge,
so Ken did not send the letter.

On February 9, 2017, Plaintiff was shackled @scorted to meaitith his attorney
on the criminal matter. Plaintiisked his attorney to assist him, because, while he remained in
segregation, Plainfiivas not permitted to use the law librarPlaintiff’'s attaney responded that
there was nothing he could do begaudvising jail staff that Plainfinay become a pro se litigant
who would need accessttee law library.

When Plaintiff returned tbis cell, he discovered thafficers had taken the food
he had saved from breakfast. Pldirtbld Officer Tyler (not a Déndant) that the officers may
as well kill him. Upon hearing ¢éhstatement, Tyler ingtcted Plaintiff to cuff up again. Tyler
then informed Defendant Crosby that Plaintihd made a statemenbaat killing himself.
Defendant Crosby got a restraint ehdgnoring Plaintiff's statemerthat he had not expressed an

intent to kill himself, Defendar@rosby placed Plaintiff in a resin& chair for two hours. At the



end of this time, Officer Gabe (not a Defendaemoved the restrained asked why Plaintiff
had been placed in the chair. Plaintiff explaitteat that his food had be¢aken and that he told
the officers they may as Wéill him. Officer Gabe told Plaitiff that saving 6od was technically
against the rules, though sainges permitted. Rintiff acknowledged tht he understood.

Plaintiff was placed in a holding cell for three days. He met with Ken from
Community Mental Health on February 13, 2017. rRifiiexplained that h&vas not suicidal, but
that, with everything that hdadappened, he did not know whatsMaecoming of him. Plaintiff
was returned to segregation folowing day. Plaintiff asked Oendant Ashcroft who he could
write about the circumstances o$ ltonfinement. Defendant Ashftrgave Plaintiff the name of
Newaygo County Judge Drake. When Plaintiff asked the address, Ashcroft told Plaintiff that he
did not know, but that ishould be the same adds as the NCJ. Plaiifitwrote to Judge Drake
about his treatment andcumstances and gave tealed letter to Defeadt Ashcroft. Two days
later, the letter was returned to Plaintiff Befendant Ashcroft, unsesd and labeled “wrong
address.” I@., PagelD.71.)

Several days later, on February 27, 2013jr@ff spoke with Officer Gabe about
the totality of his cell conditions and inability fite a grievance. OfficeGabe advised Plaintiff
to write a letter to the United States Marshdtjch Gabe would deliver. On March 1, 2017, the
United States Marshal transferrBtintiff to the Kalamazoo Countlail (KCJ). After Plaintiff
had been at the jail for severabnths, he wrote to the Marshal about the lack of legal resources
at the KCJ, which prevented Plaintiff, a pro denanal defendant, from accessing the library. The
Marshal returned Plaintiff to the NGdhere he had access to legal materials.

When Plaintiff returned to NCJ, he dsn again to demand grievance forms.

Defendant Crosby denied him a form, stating thaoitild be a conflict of interest for her to give



him a form to complain about herself and helleagues. Plaintiff wa denied access to the
grievance procedure from June to December 2@bmetime in November, Officer Nancy (not a
Defendant) told Plaintiff that she would get hangrievance form. Officer Nancy returned to
Plaintiff's cell with Defendant Ascroft, who explained to Plaifit that his issues were not
grievable. Officer Nancy later explained that sfwild be a witness to the denial of a grievance
form.

During December 2017, Plairftispoke to Officer Gabe, who advised Plaintiff to
write to the unknown admistrative sergear(Defendant Unknown Party) to request permission
to grieve. Plaintiff wrote a letter and gavetat Officer Gabe, who delivered it to Defendant
Unknown Party. Days later, Officer Gabe broughbne-page grievance form to Plaintiff,
explaining that Defendant Unknowarty would allow Plaintiff to grieve his issues, with the
exception of the excessive-force claims (becausetieey time-barred) and the food-refusal claim
(as Defendant Unknown Party had brought Plaintiff a meal after Defewdltiong refused to
give him one). Plaintiff filed a grievance abding denied a grievance form and grievance
procedure. Plaintiff wagansferred a week later.

Plaintiff asserts that his placement ie ttestraint chair for lengthy periods on two
occasions, the use of excessive force by Wildf and the conditions of his confinement in
segregation (including the cold temperatures lacl of exercise) violated his substantive due
process rights under the Fourteenth Amendmentaddition, he alleges that the delay in his
receiving a hearing about his placement in segi@gaiolated his right to procedural due process

under the Fourteenth AmendmerRlaintiff further alleges that Defendants violated his right to



procedural due process by not permitting him todiievances. Plaintiff ab vaguely alleges that
he was deprived of his Fourteetmendment right tequal protection.

Plaintiff seeks compensatory and punitive damages.

. Failureto statea claim

A complaint may be dismissed for failure to state a claim if it fails “to give the
defendant fair notice of what the . .aioh is and the grounds upon which it rest88ll Atl. Corp.

v. Twombly550 U.S. 544, 555 (2007) (quoti@gnley v. Gibso355 U.S. 41, 47 (1957)). While

a complaint need not contain dédd factual allegations, a pldiff's allegations must include
more than labels and conclusiosvombly 550 U.S. at 555Ashcroft v. Igbal556 U.S. 662, 678
(2009) (“Threadbare recitals tife elements of a cause of action, supported by mere conclusory
statements, do not suffice.”). The court nmiestermine whether the complaint contains “enough
facts to state a claim to reliefahis plausible on its face.Twombly 550 U.S. at 570. “A claim

has facial plausibility when thglaintiff pleads factual content thatlows the court to draw the
reasonable inference that the defendsutibble for the misconduct allegedlgbal, 556 U.S. at

679. Although the plausibility standhis not equivalent to a “pbability requiement,” . . . it
asks for more than a shigeossibility that a defendant has acted unlawfulligbal, 556 U.S. at
678 (quotingTwombly 550 U.S. at 556). “[W]here the wellgaded facts do ngermit the court
to infer more than the mere possibility of nueduct, the complaint has alleged — but it has not

‘show[n]’ — that the pleadds entitled to relief.” Igbal, 556 U.S. at 679 (quoting Fed. R. Civ. P.

8(a)(2)); see also Hill v. Lappin630 F.3d 468, 470-71 (6th Ci2010) (holding that the



Twombly/lgbalplausibility standard applies to dismikssaf prisoner casemn initial review under
28 U.S.C. §§ 1915A(b)(1) and 1915(e)(2)(B)(i)).

To state a claim under 42 U.S.C. § 1983, a plaintiff must atlegeiolation of a
right secured by the federal Catgion or laws and must show that the deprivation was committed
by a person acting under color of state |aMest v. Atkins487 U.S. 42, 48 (1988%treet v. Corr.
Corp. of Am. 102 F.3d 810, 814 (6th Cir. 1996). Besa§ 1983 is a method for vindicating
federal rights, not a source of stdrgtive rights itself, the firstgp in an action under § 1983 is to
identify the specific constitutiohaight allegedly infringed.Albright v. Oliver 510 U.S. 266, 271
(1994).

1. ProceduraDueProcess

Plaintiff contends that he was deprived of his right to procedural due process in
three ways. First, he asserts that he did ragive a hearing on his transfer to segregation until
three weeks after his placent there. Secondig alleges that all Defeadts deprived him of his
right to file grievances. ThirdRlaintiff suggests thdtis personal property was taken without due
process.

A. Segregation

The Fourteenth Amendment protects an irdliai from deprivatin of life, liberty
or property, without duprocess of law.Bazetta v. McGinnjs430 F.3d 795, 801 (6th Cir. 2005).
To establish a Fourteenth Amenelin procedural due process viwa, a plaintiff must show that
one of these interests is at stak#&ilkinson v. Austin545 U.S. 209, 221 (2005). Analysis of a
procedural due process claim involves two steggh¥ first asks whether there exists a liberty or
property interest which has be#terfered with by the State;dhsecond examines whether the

procedures attendant upon that deprivation were constitutionally suffickentDep’t of Corr. v.
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Thompson490 U.S. 454, 460 (1989). @lBupreme Court long has held that the Due Process
Clause does not protect every change incibreditions of confinement having an impact on a
prisoner. See Meachum v. Fand27 U.S. 215, 225 (1976). Bandin v. Conneif15 U.S. 472,
484 (1995), the Court set forth tistéandard for determimg when a prisones’ loss of liberty
implicates a federally cognizable liberty intenesitected by the Due Process Clause. According
to theSandinCourt, a prisoner is entitled to the protexs of due process gmivhen a deprivation
“will inevitably affect the durabn of his sentence” or imposes an “atypical and significant
hardship on the inmate in relation tatbrdinary incidents of prison life.’'Sandin,515 U.S. at
486-87;see also Jones v. Baké&g5 F.3d 810, 812 {6 Cir. 1998) Rimmer-Bey v. Browrs2 F.3d
789, 790-91 (6th Cir. 1995).

Confinement in administrative segregation “is the sort of confinement that inmates
should reasonably anticipate receivatigsgome point in their incarcerationtHewitt v. Helms459
U.S. 460, 468 (1983). Thus, it is consideratypical and significant only in “extreme
circumstances.”Joseph v. Curtind10 F. App’x 865, 868 (6th Ci2010). Generally, courts will
consider the nature and duration of a staygegregation to determénwhether it imposes an
“atypical and significant hardship.Harden-Bey v. Rutte624 F.3d 789, 794 (6th. Cir. 2008).

In Sandin the Suprem€ourt concluded that the segregation at issue in that case
(disciplinary segregation f&0 days) did not impose an atggl and significant hardshiggandin,
515 U.S. at 484. Similarly, the Sixth Circuit hasld that mere placeznt in admirstrative
segregation, and placemdar a relatively short period ofrtie, do not require the protections of
due processRimmer-Bey,62 F.3d at 790-91see Joseph v. Curtidj10 F. App’x 865, 868
(6th Cir. 2010) (61 days in segregation is not @igfpand significant). The Sixth Circuit has also

held, in specific circumstances, that confinemeseigregation for a relatly long period of time

11



does not implicate kberty interest.See, e.gBaker,155 F.3d at 812-23 (twyears of segregation
while the inmate was investigated foetimurder of a prisoguard in a riot)Mackey v. Dykel 11
F.3d 460 (6th Cir. 1997) (one year of segregafalowing convictions for possession of illegal
contraband and assault, including a 117-day delay in reclassification due to prison croading).
cf. Selby v. Carus@34 F.3d 554, 559 (6th Cir. 2013) (13 yeafrsegregation implicates a liberty
interest);Harden-Bey 524 F.3d at 795 (remamdj to the district courto consider whether the
plaintiff's allegedly “indeiite” period of segregation,e., three years without an explanation
from prison officials, implicates a liberty interedtjarris v. Caruso465 F. App’x 481, 484 (6th
Cir. 2012) (eight years afegregation implicates a liberty interest). According to the allegations
in the amended complaint, Plaintiff remaine@dé@gregation for 60 daysskethan the time at issue
in Joseph410 F. App’x at 868, anMlackey,111 F.3d 460, which the>@h Circuit found not to
be atypical or significant.

Moreover, nothing about the conditions of Plaintiff’'s segregation at the NCJ were
so unusual and extreme to implicate due processpective of the length of time Plaintiff spent
in segregation. IWilkinson v. Austin545 U.S. 209, 223-24 (2005)etisupreme Court applied
the rule ofSandinto conclude that Ohio’s “Supermagtison facilities imposed a sufficiently
atypical and significant hardship to create a libantgrest implicating del process. In reaching
its decision, the Court focused on the unususdlyere limitations on prisoners in Supermax
facilities: extreme limations on human contact; 24-hour ligigfin cells; and automatic exclusion
from consideration on parole for those placedupe&max. Plaintiff's allegations utterly fail to
exceed the sorts of ordinary segregation at issGaumain

Further, even assuming that Plaintiff had a liberty interest in his segregation

placement, his allegations failed to show thaivas denied due procesa.due process claim “is
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not complete unless and until the 8thils to provide due processZinermon v. Burch494 U.S.
113, 126 (1990). The Supreme Court has indicated[ihjailson officials mwst engage in some
sort of periodic review of the confinemt of . . . inmates [in segregationHewitt, 459 U.S. at
477 n.9. “This review will not necessarily requihat prison officials permit the submission of
any additional evidence or statementkd! However, the €écision to continue confinement must
be supported by “some evidenc&Uperintendent v. Hill472 U.S. 445, 454 (1985). “This
requirement balances the proceduigihts of prisoner against theed of prison officials to have
freedom to operate their facilities on a day-to-day badtatris, 465 F. App’x at 484. In short,
where an inmate’s confinement in segregationlicages a liberty interest, he is entitled to a
“periodic review of his confinement, supporteg some evidence or indicia of reliabilityd. at
485;see also Selhy34 F.3d at 559-60 (holditgat the mere formalitgf holding reviews is not
sufficient; whether a given process is meanihghd adequate is a question of fact).

Here, Plaintiff acknowledges that he re@®l a hearing on his segregation after
only three weeks. PIdiff alleges no defect ithe hearing procesdidugh he suggests that he
was unhappy with the result. It teéore appears that Piaiff received all othe process to which
he was entitled.

B. Denial of grievance forms

To the extent that he alleges thatf@wlants deprived him of due process by
denying grievance forms, Piiff fails to state a claim. Pldiff has no due proas right to file a
prison grievance. The courts repeatedly have that there exists no constitutionally protected
due process right tan effective prison grievance proceduBeeHewitt v. Helms459 U.S. 460,
467 (1983);Walker v. Mich. Dep’t of Corr.128 F. App’x 441, 445 (6th Cir. 2005irgue V.

Hofmeyey 80 F. App’x 427, 430 (6th Cir. 2003ypung v. Gundy30 F. App’x 568, 569-70 (6th
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Cir. 2002);Carpenter v. WilkinsoriNo. 99-3562, 2000 WL 190054, at t@th Cir. Feb. 7, 2000);
seealso Antonelli v. SheahaB1 F.3d 1422, 1430 (7th Cir. 1998)lams v. Rice40 F.3d 72, 75
(4th Cir. 1994) (collectig cases). Michigan law does not creatiberty interest in the grievance
procedure.SeeOlim v. Wakinekonagd61 U.S. 238, 249 (1983Keenan v. Marker23 F. App’x
405, 407 (6th Cir. 2001Wynn v. WolfNo. 93-2411, 1994 WL 105907, *dt (6th Cir. Mar. 28,
1994). Because Plaintiff has no libemterest in the grievangaocess, Defendds’ conduct in
denying grievance forms did not dem@iRlaintiff of due process.

C. Taking of property

Plaintiff alleges that unknown individisatook his snacks and other personal
property and that Defendants effectively depriti@d of that property by refusing to review the
video to determine the culprit.

Plaintiff's factual allegationsuggest that Defendantstea with negligence only.
“[P]rocedural due process prohibiarbitrary and unfair deprivationd protected fe, liberty, or
property interests without procedural safeguardddward v. Grinage82 F.3d 1343, 1349-50
(6th Cir. 1996) (citingDaniels v. Williams 474 U.S. 327 (1986)). A claim of negligence is
insufficient to support a 8§ 1983 clair@aniels 474 U.S. at 333-36. Inseao state a procedural
due process claim, a plaintiff must alleyeonstitutionally arbitrary deprivationd.; Howard, 82
F.3d at 1350 (“[A]rbitrary in the constitutionalrsse’ for procedural due process purposes means
conduct undertaken wittomething more thanegligence.”) (quotingollins v. City of Harker

Heights 503 U.S. 115, 129 (1992)). Btate a claim based on the degtion of procedural due
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process, the “conduct must be grossly negligigltberately indifferentor intentional.” Howard,
82 F.3d at 1350.

Plaintiff's allegations fall short of grossegligence, deliberatadifference, or
intentionality. Indeed, two offials investigated Plaintiff's ¢oplaint about his missing property,
speaking with other prisoners housed in Plaigtiffld cell. The fact that Officer Lake and
Defendant Crosby did not reviewd@o records that may or maytidmve shown the culprit does
not rise above simple negligence. Plaintiff thereffails to state a pcedural due process claim
on this basis.

IV.  Supervisory Liability

Plaintiff arguably suggests that Defendabinknown Party and Asroft are liable
for the conduct of their subordinates. Goweenmt officials may not be held liable for the
unconstitutional conduct of their lsordinates under a theory ospondeat superiar vicarious
liability. Igbal, 556 U.S. at 676Monell v. New York City Dep’t of Soc. Seyv36 U.S. 658,
691(1978)Everson v. Leis56 F.3d 484, 495 (6th Cir. 2009). A claimed contstihal violation
must be based upon active unconstitutional behav@inter v. Knight 532 F.3d 567, 575-76
(6th Cir. 2008);Greene v. Barber310 F.3d 889, 899 (6th Cir. 2002). The acts of one’s
subordinates are not enough, nor can supervisoryityabe based upon the mere failure to act.
Grinter, 532 F.3d at 576Greene 310 F.3d at 899Summers v. Leis368 F.3d 881, 888
(6th Cir. 2004). Moreover, § 1983 liability manot be imposed simply because a supervisor
denied an administrative gvience or failed to act basagbon information contained in a
grievance. See Shehee v. Luttrell99 F.3d 295, 300 (6th Cir. 1999)[A] plaintif f must plead
that each Government-official defendant, tlglouthe official’'s own individual actions, has

violated the Constitution.”lgbal, 556 U.S. at 676. Plaintiff hdailed to allege that Defendants
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Unknown Party and Ashcroft engaged in anywa&ctinconstitutional behavior, beyond any failure
to provide grievance forms or amh Plaintiff's complaits about other officersAccordingly, to
the extent that Plaintiff intends to allege tBefendants Unknown Party and Ashcroft failed to
supervise their subordinates, he fails to state a claim against them.

V. Equal Protection

Plaintiff conclusorily asserts that he Hasen denied his right equal protection.
The Equal Protection Clause of the FourteentreAdment provides thatséate may not “deny to
any person within its jurisdiction the equal protectof the laws,” which is essentially a direction
that all persons simitly situated should be treated alike. UCnst.,amend. XIV;City of
Cleburne v. Cleburne Living Ctr473 U.S. 432, 439 (1985). Thedhkhold element of an equal
protection claim is disparate treatme&carbrough v. Morgan Cty. Bd. of Edué70 F.3d 250,
260 (6th Cir. 2006)Center for Bio-Ethical Reform, Inc. v. Napolitaré@8 F.3d 365, 379 (6th Cir.
2011) (“To state an equal protectiolaim, a plaintiff must adeqtedy plead that the government
treated the plaintiff ‘disparately as comparedituilarly situated persons and that such disparate
treatment either burdens a fundana¢night, targets a suspect classhas no rational basis.™).

Although Plaintiff alleges that Defendariteated him poorly, he does not allege
how he was treated differentlyah any other prisoner who was gamy situated. Absent such
allegations of disparate treatmeRlaintiff has failed to state aneal protection claim. Moreover,
conclusory allegations of uncoitational conduct withouspecific factual allegans fail to state
a claim under 8§ 1983See Igbal556 U.S. at 678Twombly 550 U.S. at 555.

V1.  Substantive Due Process

Plaintiff alleges that Defendants used essiee force when they placed him in a

restraint chair for two ha's while he was cuffed and shacklgghoring his claims of extreme pain
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and numbness. He also allegfeat Defendant Wildfing used excessive force when he slammed
Plaintiff's face into the wall multiple times. Rher, Plaintiff alleges that Defendants Crosby,
Rich, and Wildfong subjected hito cruel conditions when thelgept him in segregation at
extremely low temperatures and vath access to exercise or a bible.

“Excessive force claims can be resolved under the Fourth, Eighth and Fourteenth
Amendments — the applicable amendment dependthe plaintiff's status at the time of the
incident: a free citizen in the pgress of being arrested or seizaadonvicted prisoner; or someone
in ‘gray area[s]’ around the two.Coley v. Lucas Cty799 F.3d 530, 537 (6th Cir. 2015) (quoting
Burgess v. Fische735 F.3d 462, 472 (6th Cir. 20133ge also Phelps v. Ca386 F.3d 295, 299
(6th Cir. 2002). When a free citizen claimattla government actor usegcessive force during
the process of an arrest, seguor investigatongtop, the courts perform Fourth Amendment
inquiry into what was objectively &asonable” under the circumstanc€saham v. Connqr490
U.S. 386, 396 (1989);anman v. Hinsorb29 F.3d 673, 680 (6th Cir. 2008). In addition, in order
to violate the rights of free citizerunrelated to a search or seghe conduct of law enforcement
officials must “shock[] the conscience,” whethebé “malicious and saslic’ behavior in the
context of a “fluid” and “dangeus” situation, or “deliberatendifference” when there is
“reasonable opportunity to deébate” before taking actiorDarrah v. City of Oak Park255 F.3d
301, 306 (6th Cir. 2001) (internal quotation marks omitt€ty; of Sacramento v. LewBE23 U.S.
833, 846-53 (1998). In contrasthen convicted prisoners bringachs of excessive force, courts
look to the Eighth Amendment, wiidorbids the “unnecessary andm@n infliction of pain” that

constitutes “cruel and unusual punishment,” and specifically condatéstimalicious and sadistic.
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Hudson v. McMillian 503 U.S. 1, 5, 7 (1992) (quotinghitley v. Albers475 U.S. 312, 319
(1986));United States v. Bugd96 F.3d 517, 531-32 (6th Cir. 2007).

Until relatively recently, however, it was unclear which standard applied to
excessive force claimsdught by pretrial detaineesThe Supreme Court &&ince clarified that,
when assessing a pretrial detaiisegXcessive force claim, a coartist inquire into “whether the
plaintiff shows ‘thatthe force purposely or knowinglused against him was objectively
unreasonable.””Coley, 799 F.3d at 538 (quotinigingsley v. Hendricksqrb76 U.S. _ , 135 S.

Ct. 2466, 2473 (2015)). The inquiry highly fact-dependent andust take into account the
“perspective of a reasonable offian the scene, including whiie officer knew at the time, not
with the 20/20 vigin of hindsight.”Kingsley 135 S. Ct. at 2473. A cdunust also consider “the
“legitimate interests thastem from [the governmés] need to managedHacility in which the
individual is detained appropriately deferring to ‘policies apdactices that in th[e] judgment’ of
jail officials ‘are needed to preserve internal order and discipline and to maintain institutional
security.” 1d. (quotingBell v. Wolfish 441 U.S. 520, 540, 547 (1979)). TKagsleyCourt
identified a nonexclusive list of objective circumstances that were potentially relevant when
addressing excessive forceiola by pretrial detainees:

Considerations such as the follogi may bear on the reasonableness or

unreasonableness of the force used: tlaioaship between thneed for the use

of force and the amount of faaised; the extent of thegpitiff’s injury; any effort

made by the officer to temper or to lintlite amount of force; the severity of the

security problem at issue; the thre@atasonably perceived by the officer; and
whether the plaintiff was actively resisting.

Id. Kingsleyalso reaffirmed that pre#i detainees cannot be subjekcte “the use of excessive
force that amounts to punishmernit]” (quotingGraham 490 U.S. at 395 n.10), precisely because

they “cannot be punished at alig’. at 2475.
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Plaintiff's allegations cocerning the use of force lyefendants Crosby and Rich
in placing and keeping PIldiff in a restraint chair for one-and-onbkalf or two hours,
notwithstanding his claims of pain and numbness safficient to state substantive due process
claim undeKingsley In addition, Plaintiff’sallegation that Defendaki¥ildfong intentionally and
unnecessarily slammed Plaintiff's face into the walte is sufficient tostate a substantive due
process claim unddfingsley

Neither the Sixth Circuit nathe Supreme Court has dlgaindicated whether the
deliberate-indifferenceahdard of the Eighth Amendment (requg both objectivend subjective
components), which traditionally has been agpbleeprison detainees’ conditions-of-confinement
claims (such as denials of medical careal conditions), is affeted by the holding iKingsley
See Martin v. Warren CtyNo. 19-5132, 2020 WL 360436, at *4 n.4 (6th Cir. Jan. 2, 2020)
(declining to address the question) (citRighmond v. Hug885 F.3d 928, 937 n.3 (6th Cir. 2018)
(observing thaKingsleycalls into seriousloubt whether a pretrial détae must demonstrate the
subjective element of the delila¢e-indifference standard, but not reaching the issue)).
Nevertheless, the Sixth Circuit has, in certanpublished decisions, continued to apply the
deliberate-indifference stdard without consideringingsley See McCain v. St. Clair Ctyz50
F. App’x 399, 403 (6th Cir. 2018Medley v. Shelby Cty. KY742 F. App’x 958, 961 (6th Cir.
2018).

Other circuits have split aine question. The Fifth, Eiglh and Eleventh Circuits
have retained the deliberate-indifference standdreh analyzing Eighth Amendment claims that
fall outside the excessive-force contextvhitney v. City of St. Loyi887 F.3d 857, 860 n.4
(8th Cir. 2018) (retaining the delibégaindifference stadard in medical)Dang ex rel. Dang v.

Sheriff, Seminole Cty871 F.3d 1272, 1279 n.2 (11th Cir. 201Ayerson v. Concordia Par. Corr.
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Facility, 848 F.3d 415, 419 n.4 (5th Cir. 2017). In costti@ther courts of appeal have changed
their standards in light ¢€ingsley See Miranda v. Cty. of Lak@00 F.3d 335, 352 (7th Cir. 2018);
Darnell v. Pineirq 849 F.3d 17, 35 (2d Cir. 201 Qastro v. Cty. of L.A833 F.3d 1060, 1071
(9th Cir. 2016) (en banc).

At this juncture, the Court concludes tRéaintiff's allegations about the conditions
Plaintiff faced in segregaticare sufficiento go forward.

Conclusion

The Court will deny Plaintiff'dirst motion to amend thcomplaint (ECF No. 10)
and grant Plaintiff’'s second motion to amend tdomplaint (ECF No. 11). Having conducted a
review of the amended complaint as requiredth®y Prison Litigation Reform Act, the Court
determines that Defendants Unknown Party and Ashaith be dismissed for failure to state a
claim, under 28 U.S.C. 88 1915(e)(2) and 1915A(b), and 42 U.S.C. § 1997e(c). The Court also
will dismiss for failure to stata claim Plaintiff’'s equal proteicin and procedural due process
claims against the remaining Defendants. The Court will serve the amended complaint against
Defendants Rich, Crosby, and Wildfong.

An order consistent with this opinion will be entered.

Dated: Februar27, 2020 /sl Janet T. Neff
Jnet T. Neff
Uhited States District Judge
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