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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

AARON JONATHON ZEMKE,
Petitioner, Case No. 1:20-cv-20
V. Honorable Janet T. Neff
SHANE JACKSON,
Respondent.
/
OPINION

This is a habeas corpus action brought state prisoner under 28 U.S.C. § 2254.
By order entered February 13, 2020, the Coudemd Respondent to swmer the petition.
(ECF No. 5.) Respondent filednaotion to dismiss for failure texhaust state court remedies on
August 11, 2020, (ECF No. 7), along with the stadart record, (ECF bl 8). On August 27,
2020, Petitioner—or more accurately, someone ditiéteer's behal—fileda response to the
motion. For the reasons set foldelow, the Court will not dismssthe petition, butvill stay these
proceedings, and hold them in abeyance, perfdetgioner's exhaustion @available state court
remedies and his compliance with tbeurt’s order regarding exhaustion.

Discussion
Factual allegations

Petitioner Aaron Jonathon Zemke is incarcerated with the Michigan Department of

Corrections at the Earnest C. Brooks Cdroeal Facility, (LRF) in Muskegon Heights,

Muskegon County, Michigan. On January 23, 2017, Petitioner pleaaleccontenderen the
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Berrien County Circuit Court thrst-degree child abuse. On March 13, 2017, the court sentenced
Petitioner to imprisonmerior 20 to 80 years.

On January 13, 2020, Petitioner filed his rebeorpus petition raising two grounds
for relief, as follows:

l. Mr. Zemke received irftective assistance of aasel under the Sixth and
Fourteenth Amendments when coungeeatened Mr. Zemke with life
imprisonment to induca plea bargain, irreparably prejudiced Mr. Zemke
by submitting a delayed and deficianbtion to withdrawin violation of
court rules, and openly conflicted with his own client by telling the court
Mr. Zemke deserved pwshiment and “a long pris@entence,” culminating
in ineffective assisince of counsel in violation of the federal Strickland
standards.

A. Mr. Zemke’s counsel failed to ingggate exculpating testimony and
witnesses to demonstrate that T.Z.’s stepmother was the sole subject
of the allegations and T.Z. repedtestated that Mr. Zemke did not
know and could not know about the allegations.

B. Mr. Zemke’s counsel threateneiihto induce a plea agreement and
fundamentally misreprested the law to deprive Mr. Zemke of his
constitutional right to trial byury to assert his innocence.

C. Mr. Zemke’s counsel failed to westigate the case and provide
evidence of Mr. Zemke’s medicalagjnoses that validate his request
for plea withdrawal and corrobate his assertion of innocence.

D. Mr. Zemke was prejudiced by coael’'s submission of a severely
deficient motion to withdrawover a month after Mr. Zemke
requested plea withdrawal.

E. Mr. Zemke was prejudiced by cournisetonflict of interest in
counsel’s declaration that Mr. e “deserves to be punished, he
deserves to go to prison, he deserves, perhaps, even a long prison
sentence” which directly violatethe Supreme Court’s ruling in
McCoy v. Louisianal38 S. Ct. 1500 (2018).

I. The trial court denied Mr. Zemke hisrstitutional right to trial by jury
when it made unreasonable determumradiof fact to deny plea withdrawal,
and supported the prosecution in @astrating bias and prejudice against
Mr. Zemke.



A. The trial court based its judgnteon unreasonable determinations
of fact contrary to the recordthen it denied Mr. Zemke’s plea
withdrawal based on its own unreagble factual determination of
potential trauma to a witness.

B. The trial court made unreasonabléedminations of fact in denying
Defendant’'s plea withdrawal request based on inaccurate and
improperly asserted prejudice by the prosecution.

(Pet., ECF No.1, PagelD.7.)
. Preliminary issueregarding the involvement of Caelyn Palmer

The petition and the response to the motion to dismiss were prepared and filed by
C. Palmer, “Mr. Zemke’s immediate relativg(Pet., ECF No. 1, PagelD.33; Pet'r's Br., ECF No.
9, PagelD.510.) The envelope containing thétipe was mailed by Caelyn Palmer from
Arlington, Virginia. (ECF No. 1, PagelD.34.) Tlees an attorney in Arlington, Virginia named
Caelyn Palmer.Seehttps://www.floomenergylaw.com/caelypalmer (visitedsept. 22, 2020).
It appears likely that Attorneyd@lyn Palmer is the author of thetition and the response brief.
Caelyn Palmer also signed thdipen and the response brief. §iCourt subsequently obtained
Petitioner’s signature on the petition. Petitiondl mave to sign the response brief as well, or it
will be stricken. Going forwardRetitioner will have to sign the dements filed with the Court or
Ms. Palmer will have to appear as his attornewhath time she can sign on Mr. Zemke’s behalf.

1. Exhaustion of State Court Remedies

Before the Court may grant habeas ret®fa state prisoner, the prisoner must
exhaust remedies available in thatstcourts. 28 U.S.C. § 2254(b)(D'Sullivan v. Boerckel
526 U.S. 838, 842 (1999). Exhaustion requires digedir to “fairly present” federal claims so
that state courts have a “fair oppority” to apply contrding legal principlego the facts bearing

upon a petitioner’s constitutional claind. at 844, 848see alsd’icard v. Connor404 U.S. 270,
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275-77 (1971)Duncan v. Henry513 U.S. 364, 365 (1995 nderson v. Harlesst59 U.S. 4, 6
(1982). To fulfill the exhaustion requirement, difi@ner must have fairlypresented his federal
claims to all levels of the state appellaystem, including the state’s highest cou®Sullivan,
526 U.S. at 845Vagner v. Smiitb81 F.3d 410, 414 (6th Cir. 2009)afley v. Sowder902 F.2d
480, 483 (6th Cir. 1990).
Petitioner bears the burdehshowing exhaustionSeeRust v. Zentl7 F.3d 155,
160 (6th Cir. 1994). Petitioner alleges that histjpetiessentially raises missues: ineffective
assistance of counsel and judiciasi He asserts that those isdugge been at the foundation of
his applications for leave to appeal in the stgipellate courts; therefore, he has exhausted his
claims in the state courts.
Fair presentation has a substantive component and a proceslu@dnent. With

regard to substance, fair ggentation is achieved by presegtithe asserted claims in a
constitutional context through citation to therGtitution, federal decisions using constitutional
analysis, or state decisions iath employ constitutiodanalysis in a similar fact patteri®icard,
404 U.S. at 277-78evine v. Torvik986 F. 2d 1506, 1516 (6th Cir. 1993). Ambrose v.
Romanski621 F. App’x 808 (6th Cir. 2015), the Six@ircuit Court of Appeals explained the
scope of the substantive cponent of fair presentation:

In order to exhaust, a petitioner must prasthe claim to every level of the state

courts in one full roundDuncan v. Henry513 U.S. 364, 365-66 (199%illette

v. Foltz 824 F.2d 494, 497 (6th Cir.1987). “MBlustion requires that the same

claim under the same thgde presented to state colrefore raising it in a habeas

petition.” Pillette, 824 F.2d at 497 (citingranklin v. Rose811 F.2d 322, 325

(6th Cir. 1987))see also Wagner v. Smit81 F.3d 410, 414-15 (6th Cir. 2009).

Only “where the petitioner presented bthle factual and legal basis for his claim
to the state courts” is a claim figipresented for exhaustion purposétanngv.



Ished, 694 F.3d [596,] 606 [(6th CiR012)] (citations omittedsee also Williams
v. Taylor, 529 U.S. 420, 437 (2000).

* * *

Ambrose’s two separate iriettive-assistance @ounsel claims do not satisfy the
requirement that petitioners “fairly presettié claim in stateaurt. While the two
claims—failure to convey a plea offem Ambrose and failre to communicate
Ambrose’s acceptance of that plea offer—both require proof of an actual plea offer,
they are markedly different. The formdaim asserts that Abmose did not even
know of the existence of a plea offer durprgtrial proceedings. The latter, on the
other hand, asserts that motly did Ambrose know, but #t he actually informed

his counsel that he accepted the plearoffeur precedent requires petitioners to
state with exact specificity thadtual nature of their claimSee Hanna694 F.3d

at 609 (“Whether or not Petitner’s efforts to exhaust wee sufficient, his current
claim is easily distinguishable becauke factual basis supporting his arguments
has changed dramatically.”). Ambroselaims suggest conflicting arguments and
rest on a different set of facts. This is significant “because of the important federal-
state comity concerns servby the exhaustion doctrine Jalowiec v. Bradshaw

657 F.3d 293, 304 (6th Cir. 2011) (citifgcard v. Connor404 U.S. 270, 275-78
(1971)). We have recognized that is rabugh that the different claims rest on
similar facts, that the claims were “sonteat similar,” or that the arguments were
“self-evident.” Id. (citing Anderson v. Harlesgl59 U.S. 4, 6 (1982)). Accordingly,

it is clear that the state courts were not fairly presented with the argument Ambrose
makes before this Court.

Ambrose621 F. App’x at 814-15. It is against thatkdrop that Petitioner’s claim of exhaustion
must be evaluated.

Respondent claims that Petitioner neveresithe claims set forth in I(E) in any
Michigan appellate court. Petitioner’'s Michig@ourt of Appeals appli¢eon for leave to appeal
identified one issue:

l. Is Defendant entitled to plea withdralhbecause the trial court abused its
discretion in denying this request mwh was made before sentencing;
Defendants plea was the result efarf and lack of knowledge due to

ineffective assistance of counsel;whs not therefore, freely given and
voluntary.



(Pet'r's Appl. for Leae to Appeal, ECF No. 8-5, PagelD.304Qonstruing the application
liberally, the instances of ineffei¢e assistance of counsel identifim the brief include counsel’s
delay in filing the motion to withdraw plea, coetis failure to file a memorandum of law with
the motion, not allowing Petitioner sufficient #nto review the transcripts of the children’s
testimony, and counsel telling the Petitioner he hathihcase.” There is no mention in the court
of appeals application of counsel’s failureitwestigate exculpating $8mony and witnesses to
demonstrate that T.Z.'s stepmother was the salgect of the allegationsr T.Z.’s repeated
statements that Mr. Zemke did not know andldaot know about thellagations (habeas issue
I(A)), counsel'sfailure to investigate # case and provide evidenoé Mr. Zemke’s medical
diagnoses that validated hisqueest for plea with@wal and corroborate his assertion of
innocence (habeas issue I(C)), colisseonflict of interest as kealed by counsel’s declaration
at sentencing that Mr. Zemke “deserves to beghed, he deserves to goprison, he deserves,
perhaps, even a long prisosentence” (habeas issue I(E}r counsel's fundamental
misrepresentation of the law to deprive Mr. Zenokénis constitutional right to trial by jury to
assert his innocence (a portiohhabeas issue 1(B)).
Petitioner characterizes the absence ef¢hissues in the Michigan Court of

Appeals brief as follows:

Mr. Zemke’s claims a akin to a bespoke suit. MEemke first donne this suit in

his appeal from the trialotrt order. When the appsealid not like the fit of Mr.

Zemke’s suit, he tailored it. He presaht@mself in this same suit to the state

supreme court, albeit looking a bit mgret-together for théailoring. When the

state supreme court, too, did not like thieMr. Zemke tailored his suit again. He

presented himself to the United Stategpreme Court, in a slimmer, sharper

silhouette. That court, too, barely glan@cim before dismissing him. So Mr.

Zemke repeated his tailoring processppimg a loose thread here, hemming a too-

long cuff there. Finally, Mr. Zemke presed himself to this honorable Court, now
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in his finely tailored suit. Throughout each presentation, Mr. Zemke never changed
the fabric, thread, or even a single buttomisfbespoke suit. He simply tailored it
until it was impeccably fitted.

(Pet’r's Br., ECF No. 9, PagelD.510The Court disagrees. Petitiorfailed to faity present to
the Michigan Court of Appeals tlseibstance of habeas issues I{}), I(E), and that portion of
habeas issue I(B) that contermainsel fundamentallgepresented the law to Petitioner.

Petitioner's presentation to the Migan Supreme Court more closely
approximates his habeas issues than did hésemtation to the Michan Court of Appeals;
however, presentation to the Michigan SupremerCdid not satisfy therocedural component
of fair presentation. With regard to procedurgh$ fair presentation reqement is not satisfied
when a claim is presented in a state cour jprocedurally inappropii@ manner that renders
consideration of its merits unlikely Black v. AshleyNo. 95-6184, 1996 WL 266421, at *1-2 (6th
Cir. May 17, 1996) (citingCastille v. Peoples489 U.S. 346, 351 (1998)3ee alsoLong V.
SparkmanNo. 95-5827, 1996 WL 196263, at *2 (6th Cir. Apr. 22, 19%8l)jer v. McAninch
No. 95-4312, 1996 WL 469156, at *2 (6th Cir. Aug. 16, 1996).

Presentation of an issue for the first time on discretionary review to the state
supreme court does not fulfill tirequirement of “fair presentation.Castille 489 U.S. at 351.
Applying Castille the Sixth Circuit has regnized that a habeas pether does not comply with
the exhaustion requirement when hiésfto raise a claim in the stateurt of appealdyut raises it
for the first time on discretionary appeal to the state’s highest c8edSkinner v. McLemore
425 F. App’x 491, 494 (6th Cir. 2011Jhompson v. Bell580 F.3d 423, 438 (6th Cir. 2009);
Warlick v. RomanowskB67 F. App’x 634, 643 (6th Cir. 2010pranger v. Hurt 215 F. App’X
485, 491 (6th Cir. 2007PRunbar v. PitcherNo. 98-2068, 2000 WL 179026, at *1 (6th Cir. Feb.
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9, 2000);Miller v. Parker, No. 99-5007, 1999 WL 1282436, at *2 (6th Cir. Dec. 27, 1999);
Troutman v. TurnerNo. 95-3597, 1995 WL 728182, at *2 (6th Cir. Dec. 7, 19%&ifley v.
Sowders902 F.2d 480, 483 {16 Cir. 1990);accordParkhurst v. Shillingerl28 F.3d 1366, 1368-
70 (10th Cir. 1997)Ellman v. Davis42 F.3d 144, 148 (2d Cir. 1994ruz v. Warden of Dwight
Corr. Ctr., 907 F.2d 665, 669 (7th Cir. 1990yt see Ashbaugh v. Gun@44 F. App’x 715, 717
(6th Cir. 2007) (declining to exh question of whether a claimsed for the first time in an
application for leave to appeal to the Michigaupreme Court is exhausted). Unless the state
supreme court actually grants leave to appedlraviews the issue, it remains unexhausted in the
state courts. Petitionerapplication for leave to appeal wadsnied, and, thus, the issue was not
reviewed.

An applicant has not exhausted available state remedies if he has the right under
state law to raise, by any available procedtne, question presented28 U.S.C. § 2254(c).
Petitioner has at least one available procedunstbgh to raise his unexhated issues. He may
file a motion for relief from judgment under Mich. Ct. R. 6.50Geq. Under Michigan law, one
such motion may be filed after August 1, 1995.ciMiCt. R. 6.502(G)(1). Petitioner has not yet
filed his one allotted motion. Thewgg, the Court concludes thatlines at least one available state
remedy.

To properly exhaust his claim, Petitionmust file a motion for relief from
judgment in the Berrien County 1€uit Court. If his motion idenied by the circuit court,
Petitioner must appeal that decision to the jah Court of Appeals and the Michigan Supreme
Court. O’'Sullivan,526 U.S. at 845Hafley,902 F.2d at 483 (*[P]etitioner cannot be deemed to
have exhausted his state couneglies as required by 28 U.S.Q2Zb4(b) and (c) as to any issue,
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unless he has presented that issue both tdibleigan Court of Appeal and to the Michigan

Supreme Court.”™) (citation omitted).

Because Petitioner has some claims that are exhausted and some that are not, his
petition is “mixed.” UndeRose v. Lundy55 U.S. 509, 522 (1982), districourts are directed
to dismiss mixed petitions without prejudice in order to allow petitioners to return to state court to
exhaust remedies. Howevemae the habeas statute was adez to impose a one-year statute
of limitations on habeas claimsee28 U.S.C. § 2244(d)(1), disssal without prejudice often
effectively precludes future federal habeas reviethis is particularly true after the Supreme
Court ruled inDuncan v. Walker533 U.S. 167, 181-82 (2001), thhe limitations period is not
tolled during the pendenayf a federal habeas petition. Asesult, the SixtiCircuit adopted a
stay-and-abeyance procedure to be applied to mixed petit®eeRalmer v. Carlton276 F.3d
777, 781 (6th Cir. 2002). IRalmer, the Sixth Circuit held thawhen the dismissal of a mixed
petition could jeopardize the timeliness of a sgbsat petition, the district court should dismiss
only the unexhausted claims and stay furtperceedings on the remaining portion until the
petitioner has exhausted higichs in the state courtd.; seealsoRhines v. Webeb44 U.S. 269,
277 (2007) (approving stay-and-abeyance proced@effin v. Rogers 308 F.3d 647, 652 n.1
(6th Cir. 2002).

Petitioner’s application is subject to tbhee-year statute ofrhiitations provided in
28 U.S.C. § 2244(d)(1). Under thabvision, the one-yedimitations period uns from “the date
on which the judgment became final by the conclusibdirect review or the expiration of the
time for seeking such review.” 28 U.S.C. § 2244()(A). Petitioner appaled his conviction to
the Michigan Court of Appeals and the Michigaapreme Court. After the Michigan Supreme

Court denied his application for leave to appé&adtitioner filed a petibn for certiorari in the



United States Supreme Court. The Supreme Counireédéis petition for ceidrari on January 14,
2019. (Correspondence, ECF No. 8-6, PagelD.497Accordingly, absent tolling, Petitioner
would have one year, until January 14, 2020, in whactile his habeas pigon. Petitioner filed
the instant petition on January 13, 2020, one déyrbexpiration of tk limitations period.

The running of the statute ofitations is tolled while “g@roperly filed application
for State post-conviction or otheollateral review with respect the pertinent judgment or claim
is pending.” 28 U.S.C. 8§ 2244(d)(2). The stabitéimitations is tolledfrom the filing of an
application for state post-convicti@r other collateral relief untél decision is issd by the state
supreme court.Lawrence v. Florida549 U.S. 327 (2007)The statute is not tolled during the
time that a Petitioner petitions farit of certiorari in the United States Supreme Coldt.at 332.
Thus, so long as Petitioner’s request for collatenakw is pending, the timaill not count against
him. But, until he files his motion and after the Michigan Supreme Court rules on his application
for leave to appeal to that court, the statute of limitations will run.PEiraerCourt has indicated
that thirty days is a reasonable amount of time for a petitioner to file a motion for post-conviction
relief in state court, anahother thirty days isr@asonable amount of timerfa petitioner to return
to federal court after he has existed his state-cot remediesPalmer, 276 F.3d at 781Seealso
Griffin, 308 F.3d at 653 (holding thaksi days amounts to a mandatg@eriod of equitable tolling
underPalmel).

In the instant case, Petitioner has less 8iaty days remaimg before the statute
of limitations expires. Petitioner therefore wabulot have the necessary 30 days to file a motion
for post-conviction relief or the additional 30 dayseturn to this court before expiration of the

statute of limitations. As a resuwere the Court tdismiss the petiion without prejudice for lack
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of exhaustion, the dismissaludd jeopardize the timeliness ahy subsequent petitiorRalmer,
276 F.3d at 781.

The Supreme Court has held, howewdrat the type ofstay-and-abeyance
procedure set forth iRalmershould be available only in limited circumstances, because over-
expansive use of the procedure would thwaet BEDPA’s goals of achieving finality and
encouraging petitioners to first exhaust all of their claims in the state c@a@dRhines 544 U.S.
at 277. In its discretion, a digtt court contemplating staynd abeyance should stay the mixed
petition pending prompt exhaustiofstate remedies if there‘igood cause” for the petitioner’s
failure to exhaust, if the petitner’'s unexhausted claims are not fipha meritless” and if there is
no indication that the petitioner engagedimtentionally dilatory litigation tactics.ld. at 278.
Moreover, undeRhines if the district court determines thaistay is inappropriate, it must allow
the petitioner the opportunity to delete the uraaidted claims from hipetition, especially in
circumstances in which dismissal of the enpetition without prejdice would “unreasonably
impair the petitioner’s right tobtain federal relief.”ld.

Here, the petition and Petitioner's response brief explain the evolution of
Petitioner’s constitutional claims. The Court concludes that Petitioner has established “good
cause” for his failure to exhatighe unexhausted claims are not “plainly meritless,” and the
circumstances do not indicate thRgtitioner has engaged in “@mtionally dilatory litigation
tactics.” Accordingly, pursuant tthe Sixth Circuit’s direction irPalmer, 276 F.3d at 781,
Petitioner shall have thirty (30) days to filenation for relief from judgmet in the Berrien County
Circuit Court setting forth any unexhausted clainad tre intends to pursu his habeas petition.
This action will be stayed until Petitioner filesmotion to amend his petition to include any

subsequently exhausted claimSuch motion must béled not later tharB0 days after a final
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decision by the Michigan Supreme Court on Retr’'s unexhausted claims and shall include a
description of the newly exhausteldims and the dates and substaatdecision at each step of
state-court review. If Petitioner fails to compijth these deadlines, the Court may dismiss the
petition. This casehall be administratively osed until such time as f@ner files a motion to
amend his petition in accadce with the procedurest $erth in this order.

If Petitioner would prefer to proceed npan only his exhausted claims, he may
file, within 28 days, a motion tamend his petition, along withpeoposed amended petition that
includes only his exhausted claims.

An order consistent with this opinion will be entered.

Datad: September 28, 2020 /sl Janet T. Neff
Janet T. Neff
United States District Judge
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