Salami &#035;879045 v. Rewerts et al Doc. 20

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MICHAEL SALAMI ,

Plaintiff, Case No. 1:20-cv-21
V. Honorable Robert J. Jonker
RANDEE REWERTSet al.,
Defendants.
/
OPINION

This is a civil rights action brought bystate prisoner under 42 U.S.C. § 1983.
Under the Prison Litigation Reform Act, Pub.No. 104-134, 110 Stat. 1321 (1996) (PLRA), the
Court is required to dismiss any prisoner attivought under federaluaif the complaint is
frivolous, malicious, fails to ate a claim upon which relief cdoe granted, or seeks monetary
relief from a defendant immune from suclige 28 U.S.C. 88 1915(e)(2), 1915A; 42 U.S.C.
8 1997e(c). The Court rsuread Plaintiff'oro se complaint indulgentlyseeHaines v. Kerner
404 U.S. 519, 520 (1972), and accept Plaintifflegdtions as true, ueds they are clearly
irrational or wholly incredible.Denton v. Hernandes04 U.S. 25, 33 (1992). Applying these
standards, the Court will dismiss Plaintiff's ngplaint for failure to state a claim against
Defendants Rewerts, Winger, Woodin, and thedee Dysphoria Recommendation Committee.

Discussion
Factual Allegations

Plaintiff Michael Salami is a transgender female, who uses the female name

Nikolai-Memet. She presently imcarcerated with the MichigaDepartment of Corrections
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(MDOC) at the Carson City Correctionahdtlity (DRF) in CarsonCity, Montcalm County,
Michigan. The events about which she complains wedwat that facility. Plaintiff sues Corizon
Healthcare, Inc., the Gender Dysphoria Recommendation Committee, and the following DRF
officials: Warden Randee Rewerts; Assisaaputy Warden J. Winger; Resident Unit Manager
(RUM) and PREA Coordinator Unknown Niemiec; PREAoGrdinator Todd Butler; Dr. Patricia
Schmidit; Chief Psychologist Unknowndat/din; and Sergeant Unknown Fountains.

Plaintiff alleges that she has a gender identity disorder (GID), under which she
identifies as a highly feminine woman. She dressea woman to the extent possible, including
making her own panties, wears her hair in pigtails or a pdngiad speaks in a high voice.
Plaintiff alleges that she passetdlher lab tests and signed adatment contract and waiver of
liability on October 18, 2019. DefenataSchmidit told Plaintiff athat time that she would be
prescribed 25 mg. of Androgen within two weelaintiff complains, however, that Defendant
Dr. Schmidit, Corizon, and the Gender Plsria Recommendation Committee are denying her
hormone treatment and refusing her entry into the rolls of transgender female prison inmates. She
alleges that they are doing so because, if steves hormones for one year, they will be required
to authorize sexual reassignment surgery. Assalt of these Defendants’ failures to permit
treatment for Plaintiff's GID, she experiences gsylogical distress and is forced to remain in a
male prison, where she isrék of continued assaults.

On September 22, 2019, inmate McElrath f&afdacho) approached Plaintiff and
attempted to kiss her and digitally penetrateamrs. Plaintiff pushed Nacho away and swore at

him. She felt dirty, so she re-showered. Skedaliered that Nacho contied to watch her as she

! The Prison Rape Elimination Act (PREA), 34 U.S.C. § 30301 et seq., provides nstioiards and grant funding
directed at the prevention, reporting, and enforcement of prison rape.
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showered. Plaintiff called the PREA hotline immeelyatafter her shower. She also sent a kite to
Defendants Rewerts, Winger, and Niemiec, askivag Nacho be movedPlaintiff received no
response to her reports until five days later, wétemheard from Defendant Butler. She was seen
by Defendant Niemiec five to eight days aftee fAREA report. At that interview, Defendant
Niemiec stated that he would have Naohaved the same day, but that did not happen.

Sometime within the next week or so,fBedant Niemiec called Plaintiff into his
office and interrogated her. Niemiec called Plaintiff a liar and told her that it was her fault and
that she should not joke with people. Nacho mased to the lower level, but he remained in the
same unit as Plaintiff. Plaintiff alleges thaadho placed “hits” on Plairtiin front of officers,
but they did nothing to protect Plaiffiti (Compl., ECF No. 1, PagelD.7.)

On November 6, 2019, at 3:35 a.m., Plaintiffis awakened to go to the office to
talk with Defendant Fountains. Plaintiff told Defendant Fountains about Nacho’s threats and asked
to either be put in protectivaistody or have a Special Problem Offender Notice (SPON) issued
to keep Nacho from being housed i ttame facility as Plaintiff SeeMDOC Policy Directive
03.03.110. Defendant Fountains told Plaintiff, “Sitop. . The Administration has no intentions
of helping you.” (Compl., ECNo. 1, PagelD.7.) Following thdiscussion, Plaintiff again sent
kites to Defendants Rewerts, Rargand Niemiec, requesting thstte be placed in protective
custody. Plaintiff alleges thab action was taken by these Defamdan response to the kites.

On November 21, 2019, at approximately3Bp.m., Plaintiff began cleaning her
room. Nacho’s friend, lliams, yelled out that Nacho hadréd him to “[b]eat the f**k out of
[Plaintiff].” (1d.) Williams then either threw or kickealbucket containing cleaning chemicals at
Plaintiff. The bucket hit Platiff in the face, stunning heand the chemicals blinded her

temporarily. Williams left, came back, and agaireti or kicked a bucket at Plaintiff. Williams



again left to get a shank, saying, “Istab you for sitching on Nacho.”Ifd., PagelD.15.) Williams
returned and forced himself into Plaintiff's ceNVilliams began to punch Plaintiff in the skull,
face, and sides and tried to pull the knife outiefwaistband. At that point, Plaintiff’'s bunkmate
began yelling, “[H]elp — Police.” Id.) Williams told the bunkmatt “[kleep quiet, or he'd be
stab[bled, raped, and lock[ed like another white-boy.”Id.) When Williams tried to block the
doorway, Plaintiff got up, but Wiams punched her to¢tground and tried to duier pants down.
Plaintiff escaped Williams’ holdnd yelled, “Rape” two times, bab staff responded. Plaintiff
kicked Williams hard in the leg. She then thr@ number of heavy objects at Williams’ head and
neck. Williams ran out of the keand, in fear and anger, Plaffitried to follow Williams to
injure him, but she ended upclang her cell door. She then asihed Williams’ blue glasses,
which had been dropped in her cell.

Plaintiff went to healthservices, where the nurdeund multiple bumps on
Plaintiff's head and a cut on her inner lip. Pldirid not report the PREA violation, because she
was afraid that she would be issued a miscancha&rge, as had happen® her previously.

On December 3, 2019, Plaintiff wrote bd{leith Barber (not a Defendant) and
Defendant Butler, asking forvactim advocate under the PRE#® the placement of SPONs on
Nacho and Williams, and for therapy authoribgdhe PREA. She received no response, but four
days later, Nacho was moved to Unit 500 and received a ticket. Plaintiff complains, however, that
Nacho still has access to heragh fellow gang members, whdme can conta¢hrough the unit
fence. Plaintiff alleges thatslnas been the subject of unspedihew attempts by Nacho to have
others attack Plaintiff, and sleentends that she remains atlastantial risk of being injured.

Plaintiff contends that she siauffered physical injury @rcontinues to suffer post-

traumatic stress disorder (PTSD) from an earliengkassault at a different MDOC facility, which



allegedly has been aggravated by the everdiRét. She alleges that Defendants have deprived
her of her rights under the Eighth Amendment by failing to protect her, failing to treat her gender
identity disorder, and failingo provide counseling for her PTSD. She seeks a temporary and
permanent restraining ordagainst Nacho. Plaintifflso suggests that sheeistitled to damages,
but she does not detail what damages she may seek.
. Failureto Statea Claim

A complaint may be dismissed for failure to state a claim if it fails “to give the
defendant fair notice of what the . .aich is and the grounds upon which it rest8&ll Atl. Corp.
v. Twombly550 U.S. 544, 555 (2007) (quotiGgnley v. Gibso355 U.S. 41, 47 (1957)). While
a complaint need not contain détd factual allegations, a pldifi's allegations must include
more than labels and conclusiofsvombly 550 U.S. at 555Ashcroft v. Igbal556 U.S. 662, 678
(2009) (“Threadbare recitals tife elements of a cause of action, supported by mere conclusory
statements, do not suffice.”). The court miestermine whether the complaint contains “enough
facts to state a claim to reliefahis plausible on its face.Twombly 550 U.S. at 570. “A claim
has facial plausibility when thglaintiff pleads factual content thatlows the court to draw the
reasonable inference that the defendsaiiible for the misconduct allegedlgbal, 556 U.S. at
679. Although the plausibility standhis not equivalent to a “pbability requiement,” . . . it
asks for more than a shigeossibility that a defendant has acted unlawfulligbal, 556 U.S. at
678 (quotingTwombly 550 U.S. at 556). “[W]here the wellgaded facts do ngermit the court
to infer more than the mere possibility of oosduct, the complairitas alleged—but it has not
‘show[n]'—that the pleader is entitled to relieflgbal, 556 U.S. at 679 (quioag Fed. R. Civ. P.
8(a)(2)); see also Hill v. Lappin630 F.3d 468, 470-71 (6th Ci2010) (holding that the
Twombly/Igbalplausibility standard applies to dismikssaf prisoner casem initial review under

28 U.S.C. 88§ 1915A(b)(1) and 1915(e)(2)(B)(i)).
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To state a claim under 42 U.S.C. § 1983, a plaintiff must atleg®iolation of a
right secured by the federal Catgion or laws and must show that the deprivation was committed
by a person acting under color of state |AMest v. AtkinsA87 U.S. 42, 48 (1988%treet v. Corr.
Corp. of Am. 102 F.3d 810, 814 (6th Cir. 1996). Besa§ 1983 is a method for vindicating
federal rights, not a source of stdrgtive rights itself, the firstgp in an action under § 1983 is to
identify the specific constitutiohaight allegedly infringed.Albright v. Oliver 510 U.S. 266, 271
(1994).

I[I1.  Defendant Gender Dysphoria Recommendation Committee

Although Plaintiff sues @ Gender Dysphoria Recomntation Committee, the
MDOC has no such committegnstead, decisions concerninghger dysphoria management are
the responsibility of th&ender Dysphoria Collabore¢ Review CommitteeSeeMDOC Policy
Directive 04.06.184 | C (effune 26, 2017). The Cdwassumes that Plairtintends to sue the
Gender Dysphoria Collabative Review Committee

Regardless of the appropriate name efcbmmittee, that committee is entitled to
sovereign immunity. The Gender Dysphoria Cmtleative Review Commiteeis a subdivision of
the MDOC. Regardless of the form of relief resped, the states and thdepartments are immune
under the Eleventh Amendment fmosuit in the federal courtsinless the state has waived
immunity or Congress has expressly abrogated Eleventh Amendment immunity by sSateite.
Pennhurst State Sch. & Hosp. v. Halderm&®5 U.S. 89, 98-101 (1984hjabama v. Pugh438
U.S. 781, 782 (1978))’Hara v. Wigginton 24 F.3d 823, 826 (6th Cit993). Congress has not
expressly abrogated Eleventh Andment immunity by statutQuern v. Jordan440 U.S. 332,
341 (1979), and the State of Michiglaas not consented to civights suits in federal courBbick
v. Michigan 803 F.2d 874, 877 (6th Cir. 1986). In numes opinions, the Sixth Circuit has

specifically held that the MDOC is absolytemmune from a 8 1983 suit under the Eleventh
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Amendment. Seeg e.g, Harrison v. Michigan 722 F.3d 768, 771 (6th Cir. 201®)iaz v. Mich.
Dep’t of Corr, 703 F.3d 956, 962 (6th Cir. 2018)Coy v. Michigan369 F. App’x 646, 653-54
(6th Cir. 2010). Where, as here, the committee in issue is merely a subdivision of the MDOC, it
too is immune.C.f. Harrison v. Michigan 722 F.3d 768, 771 (6th Ci2013) (holding that both
the MDOC and its subdivision, the Michigan RarBoard, are entitled to immunity under the
Eleventh Amendment}iorton v. Martin 137 F. App’x 773, 775 (6th €i2005) (Michigan Parole
Board entitled to Eleventh Amendment immuhity Therefore, Plaintiff’'s complaint seeks
monetary relief against a defeamd who is immune from such rdli€laintiff’'s claim against the
Gender Dysphoria Collaborative Review Comest is properly dismissed under 28 U.S.C.
§ 1915(e)(2)(B)(iii) andt2 U.S.C. § 1997¢e(c).

In addition, the State of Michigan (augi through the MDOCral its subdivisions)
is not a “person” who may be sued under § 1983 for money dam&get apides v. Bd. of
Regents535 U.S. 613, 617 (2002) (citingill v. Mich. Dep't of State Policet91 U.S. 58, 66
(1989)); Harrison, 722 F.3d at 771. TherefgrPlaintiff’'s claim agaist the Gender Dysphoria
Collaborative Review Committee is also propelismissed for failuréo state a claim.

V. Defendants Rewerts, Winger, & Woodin

Plaintiff's only factual allegations agatri3efendants Rewerts and Winger, are that
she sent kites to both Rewerts and Winger, dsageo Defendant Niemiec, complaining about
Nacho’s initial attenpted sexual assault and shortly theeraibout DefendaMiemiec’s response
to Plaintiff's first kite. Plantiff's allegations against Defeadts Rewerts and Winger amount to
a simple claim that they failed to superviseittsubordinates and faileéd personally respond to
Plaintiff's kites about Nacho’s dast actions and about Niemisainsatisfactory response to the
first kite. Plaintiff makes no factual allegations about Ddént Woodin in the body of the

complaint, though she suggeshat she sent a kite a lower-level meal health provider in
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December 2019, and she arguably suggests Died¢ndant Woodin is responsible for his
subordinate’s actions.

Government officials may not be held liable for the unconstitutional conduct of
their subordinates under a theory ofp@sdeat superior or vicarious liabilitygbal, 556 U.S. at
676;Monell v. New York City Dep’t of Soc. Servk86 U.S. 658, 691(197&verson v. Leiss56
F.3d 484, 495 (6th Cir. 2009). A claimed constitutional violation must be based upon active
unconstitutional behaviorGrinter v. Knight 532 F.3d 567, 575-76 6 Cir. 2008);Greene v.
Barber, 310 F.3d 889, 899 (6th Cir. 2002). The acterad’s subordinates are not enough, nor can
supervisory liability be basagpon the mere failure to acGrinter, 532 F.3d at 57685reene 310
F.3d at 899Summers v. Lei868 F.3d 881, 888 (6th Cir. 2004). Moreover, § 1983 liability may
not be imposed simply because a supervisor deamieddministrative grievance or failed to act
based upon information contained in a grievarfsee Shehee v. Luttrell99 F.3d 295, 300 (6th
Cir. 1999). “[A] plaintiff mustplead that each Government-official defendant, through the
official’s own individual actions, has violated the Constitutiorgbal, 556 U.S. at 676.

To the extent that Plaintiff intends tbegje that Defendan®Rewerts, Winger, and
Woodin failed to supervise their subordinateg alleges nothing moredah respondeat superior,
which will not support a 8 1983 claim. To the extidait Plaintiff alleges tt Defendants Rewerts
or Winger engaged in any conduct beyond failing spoad to two kites, Rintiff also fails to
state a claim. Section 1983 liityi may not be imposedimply because aupervisor denied an
administrative grievance or failed to act lhagon information contaigein a grievance or
complaint. See Shehee v. Luttrell99 F.3d 295, 300 (6th Cir. 1999). Defendants Rewerts and

Winger therefore Wi be dismissed.



With respect to Defendant Woodin, Rigif's complaint is devoid of factual
allegations. lItis a basic pleading essential thddiatiff attribute factual allegations to particular
defendants.SeeTwombly 550 U.S. at 544 (holding that, in orderstate a claim, a plaintiff must
make sufficient allegations tovg@ a defendant fair tice of the claim). Té Sixth Circuit “has
consistently held that damage claims againsegowent officials arisinfrom alleged violations
of constitutional rights must atie, with particularity, facts thaemonstrate what each defendant
did to violate the assertamnstitutional right.” Lanman v. Hinson529 F.3d 673, 684 (6th Cir.
2008) (citing Terrance v. Northville Reg’l Psych. Hos286 F.3d 834, 842 (6th Cir. 2002)).
Where a person is named as a defendant withoadlegation of specific conduct, the complaint
is subject to dismissal, even undke liberal construon afforded topro se complaints. See
Frazier v. Michigan4l1 F. App’x 762, 764 (6th Cir. 2002)i$thissing the plaintffs claims where
the complaint did not allege with any degreespécificity which of the named defendants were
personally involved in or responsililer each alleged violation of rightggriffin v. Montgomery
No. 00-3402, 2000 WL 1800569, at *2 (6th Cir. N8, 2000) (requiring allegations of personal
involvement against each defendanBndriguez v. JaheNo. 90-1010, 1990 WL 82722, at *1
(6th Cir. June 19, 1990) (“Plaintiff'slaims against those individualse without a bsis in law as
the complaint is totally devoid of allegationstashem which would sugggt their involvement in
the events leading to his injuries.9ee also Wright v. Smjt@1 F.3d 496, 501 (2d Cir. 1994);
Krych v. Hvass83 F. App’x 854, 855 (8th Cir. 2003potter v. Clark 497 F.2d 1206, 1207 (7th
Cir. 1974);Williams v. HopkinsNo. 06-14064, 2007 WL 2572406, at *4 (E.D. Mich. Sept. 6,
2007);McCoy v. McBrideNo. 3:96-cv-227RP, 1996 WL 8937, at *2 (N.D. Ind. Nov. 5, 1996);
Eckford-El v. Toomhs760 F. Supp. 1267, 1272-73 (W.D. Mid®91). Plaintiff fails to even

mention Defendant Woodin inghbody of his complaint.



Moreover, Plaintiff's comlaint against Defendant Woodin is not saved by his
general references totams by “Defendants.” “Summary reference to a single, five-headed
‘Defendants’ does not support a reasole inference that each Defenderltable for retaliation.”

Boxill v. O’Grady, 935 F.3d 510, 518 (6th Cir. 2019) (citingyne v. Metro. Nashville Pub. Sch.

655 F.3d 556, 564 (6th Cir. 2011) (“‘This Court hasgistently held that damage claims against
government officials arising from alleged viotats of constitutional rights must allege, with
particularity, facts that demonstrate what each defendant did to violate the asserted constitutional

m

right.””) (quoting Lanman 529 F.3d at 684)). Because Pldfnthils to make allegations about
Defendant Woodin’s own active conduct, her conmplagainst Woodin falls far short of the
minimal pleading standards underdE®. Civ. P. 8 (requiring “ah®rt and plain sttement of the

claim showing that the pleader is entitled tiief&). The Court therefore will dismiss Defendant

Woodin from the action.

V. Remaining Defendants

Upon initial review, the Coairconcludes that Plainti allegations are sufficient
to state an Eighth Amendment claim againstaming Defendants Niemiec, Corizon, Schmidit,
Butler, and Fountains.

VI.  Pending Motions

Plaintiff has filed three motions that greesently pending beffe the Court. The
first is a motion seeking a tgrorary restraining order (TRO) (B No. 3). The second seeks a
preliminary injunction (ECF No. 4). Plaintiff aldwas filed a motion to amend the complaint to
seek relief from Defendants solely irethindividual capacities (ECF No. 14).

Preliminary injunctions are “onaf the most drastic tools in the arsenal of judicial
remedies.”Bonnell v. Lorenza241 F.3d 800, 808 (6th Cir. 2001) (quotidgnson Trust PLC v.

ML SCM Acquisition In¢.781 F.2d 264, 273 (2d Cir. 1986)). The issuance of preliminary
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injunctive relief, whether in thiorm of a TRO or a preliminarinjunction, is conmitted to the
discretion of the district courtSee Ne. Ohio Coal. v. Blackwedl67 F.3d 999, 1009 (6th Cir.
2006);Nader v. Blackwell230 F.3d 833, 834 (6th Cir. 2000). In exercising that discretion, a court
must consider whether plaintiffas established thellimving elements: (1) atrong or substantial
likelihood of success on the merits; (2) the likethd of irreparable injury if the preliminary
injunction does not issué€3) the absence of harm to otherty@s; and (4) the protection of the
public interest by issuae of the injunction.ld. These factors are not prerequisites to the grant
or denial of injunctive eef, but factors that must be “cardfubalanced” by the district court in
exercising its equitable powerg&risch’s Rest., Inc. v. Shoney'’s, In€¢59 F.2d 1261, 1263 (6th
Cir. 1985);see also S. Galzer's Distribs. of Ohio, LLC v. Great Lakes Brewing60 F.3d 844,
849 (6th Cir. 2017) (“[T]hese affactors to be balanced, noterequisites to be met."National
Viatical, Inc. v. Universal Settlements Int'l, In@16 F.3d 952, 956 (6th Cir. 2013) (sanmdg.
Ohio Coal, 467 F.3d at 1009 (same). Moreover, whepeison inmate seeks an order enjoining
state prison officials, the coug required to proceedith the utmat care and musecognize the
unique nature of the prison settingee Glover v. JohnspB55 F.2d 277, 284 (6th Cir. 1988);
Kendrick v. Bland740 F.2d 432, 438 n.3 (6th Cir. 1984). Theysaeeking injunctive relief bears
a heavy burden of establishingatithe extraordinary and drastic remedy sought is appropriate
under the circumstance$ee Overstreet v. Lexington-Fayette Urban Cty. G8@5 F.3d 566,
573 (6th Cir. 2002)Stenberg v. Cheker Oil G&73 F.2d 921, 925 (6th Cir. 1978).

Under controlling Sixth Circuit authidy, Plaintiff’'s “initial burden” in
demonstrating entitlement to prainary injunctive relief is al®owing of a strong or substantial
likelihood of success aime merits of hisection 1983 actionNAACP v. Mansfield66 F.2d 162,

167 (6th Cir. 1989). Plaintiff has not madelswa showing. Athough the Court concludes that
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Plaintiff's allegations are suffient to state an Eighth Amenémt claim against the remaining
officials for failure to treat his & and failure to protedPlaintiff, it is notat all clear at this
juncture that Plaintiff has a substantial likelod of success on his EighbAmendment claim.

Second, the presence of irreparable harmotsevident. A @intiff's harm from
the denial of a preliminary injunction is irreparabfdy if it is not fully compensable by monetary
damages.See OverstreeB05 F.3d at 578. Since the filing Blaintiff's complaint and motions,
Plaintiff has not attempted to supplement his complaint with allegations about new instances of
assault. Moreover, Plaintiff admits in her commptighat inmate Nacho has been moved to a part
of the unit where he has less ability to instigaterhto Plaintiff. Although Plaintiff may yet face
some risk, she has not set forth specific facts stgpan immediate, concrete and irreparable harm
in the absence @n injunction.

Finally, the interests of identifiable third parties and the public at large weigh
against an injunction. Decisions concerning prisecusty are vested in jgon officials, in the
absence of a constitutional viola. Any interference by the fedéwaurts in the administration
of state prisons is necessarily disruptive. e Thublic welfare therefore militates against the
issuance of extraordinary reliefine prison context, absent a sciffnt showing of a violation of
constitutional rights. SeeGlover, 855 F.2d at 286-87. That shogihas not been made here.
Moreover, these factors predomiaatver any residual risk to Phaiff of irreparable harm.

Accordingly, Plaintiffs motions seeking a TRO (ECF No. 3) and seeking a
preliminary injunction (ECF No. 4) will be denied.

In his final pending motionPlaintiff seeks to amendis complaint to sue all

Defendants solely in their individual capacitiéhe Court will grant Plaintiff's motion.
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Conclusion

Having conducted the review required by tRrison Litigation Reform Act, the
Court determines that Defdants Rewerts, Winger, Woodin, and the Gender Dysphoria
Recommendation Committee will #ismissed for failure to aste a claim, under 28 U.S.C.
88 1915(e)(2) and 1915A(b), and 42 U.S.C. § 1997eRdaintiff’'s Eighth Amendment claims
against Defendants Niemiec, Cayn, Schmidit, Butler, and Fountai remain irthe case. The
Court will deny Plaintiff's mown for temporary restraining ondéECF No. 3) and motion for
preliminary injunction (ECF No. 4). The Cauwwill grant Plaintiffs motion to amend his
complaint to seek relief from Defendants solely in their individual capacities.

An order consistent with this opinion will be entered.

Dated: March 20, 2020 /s/ Robert J. Jonker
ROBERTJ.JONKER
CHIEFUNITED STATESDISTRICTJUDGE
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