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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MICHAEL SALAMI ,

Plaintiff, Case No. 1:20-cv-107
V. Honorable Paul L. Maloney
HEIDI E. WASHINGTON et al.,

Defendants.

OPINION

This is a civil rights action brought bystate prisoner under 42 U.S.C. § 1983.
Plaintiff filed a motion to amend her complaint (ER#&. 4). A few days latehe filed an amended
complaint as of right, and it was docketed in @surt. (ECF No. 6.) Because Petitioner has
already filed her amended complaint, thetiomoto amend will be denied as moot.

Under the Prison Litigation Reform Act, Pub. L. No. 104-134, 110 Stat. 1321
(1996) (PLRA), the Court is required to dismessy prisoner action broughnhder federal law if
the complaint is frivolous, malious, fails to stata claim upon which relief can be granted, or
seeks monetary relief from a detiant immune from such relief. 28 U.S.C. 88 1915(e)(2), 1915A,;
42 U.S.C. § 1997e(c). TheoGrt must readPlaintiff’'s pro secomplaint indulgentlyseeHaines v.
Kerner, 404 U.S. 519, 520 (1972), and accepirRiff's allegationsas true, unless they are clearly
irrational or wholly incredible.Denton v. Hernandes04 U.S. 25, 33 (1992). Applying these
standards, the Court will dismiss Plaintiff's ngplaint for failure to state a claim against

Defendants Washington, Russ&kwerts, and Winger.
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Discussion
Factual Allegations

Plaintiff is presently incarcerated withe Michigan Department of Corrections
(MDOC) at the Carson City Correctionahdtlity (DRF) in CarsonCity, Montcalm County,
Michigan. The events about whishe complains occurred at thatility. Plaintff sues MDOC
Director Heidi E. Washington and MDOC Step-Blievance Administrator Richard D. Russell,
together with the following DRF Warden R. Rewerts; Assistant Deputy Warden K. Neving; PREA
(Prison Rape Elimination Act) Cadinator J. Niemiec; and Residadit Manager L. Beecher.

According to her amended complaint, Pldins a transgender female housed at a
male prison. Plaintiff alleges that, after shesvadtacked in the showéry another inmate on
September 22, 2019, and her resulting complainder the PREA, she was issued an
accommodation to take her showerad, during count time, so she wobulot be at risk of assaults
by male prisoners. On January 31, 2020, acting emdvice of Defendant Niemiec, Defendant
Beecher told Plaintiff, “You are no longer ablestiower while the unit islosed. Your kind can
shower with everyone else.” i Compl., ECF No. 6, PagelD.92As a result of being forced
to shower with the general poputati Plaintiff routinelyis subjected to othgarisoners’ threats to
rape her while exposing their erect penises.nkfballeges that Defendants Washington, Russell,
Rewerts, and Neving have been advised of thatsiu by way of Plaintiff’'s grievances, but they
have failed to take action to redyethe situation. Platiff claims that, by riusing to allow her to
shower alone, Defendants are deliberately indifietto a substantial risk that Plaintiff will be
sexually assaulted, in violatn of the Eighth Amendment.

Plaintiff seeks declaratory and injunctiradief, together with punitive damages.



. Failureto Statea Claim

A complaint may be dismissed for failure to state a claim if it fails “to give the

defendant fair notice of what the . .aich is and the grounds upon which it rest8&Il Atl. Corp.

v. Twombly550 U.S. 544, 555 (2007) (quoti@gnley v. Gibso355 U.S. 41, 47 (1957)). While

a complaint need not contain détd factual allegations, a pldifi's allegations must include
more than labels and conclusiosvombly 550 U.S. at 555Ashcroft v. Igbal556 U.S. 662, 678
(2009) (“Threadbare recitals tfe elements of a cause of action, supported by mere conclusory
statements, do not suffice.”). The court miestermine whether the complaint contains “enough
facts to state a claim to reliefahis plausible on its face.Twombly 550 U.S. at 570. “A claim
has facial plausibility when thglaintiff pleads factual content that allows the court to draw the
reasonable inference that the defendsutibble for the misconduct allegedlgbal, 556 U.S. at
679. Although the plausibility standhis not equivalent to a “pbability requiement,” . . . it
asks for more than a shigeossibility that a defendant has acted unlawfulligbal, 556 U.S. at
678 (quotingTwombly 550 U.S. at 556). “[W]here the wellgaded facts do ng@ermit the court

to infer more than the mere possibility of oosduct, the complairitas alleged—but it has not
‘show[n]'—that the pleader is entitled to relieflgbal, 556 U.S. at 679 (quioag Fed. R. Civ. P.
8(a)(2)); see also Hill v. Lappin630 F.3d 468, 470-71 (6th Ci2010) (holding that the
Twombly/Igbalplausibility standard applies to dismikssaf prisoner casem initial review under

28 U.S.C. 88 1915A(b)(1) and 1915(e)(2)(B)(i))-

To state a claim under 42 U.S.C. § 1983, a plaintiff must atlegyeiolation of a
right secured by the federal Catgiion or laws and must show that the deprivation was committed
by a person acting under color of state |AWest v. Atkins487 U.S. 42, 48 (1988%treet v. Corr.
Corp. of Am. 102 F.3d 810, 814 (6th Cir. 1996). Besa® 1983 is a method for vindicating

federal rights, not a source of stdigtive rights itself, the firstep in an action under § 1983 is to
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identify the specific constitutiohaight allegedly infringed.Albright v. Oliver 510 U.S. 266, 271
(1994).
I[I1.  Defendants Washington, Rewerts, & Neving

Plaintiff fails to make sgcific factual allegations against Defendants Washington,
Russell, Rewerts, and Neving, other than her ctamhthey failed to supeise their subordinates
and failed to adequatehgspond to her grievance§&overnment officials manot be held liable
for the unconstitutional conduct of their subordasatinder a theory of respondeat superior or
vicarious liability. Igbal, 556 U.S. at 676ylonell v. New York Citipep’t of Soc. Servs436 U.S.
658, 691(1978)Everson v. Leisb56 F.3d 484, 495 (6th Cir. 2009). A claimed constitutional
violation must be based upon igetunconstitutional behaviorGrinter v. Knight 532 F.3d 567,
575-76 (6th Cir. 2008)Greene v. Barber310 F.3d 889, 899 (6th Cir. 2002). The acts of one’s
subordinates are not enough, nor can supervisoryityabe based upon the mere failure to act.
Grinter, 532 F.3d at 5765reene 310 F.3d at 899%ummers v. Lei868 F.3d 881, 888 (6th Cir.
2004). Moreover, 8§ 1983 liabilitynay not be imposed simply bersee a supervisor denied an
administrative grievance or failed to act ldhsgon information contained in a grievanceee
Shehee v. Luttrell199 F.3d 295, 300 (6th Cir. 1999). “[Adlaintiff must plead that each
Government-official defendant, ibugh the official’'s own indindual actions, has violated the
Constitution.” Igbal, 556 U.S. at 676. Plaintiff has failéal allege that Defendants Washington,
Rewerts, and Neving engaged in any active uritatienal behavior. Accordingly, he fails to
state a claim against them.

V. Defendants Beecher & Niemiec

Plaintiff alleges that Defendants Beeched Niemiec, by maoving her from the

accommodation to take showers alone, have plaeedat a substantial risk of being sexually



assaulted by another prisoner and have expbsedto regular sexual harassment by other
prisoners.

The Eighth Amendment imposes a constitoal limitation on the power of the
states to punish those convicted of crimd2unishment may not be “barbarous” nor may it
contravene society’s “evolng standards of decencyRhodes v. ChapmadA52 U.S. 337, 345-
46 (1981). The Amendment, theved, prohibits conduct by pads officials thatinvolves the
“unnecessary and wanton infliction of painlvey v. Wilson832 F.2d 950, 954 (6th Cir. 1987)
(per curiam) (quotingRkhodes452 U.S. at 346). The deprivatiotegled must result in the denial
of the “minimal civilized measure of life’'s necessitieRliodes452 U.S. at 34%ee alsdVilson
v. Yaklich 148 F.3d 596, 600-01 (6th Cir. 1998). THighth Amendment is only concerned with
“deprivations of essential food, medical caresanitation” or “other conditions intolerable for
prison confinement.” Rhodes 452 U.S. at 348 (citation otted). Moreover, “[n]ot every
unpleasant experience agamer might endure while incarcerated constitutes cruel and unusual
punishment within the meanirm the Eighth Amendment.Tvey, 832 F.2d at 954.

In order for a prisoner tprevail on an Eighth Amendment claim, she must show
that she faced a sufficiently serious risk to heithea safety and that éhdefendant official acted
with “deliberate indiference’ to [his] health or safety.Mingus v. Butler591 F.3d 474, 479-80
(6th Cir. 2010) (citingFarmer v. Brennan511 U.S. 825, 834 (1994) (applying deliberate
indifference standard to medical claimsge also Helling v. McKinng$09 U.S. 25, 35 (1993)
(applying deliberate indifference stand&dconditions of confinement claims)).

Upon initial review, the Court concludakat Plaintiff's allegations against

Defendants Niemiec and Beecheg aufficient to state a claim.



Conclusion
Having conducted the review required by tRrison Litigation Reform Act, the
Court determines that DefendanWwashington, Russell, Rewer&)d Neving will be dismissed
for failure to state a claim, under 28 U.S.C1885(e)(2) and 1915A(b)nd 42 U.S.C. § 1997¢(c).
Plaintiff's Eighth Amendment claimsgainst Defendants Beecher and Niemiec remain in the case.

An order consistent with this opinion will be entered.

Dated:  April 14, 2020 /s/ Paul L. Malone

Paul L. Maloney
United States District Judge




