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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

CHARLES E. PERKINS,

Petitioner, Case No. 1:20-cv-158
V. Honorable Paul L. Maloney
MELINDA BRAMAN,
Respondent.
/
OPINION

This is a habeas corpus action brought state prisoner under 28 U.S.C. § 2254.
Promptly after the filing of a ption for habeas corpus, tl@ourt must undertake a preliminary
review of the petition to deterine whether “it plainly appearsoim the face of the petition and
any exhibits annexed to it that the petitioner is nditled to relief in the district court.” Rule 4,
Rules Governing § 2254 Case&e28 U.S.C. § 2243. If so, the petition must be summarily
dismissed. Rule 4&eeAllen v. Perinj 424 F.2d 134, 141 (6th Cir. 1970) (district court has the
duty to “screen out” petibins that lack merit otheir face). A disngsal under Rule 4 includes
those petitions which raise legally frivolous claims, as well as those containing factual allegations
that are palpably incredible or fals8arson v. Burkel78 F.3d 434, 436-37 (6th Cir. 1999). After
undertaking the review required Rule 4, the Court will dismisthe petition with prejudice for

because the claims are barred by procedural default.
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Discussion
I. Factual allegations

Petitioner Charles E. Perkins is incaated with the Michigan Department of
Corrections at the Parnall Coctnal Facility (SM7 in Jackson County. Petitioner pleaded
guilty in the Kent County Circuit Court to ArrdeRobbery in violation of Mich. Comp. Laws
§ 750.529. On February 26, 2014, the countesgced Petitioner to a sentence of 108 to 120
months.

On August 14, 2014, Petitioner filed a deldyapplication foréave to appeal his
sentencing to the Michigan Court of Appeal3he court of appealdenied the request on
September 26, 2014, because the appeal lacketimime grounds presented. Petitioner filed for
leave to appeal with the Michigan Suprei@eurt. The Michigan Supreme Court denied
Petitioner’s application on Apr28, 2015. Petitioner did not petiti for a writ of certiorari with
United States Supreme Court.

Petitioner filed his first motin for relief from judgmentinder Michigan Court Rule
6.500 with the trial court on March 29, 2016. Petitioner alleged that his counsel provided
ineffective assistance becauseunsel “failled] to argue/raisenitigating circumstances, and
fail[ed] to object to aggravating circumstancesfated to Petitioner’s sentencing. (Pet., ECF No.
1, PagelD.3.) The trial court denied the motion on April 2, 2016. Petitioner sought leave to appeal
with the court of appeals. The court of appeatsatbthe request on Febryd 7, 2017. Petitioner
did not apply for leave to appeal with the Migdn Supreme Court. However, Petitioner has
apparently filed at least tbe more motions for relief dm judgment with the trial
court, which were respectively deniedn July 27, 2017, October 1, 2018, and
November 7, 2019. SeeEx. 1 Supp. Pet., ECF No. 1-1, PHY4?2.) Petitione did not seek

leave to appeal any of these three denialsSee Case Search—Michigan Courts,
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https://courts.michigan.gov/apbns_orders/case_search/Pages/default.aspx?SearchType=2&Par
tyName=perkins+charles (kagsited Mar. 9, 2020).

On February 18, 2020, Petitioner filed hisbeas corpus petition. Under Sixth
Circuit precedent, the applicatimdeemed filed when handedpiason authorities for mailing to
the federal courtCook v. Stegal?95 F.3d 517, 521 (6th Cir. 2002). Petitioner placed his petition
in the prison mailing system on Februd®;, 2020. (Pet., ECF No. 1, PagelD.12.)

The petition raises two grounfls relief, as follows:

There is no factual basis to suppaefendant’s guilty plea to armed
robbery.

. Ineffective Assistance of counsel.

(Pet., ECF No.1, PagelD.6-7.)

II. Exhaustion of State Court Remedies

Before the Court may grant habeas ret®fa state prisoner, the prisoner must
exhaust remedies available in thatstcourts. 28 U.S.C. § 2254(b)(D’Sullivan v. Boerckel
526 U.S. 838, 842 (1999). Exhaustimuyuires a petitioner to “faylpresent” federal claims so
that state courts have a “fair oppority” to apply contrding legal principlego the facts bearing
upon a petitioner’s constitutional claind. at 844, 848see alsd’icard v. Connor404 U.S. 270,
275-77 (1971)Puncan v. Henry513 U.S. 364, 365 (1995)nderson v. Harless159 U.S. 4, 6
(1982). To fulfill the exhaustion requirement, difi@ner must have fairlypresented his federal
claims to all levels of the state appellajstem, including the state’s highest cou®Sullivan,
526 U.S. at 845Vagner v. Smitlb81 F.3d 410, 414 (6th Cir. 2009)afley v. Sowder902 F.2d
480, 483 (6th Cir. 1990). The district coean and must raise the exhaustion issugsponte
when it clearly appears that habeas clainve et been presented to the state cogesPrather

v. Rees822 F.2d 1418, 1422 (6th Cir. 198A&)ten v. Perinj 424 F.2d 134, 138-39 (6th Cir. 1970).



Petitioner has not raised either his sufficiemdéythe evidence or his d@ffective assistance of
counsel issues in eithBfichigan appellate court.

Failure to exhaust state court remediamiy a problem, howeveif,there is a state
court remedy available for petition® pursue, thus providing tls¢ate courts with an opportunity
to cure any constitutionahfirmities in the state court conviction or sentenéust v. Zentl7
F.3d 155, 160 (6th Cir. 1994). If fiorther state remedy is availakitethe petitioner, exhaustion
does not present a problem, but the claim icguarally defaulted, and the federal court must
determine whether to excuse the failtorgoresent the claim in state could.

Under Michigan law effective August 1, 1995, a defendant may file one motion for
relief from judgment under Michigan Court Rule 6.5@0. seq See Mich. Ct. R.
6.502(G)(1). Petitioner already has filed his olatted motion. Indeed, hieas apparently filed
four such motions. SeeEx. 1 Supp. Pet., ECF No. 1-1, PagdlR)) Because he already filed at
least one motion, he therefore masavailable remedy. At this juncture, the court must consider
whether there is cause and prejudice to excustdpeti's failure to present the claims in state
court. See Gray v. Netherlan818 U.S. 152, 161-62 (199@ust 17 F.3d at 160.

If a petitioner procedurally defaulted higiéral claim in state court, the petitioner
must demonstrate either: (1) cause for his failure to comply with the state procedural rule and
actual prejudice flowing from the violation of fedelalv alleged in his claim, or (2) that a lack of
federal habeas review of theaich will result in a fundameat miscarriage of justiceSee House
v. Bell 547 U.S. 518, 536 (200@Ylurray v. Carrier, 477 U.S. 478, 495 (198@}icks v. Straup
377 F.3d 538, 551-52 (6th Cir. 2004).

A. Cause

Petitioner offers no external cause for higufa to raise either of his issues on

appeal. To show cause sufficient to excuselaréato raise claims on direct appeal, Petitioner
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must point to “some objective factor externathie defense” that prevented him from raising the
issue. Murray, 477 U.S. at 488ee McCleskey v. Zamt99 U.S. 467, 497 (1991). A petitioner
who fails to demonstrate cause and ydéaje cannot have a cognizable clai®ray, 518 U.S. at
162. Further, where a petitioner fails to show cause, the court need not consider whether he has
established prejudiceSee Engle v. Isaad56 U.S. 107, 134 n.43 (1982kroy v. Marshall 757
F.2d 94, 100 (6th Cir. 1985).

Factors that may establish cause incliderference by officials, attorney error
rising to the level of ineffectivassistance of counsel, and a shaythat the factdar legal basis
for a claim was not reasonably availablevijetinovic v. Eberlin 617 F.3d 833, 837 (6th Cir.
2010) (citingHargrave-Thomas v. Yukin874 F.3d 383, 388 (6th Cir. 2004) (citiMgzClesky v.
Zant 499 U.S. 467, 493-94 (1991) (quadats omitted)). There iso apparent interference by
officials, Petitioner is not entéd to counsel to pursue a codlel challenge under Michigan Court
Rule 6.500et seq' and Petitioner has not shown that the factual or legal basis was
unavailable. Petitionerjsro sestatus or ignorance tiie requirement to raise the issue at all levels
of the state courts wouldot constitute causedannah v. Conley49 F.3d 1193, 1197 (6th Cir.
1995). Therefore, because Petitioner has not demonstrated sufficient cause, the Court cannot
excuse his procedural default frause and actual prejudice.

B. Miscarriage of Justice

Petitioner also fails to show that thew@t should overlook the procedural default

because a fundamental miscarriaggiefice would otherwise resul§ee Houseb47 U.S. at 536.

! Ordinarily, there is “no constitutional right to attorney in state postconviction proceedingSdleman v.
Thompson501 U.S. 722, 725 (1991).



Liberally construing the petitiofRetitioner arguably allegehat his procedural default should be
excused because he is “actually innoceid.”

The miscarriage-of-justice exception only dam met in an “extraordinary” case
where a prisoner asserts a claim of actuabcence based upon neeliable evidence House
547 U.S. at 536-37. In determiningpether an applicafias met the requirements for establishing
a cognizable claim of actual innocenge@rder to obtain review @ procedurally defaulted claim,
the court must apply the actuahocence standard developedSaohlup v. Delp513 U.S. 298
(1995). See Souter v. Jon&95 F.3d 577, 596 (6th Cir. 2005). Un@ehlup the petitioner “must
show that it is more likely #in not that no reasonable juror would have found [him] guilty beyond
a reasonable doubt.Schlup 513 U.S. at 327 (“[T]he standardjteres the districtourt to make
a probabilistic determination about what reasémgtroperly instructed jors would do. Thus, a
petitioner does not meet the threshold requirernatd@ss he persuades the district court that, in
light of the new evidence, norjr, acting reasonably, would hawveted to find him guilty beyond
a reasonable doubt.§ge also SouteB95 F.3d at 60X leveland v. Bradshav$93 F.3d 626, 633
(6th Cir. 2012). “[T]o be credib a gateway claim requires newiaible evidence - whether it be
exculpatory scientific evidence, trustworthy eyewitness accouats,critical physical
evidence - that was not presented at triaHbuse 547 U.S. at 537 (ietnal quotation marks
omitted). The Court must consider “all the evickegrold and new, incrimating and exculpatory,
without regard to whether it walihecessarily be admitteinder rules of admissibility that would
govern at trial.”ld. (internal quotation marks omitted). “[T]isehlupstandard is demanding and
permits review only in th ‘extraordinary’ case.”House 547 U.S. at 538 (quotin§chlup 513

U.S. at 327) (internal quotation omitted).



Petitioner does not point to new reliable evidence tending to show that no
reasonable juror would have founitinhguilty. Therefore, Petitiondails to demonstrate that his
is the exceptional case where a miscarriage sifc@ will result if the Court does not overlook
Petitioner’s procedural defaulSee Houseb47 U.S. at 536-37.

Instead, Petitioner argues the evidenceenesufficed to conwt him of armed
robbery because he neither was armed nor told anyahéne was. Even if the Court were to
ignore theHouserequirement that Petitioner pointriew reliable evidence, his argument would
still fail.

Petitioner pleaded guilty to armed robbeAccording to documents he attached to
the petition, Petitioner admits he robbed a Subway restaurant while holding a toilet brush “with
his hand in his right pocket.(Ex. 1 Supp. Pet., ECF No. 1-1, Pag&8D) He further alleges that
he “was found unarmed, and never threated anwatiean immediate battery” and consequently
“should have been charged with, and pled guilty to, unarmed robbeig.; PagelD.33.)
Petitioner apparently contends that, because &leled only a toilet brusand he never expressly
“threaten[ed] anyone with bodily injurylfe cannot be guilty of armed robberyd.(PagelD.31.)
Yet, Petitioner’'s argumeid utterly flawed.

A defendant can be guilty armed robbery if, duringmbbery, he holds his hands
in his pockets and makes ddk like he could béolding onto a handguor other dangerous
weapon. See People v. Henrg89 N.W.2d 1 (2016)appeal denied889 N.W. 2d 247. In
Michigan, a defendant is guilty of armembbery in violation of section 750.529 if:

he engages in conduct under MCL 750%3a0d (1) he actually possesses a

dangerous weapoor (2) he possesses some article that would lead a person to
reasonably believe that thdiale is a dangerous weapan, (3) he orally represents

2 Mich. Comp. Laws § 750.530 is btiigan’s basic robbery statute.
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that he possesses a dangerous weapdd) he otherwise represents that he
possesses a dangerous weapon.

Id. at 5;see alsdMich. Comp. Laws § 750.529 he court of appeals idenryinterpreted the final
armed-robbery category—repesging that one possessesdangerous weapon—to include
robberies virtually identical to Petitioner§ee Henry889 N.W.2d at 1-6. The court of appeals
held that even though the defendant may not hadea weapon, he hadtherwise represented’
that he was armed by placing hasnds in his [sweatshirt] podiseand pushing #m forward.” Id.

at 6. No words or weapons wesgjuired to upholthe defendant’s conviction for armed robbery.

A juror could reasonably infer that Patitier represented that he was armed when
he robbed Subway. Shortly before closing, Petitidoame out of the batbom with his hand in
his right [coat] pocket, holdintie toilet brush, and preeded to rob the reatrant.” (Ex. 1 Supp.
Pet., ECF No. 1-1, PagelD.31.) The hand andttbilesh presumably caed a noticeable bulge
or protrusion in Petitioner’s coat suggestive of a handgun barrel, knife, or baton. Haarip
such a bulge in the clothing caemonstrate that a fdmdant represented that he was armed.
Petitioner fails to distinguish his case from the factdenry.

Thus, Petitioner cannot demonstrate timat juror, acting reasonably, would have
voted to find him guilty . . . .”Schlup 513 U.S. at 327. Petition@resents no new reliable
evidence House 547 U.S. 536-37, much less evidence sigffitto establish that this Court’s
refusal to hear the defaulted claimsuld be a “miscarage of justice,’Schlup 513 U.S. at 326.
Therefore, Petitioner cannot meet the high thokesfor a reliable clan of actual innocence.

For all the reasons set forth above, tleein€finds no reason to excuse Petitioner’s

procedural default. Accordinglyhe Court will dismiss the petition.



II.  Certificate of Appealability

Under 28 U.S.C. § 2253(c)(2), the Courtshdetermine whethe certificate of
appealability should be granted. A certificatieould issue if Petitioner has demonstrated a
“substantial showing of a deniaf a constitutional right.”28 U.S.C. § 2253(c)(2).

The Sixth Circuit Court of Appeals has dipaoved issuance tlanket denials of
a certificate of appealabilityMurphy v. Ohig 263 F.3d 466, 467 (6th Cir. 2001) (per curiam).
Rather, the district court must “engage in asaned assessment of each claim” to determine
whether a certificate is warranteldl. Each issue must be consig@émunder the standards set forth
by the Supreme Court Black v. McDaniel529 U.S. 473 (2000)Murphy, 263 F.3d at 467. The
standard a petitioner must melepends on whether the issueseadim the petition were denied
on the merits or on procedural grounds.

This Court denied Petitioner’s application the procedural grounds of procedural
default. “When the district court denies dbas petition on procedural grounds without reaching
the prisoner’s underlying constitutional claim,caiffificate of appealality] should issue when
the prisoner shows, at least, [1] that jurstseason would find it debatable whether the petition
states a valid claim of the denial of a constitutiorght and [2] that jurig of reason would find
it debatable whether the district courtsameorrect in its procedural ruling.Slack v. McDaniel
529 U.S. 473, 484 (2000). Both showings mustniaele to warrant the graof a certificate.ld.

The Court finds that reasonabjerists could not debate thahis court correctly dismissed
Petitioner’s claims on procedurabgmds. “Where a plain procedubar is present aththe district
court is correct to invoke it to dispose of the caseasonable jurist could nodnclude either that
the district court erred in disssing the petition or that the petitier should be allowed to proceed

further.” 1d. Therefore, the Court denies Petitioecertificate of appealability.



Moreover, although Petitioner $idailed to demonstratedhhe is in custody in
violation of the Constitution antlas failed to make a substahtdnowing of the denial of a
constitutional right, the Court deanot conclude that any issBetitioner might raise on appeal
would be frivolous.Coppedge v. United State369 U.S. 438, 445 (1962).

Conclusion
The Court will enter a judgment dismisgithe petition and an order denying a

certificate of appealability.

Dated: March 20, 2020 /s/ Paul L. Malogne
Paul L. Maloney
United States District Judge
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