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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

ROBERTTAYLOR BLUHM,

Petitioner, Case No. 1:20-cv-215
V. Honorable Janet T. Neff
RANDEE REWERTS
Respondent.
/
OPINION

This is a habeas corpus action brought state prisoner under 28 U.S.C. § 2254.
Promptly after the filing of a ption for habeas corpus, tl@ourt must undertake a preliminary
review of the petition to determine whether “iaplly appears from the ¢a of the petition and
any exhibits annexed to it that the petitioner is nditled to relief in the district court.” Rule 4,
Rules Governing § 2254 Case&e28 U.S.C. § 2243. If so, the petition must be summarily
dismissed. Rule 4&eeAllen v. Perinj 424 F.2d 134, 141 (6th Cir. 1970) (district court has the
duty to “screen out” petibins that lack merit otheir face). A disngsal under Rule 4 includes
those petitions which raise legally frivolous claims, as well as those containing factual allegations
that are palpably incredible or fals8arson v. Burkel78 F.3d 434, 436-37 (6th Cir. 1999). After
undertaking the review required by Rule 4, the Cooncludes that the petition must be dismissed

because it fails to raisenaeritorious federal claim.
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Discussion
Factual allegations
Petitioner Robert Taylor Bluhm is incaraéed with the Michigan Department of
Corrections at the Carson City Correctionatify (DRF) in Carson City, Montcalm County,
Michigan. Petitioner pleaded guiliy the Allegan County CircuiCourt to thirddegree criminal
sexual conduct (CSC Ill), inefation of Mich. Comp. Laws 8§ 750.520d(1)(b), in exchange for the
dismissal of two other chargesissault with intent to comm#iexual penetration, Mich. Comp.
Laws 8§ 750.5209g(1); and assaultdo great bodily harm less thamurder, Mich. Comp. Laws
§ 750.84. The plea also provided the dismissal ofhe third-habitual-fiender enhancement,
Mich. Comp. Laws § 769.11.SgeMar. 14, 2016, Allegan Cty. €iCt. Order, ECF No. 1-1,
PagelD.57.) On March 7, 2016, the court sentencgtidPer to a prison term of 93 to 180 months
on the CSC-Ill conviction.
Petitioner, who is represented by counfiiel] his habeas cogs petition on March
11, 2020. The petition raises faygnounds for relief, as follows:
l. [Petitioner] did not commitape and is innocent.
Il. [Petitioner] had [m]effective assistance of counsel.
II. [Petitioner’s] plea was natoluntary or intelligent.
V. [Petitioner] was denied importaavidence under the Brady rule.
(Pet., ECF No. 1, PagelD.6, 8, 9, 11, 25, 26, 28.)
Petitioner’s conviction arodeom the events of Septdrar 28, 2015. According to
Petitioner’s factual statement support of his petition, the victim, Ms. Wood, and another man,
Mr. Thompson, agreed to meet for a date dfemoming acquainted online. Wood and Thompson
decided to meet at Petitionehsuse, where they arrived at ab&@®0 or 10:00 p.m. All three

allegedly began to party, smoking marijuana aridkéng beer and alcohdate into the night.
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Near midnight, Wood and Thompson went to theypatore to buy more cigarettes and beer.
Petitioner stayed home, apparentbiling friends, though he omplains that he was unable to
confirm this until much later, because his family did not receive his phone back from the police
until a year after sentencingCompl., ECF No. 1, PagelD.21.)

According to Petitioner, approximately 2:00 or 3:08.m., the three ran out of
marijuana and decided to go tlee home of one of Petitionerfdends. Petitioner drove, and
Thompson and Wood sat in the back seat, havigigatlisex and kissingAt the friend’s house,
the group learned that the friend had no marguém sell. Wood, allegedly because of her
drunkenness, became angry and critical of thenftis treatment of his dog. According to
Petitioner, Thompson then slapped Wood and, veherran away, hit her with a piece of wood.

The three eventually calmed down and wkatk to the house. Petitioner and
Wood went to the bedroom, where he performed sex on Wood. Wood then got her keys and
left. A shorttime later, Wood was involved iserious car accident, and she called 911. Petitioner
claims that, when she got to the hospital, the victim stated that Petitioner had raped her and struck

her with a 2x4, a clairRetitioner contends isholly fabricated. Id., PagelD.21-22%)

! Petitioner’s version of events is notnsistent with the documents attached to his petition, which include a variety

of descriptions of the evening’s events. Petitioner claims that Wood reported to hospital personnel that Petitioner had
raped her and hit her with a 2x4. However, the only reberém“2x4” in the attached hospital record is to the nature

of the bruising on the victim’s face, neck, and back. (Hosp. Rep., ECF No. 1-1, Pagelil. ofher references to

the victim’s claims indicate thatetvictim reported that “she was physically and sexually assauitedPégelD.73);

that she “met a guy at a party and he raped her and physically huridherthét “late last night and into the early
morning she was sexually assaulted and physically abused until she was able to escape this am” (EMT Rep.,
PagelD.78); and that “she was punched in the head and fage” (

Moreover, according to the attached police reports, Watattkd that Petitioner drove her to a fifth-wheel camper
(“grandpa’s house”). She rode in the back seat with Thompson. Thompson pushed her head down into the seat so
that she could not see. Wood denied engaging in any sexual conduct with Thompson in the car. At grasdpa’s ho
Wood attempted to get her keys from Petitioner, but Petitistneck her in the face several times with his fist and

forced her onto the bed, where he performed digital and oral sex on her. The victim reported that Thempgon al

her and pushed her down inside the camper and assaulted her. Petitioner drove them back to his house, but she did
not recall the ride. She remembered waking up on Petitiboeuch when he forced her into the bedroom, where
another sexual act occurred. When Petitioner went to brush his teeth, she found her keys and cell phone in a small
drawer next to the kitchen. She fled in her car, flashing her lights to encourage someone RostepRé¢p. Supp.,

ECF No. 1-1, PagelD.89-90.) In addition, accordinyjltoThompson'’s plea hearing transcript, which Petitioner has
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At a plea hearing held on Januar®26.16, the prosecutor bench-filed an amended
information, which changed Count II, the CSC-IlI count, from a 2-year misdemeanor to a 15-year
felony and gave notice that the charge wasea [ITi offense under the Sex Offender Registration
Act (SORA), Mich. Comp. Laws § 28.7222(w)(iv)(Am. Felony Infomation, ECF No. 1-1,
PagelD.74.) The prosecutor indted that, under the plea agreement, Petitioner would plead to
the amended CSC-Ill charge, in exchange fer dismissal of the other two charges and the
habitual-offender enhancement. (Plea BECF No. 1-1, PagelD.48.) Petitioner, under oath,
pleaded guilty to the amended CSC-IIl chardd., PagelD.50-52.) On March 7, 2016, the court
sentenced Petitioner within the minimum senieg guidelines of 87 to 145 months, to a prison
term of 93 months to 15 years. efencing Tr., ECF No. 1, PagelD.40, 42.)

Petitioner, through appellate counsel, filechotion to correct thinvalid sentence,
in which he challenged the saagi of Offense Variable (OV) 3, dain aspects of the presentence
report, and the amount of restitution. The trmlit granted the motion as to the reduction in the
amount of restitution, but deed the motion in all other spects on August 3, 2017. (Aug. 3,
2017, Allegan Cty. Cir. Ct. OrdeECF No. 1-1, PagelD.79-80.)

Petitioner then filed an application faradve to appeal to the Michigan Court of

Appeals. Petitioner raised two issues: (1)rbstitution was calculated incorrectly; and (2) the

attached, Thompson admitted to pushing the victim with excessive force into a wall while Petitioner was attacking the
victim. (Thompson Plea Tr., ECF No. 1-1, PagelD.102-105.)

Finally, as previously discussed, Petitioner was chargedwiitladditional offenses that were dismissed in exchange

for his plea: assault with intent to commit sexual penetradiot assault with intent to do great bodily harm less than
murder. Those charges indicate that the prosecution had evidence that Petitioner used violence on the victim. In
addition, at the sentencing hearing, the victim objeitdktitioner's minimization of his responsibility, and the court
stated that the victim had been tredtezty violently” and that she had a concussion from being hit in the head, which

had caused her to drive her car into the ditch as she escaped. (Sentencing Tr., ECF No. 1, Pagel/Bife4
Petitioner was not convicted of the assault offenses, beti@savere dismissed as part of his plea agreement, the
Court notes that the story contained in Petitioner’s brigifjisificantly different from the story that emerges from the
attachments to the brief.



scoring of OV 3 was wrong. Thewd of appeals denied leavedppeal on October 1, 2017, for
lack of merit in the grounds presented.

Having obtained new counsel, Petitioner sodghte to appedb the Michigan
Supreme Court, raising entirely n&sgues—the four issues he prdsen his habeas petition. The
supreme court denied leato appeal on May 1, 2018.

Petitioner, with the assistance of the satierney, filed a habeas petition in this
Court on August 1, 2019, presenting four grounds for relief iderfiied in the instant cas&®luhm
v. RewertsNo. 1:19-cv-625 (W.D. Mich.) In an opinion, order,ral judgment issued on August
22, 2019, this Court dismissed tpetition without prejudice, beaae Petitioner had failed to
exhaust his available state-court remedies with respect to the issues raised in the Ipe(EQF
Nos. 3-5).

On November 30, 2018, Petitioner, through fame attorneyiled a motion for
relief from judgment in the AllegaCounty Circuit Court, presentirige four issues raised in his
habeas application. In an order issued onckld 1, 2019, the trial coucbnstrued the motion as
one seeking relief from judgmeand denied the motion withouhaaring. The court determined
that the issues related tes plea and the allegéukffective assistance ebunsel had been raised
or should have been raised in his prior apmeal that Petitioner hafhiled to establish an
exception under Michigan Court Rule 6.508(D)he court rejecte@etitioner’s claimedrady
violation on the merits. (Mad1, 2019, Allegan Cty. Ct. OrddeCF No. 1-1, PagelD.126-127.)

Petitioner filed a delayed apgation for leave to appe&d the Michigan Court of
Appeals, raising the same four issues. lter issued on March 3, 2020, the court of appeals

denied leave to appeal, because Petitioner had failedtablish that the trial court had erred in



denying the motion for relief from judgment. Petiigo has not filed an application for leave to
appeal to the Michigan Supreme Court.
. Exhaustion

Before the court may grant habeas retefa state prisoner, the prisoner must
exhaust remedies available in thatstcourts. 28 U.S.C. § 2254(b)(D:Sullivan v. Boerckel
526 U.S. 838, 842 (1999). Exhaustion requires diqedir to “fairly present” federal claims so
that state courts have a “fair opponity” to apply contrding legal principlego the facts bearing
upon a petitioner’s constitutional claingeeO’Sullivan, 526 U.S. at 84Picard v. Connoy404
U.S. 270, 275-77 (1971) (cited IBuncan v. Henry513 U.S. 364, 365 (1995) aAshderson v.
Harless 459 U.S. 4, 6 (1982))To fulfill the exhaustion requirement, a petitioner must have fairly
presented his federal claims to all levels ofdtate appellate systemglading the state’s highest
court. Duncan 513 U.S. at 365-68/Vagner v. Smitlb81 F.3d 410, 414 (6th Cir. 2009)afley
v. Sowders902 F.2d 480, 483 (6th Cir. 1990). “[S]tatéspners must give the state courts one
full opportunity to resolve any constitutional isstby invoking one compkeround of the State’s
established appellate review proces®’Sullivan, 526 U.S. at 845.

The district court can and ratraise the exhaustion issieasponte when it clearly
appears that habeas claims havehs&n presented to the state couBeePrather v. Reges822
F.2d 1418, 1422 (6th Cir. 198Allen, 424 F.2d at 138-39. “[A] statmay not be considered to
have waived the defense of nonexhaustion asnie does so expressly and through counsel.”
Rockwell v. Yukin®217 F.3d 421, 423-24 (6th Cir. 2000).

Petitioner previously filed a habeas aatin this Court. On August 22, 2019, the
Court dismissed the petition becausstlaer’s claims were unexhausteBluhm v. RewerisNo.
1:19-cv-625 (W.D. Mich. Aug. 22, 2019) (ECF Nos58- In its opinion dismissing the petition,

the Court instructed Petitioner thatorder to fully exhaust his claims, he must present them to all
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levels of the Michigan courts, including the Migan Supreme Court. Petitioner returned to the
trial court to exhaust his claimesnd he subsequently sought leave to appeal to the Michigan Court
of Appeals. He did rtphowever, present those claimghe Michigan Supreme Court by filing
an application for leave to apgde Petitioner therefore hadléd to exhaust his claims.

Although Petitioner’s claims neain unexhausted, this Court retains the authority
to deny habeas petitions, notwitlistling the lack of exhaustiorSee28 U.S.C. § 2254(b)(2).
Because Petitioner’'s claims lack merit, theu@owill address Petitioner’s grounds for habeas
relief, despite the fact that Petitioner has fatedxhaust his available state-court remedies.

IIl. AEDPA standard

This action is governed by the Antiterrem and Effective Bath Penalty Act of
1996, Pub. L. 104-132, 110 Stat. 1214 (AEDPA). AB®PA “prevents fedetdabeas ‘retrials™
and ensures that state court dotigns are given effect to thextent possible under the laBell
v. Cone 535 U.S. 685, 693-94 (2002). An applicationvigit of habeas corpus on behalf of a
person who is incarcerated pursutma state conviction cannot be granted with respect to any
claim that was adjudicated on the merits in statgtcunless the adjudication: “(1) resulted in a
decision that was contrary tor involved an unreasonable applion of, cleay established
federal law as determined by thepBeme Court of the United States;(2) resulted in a decision
that was based upon an unreasonable determinattbe &dcts in light othe evidence presented
in the state court proceeding.” BBS.C. § 2254(d). This standad“intentionaly difficult to
meet.” Woods v. Donalds75 U.S. 312, 316 (2015) (erhal quotation omitted).

The AEDPA limits the source of law to essdecided by the United States Supreme
Court. 28 U.S.C. § 2254(d). THourt may consider only the hahdjs, and not the dicta, of the
Supreme CourtWilliams v. Tayloy 529 U.S. 362, 412 (200@ailey v. Mitchell 271 F.3d 652,

655 (6th Cir. 2001). In determining whether fedléae is clearly established, the Court may not
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consider the decisions of lower federal couttepez v. Smith674 U.S. 1, 4 (2014Marshall v.
Rodgers 569 U.S. 58, 64 (2013parker v. Matthews567 U.S. 37, 48-49 (2012)illiams, 529
U.S. at 381-82Miller v. Straulh 299 F.3d 570, 578-79 (6th Cir. 2002). Moreover, “clearly
established Federal law” does imatlude decisions of the Supreme Court announced after the last
adjudication of the merits in state coufbreene v. Fishes65 U.S. 34, 37-38 (2011). Thus, the
inquiry is limited to anexamination of the legal landscapei@svould have appeared to the
Michigan state courts in light of Supremeoutt precedent at the time of the state-court
adjudication on the meritsMiller v. Stoval] 742 F.3d 642, 644 (6th Cir. 2014) (citiGgeene
565 U.S. at 38).

A federal habeas court may issue the writ uilkde “contrary to” clause if the state
court applies a rule differentdim the governing law set forth the Supreme Court’s cases, or if
it decides a case differently than the Sumpe Court has done on set of materially
indistinguishable factsBell, 535 U.S. at 694 (citingVilliams, 529 U.S. at 405-06). “To satisfy
this high bar, a habeas petitiomerequired to ‘show that the state court’s ruling on the claim being
presented in federal court was so lacking inifjestion that there waan error well understood
and comprehended in existitayv beyond any possibility fdairminded disagreement.Woods
575 U.S. at 316 (quotingarrington v. Richter562 U.S. 86, 103 (2011)). In other words, “[w]here
the precise contours of the right remain uncletaite courts enjoy broad discretion in their
adjudication of a prisoner’s claims.'White v. Woodall572 U.S. 415, 424 (2014) (internal
guotations omitted).

The AEDPA requires heightened respfor state factual findingsderbert v. Billy,

160 F.3d 1131, 1134 (6th Cir. 1998). A determinatiba factual issue madwy a state court is

presumed to be correct, and the petitionettiravurden of rebutting the presumption by clear and



convincing evidence. 28 U.S.C. § 2254(e)@ayis v. Lafler 658 F.3d 525, 531 (6th Cir. 2011)
(en banc)Lancaster v. Adam$24 F.3d 423, 429 (6th Cir. 200Bailey, 271 F.3d at 656. This
presumption of correctness is accorded to findioigstate appellate cast as well as the trial
court. SeeSumner v. Matad49 U.S. 539, 546 (19813mith v. Jago888 F.2d 399, 407 n.4 (6th
Cir. 1989).
IV. Ground Il: Actual Innocence

In his first ground for relief, Petitioner gues that he is actually innocent of the
offense of CSC Ill. Specifically, he contendatthe was improperly adjudged guilty of the charge
of CSC Ill, under Mich. Comp. Laws § 750.520d())(lvhich required the use of force or
coercion, because he did not admifietcts that supportedfimding of force orcoercion. He argues
that, at the plea hearing, he denied that liedoanmitted rape, admitting only that the victim was
too drunk to consent to oral sexual penetration. He argues that additional evidence, which he did
not receive until after he had entered his pleaaiestrates that he is actually innocent of the
charged offensé.

Petitioner’s claim of actuahnocence fails to state a \ation of clearly established
federal law. IrHerrera v. Colling 506 U.S. 390, 400 (1993), the Supreme Court stated: “Claims
of actual innocence based on newly discovered evidence have never been held to state a ground
for federal habeas relief absent an indepencamtitutional violation occurring in the underlying
state criminal proceeding.” But th#errera Court did not close the doeompletely, stating in
dicta: “in a capital case a tgupersuasive demonstration oftttaal innocence’ made after trial

would render the execution of a defendant unconstitutional, and warrant federal habeas relief if

2 The Court notes that Petitioner’s plea testimony alone would have supported his conviction for CSC lll, under a
different subsection, which provides that “[a] person i#tygof criminal sexual conduct in the third degree if the
person engages in sexual penetration with another person and . . . [tlhe actor knows or has neasotinab the

victim is mentally incapable, mentally incapacitatedploysically helpless.” Mich. Comp. Laws § 750.520d(1)(c).
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there were no state avenue operprocess such a claim.ld. at 417. Thuseven without the
occurrence of any independent constitutionallation during the state criminal proceeding,
federal habeas relief might be warranted forljtpersuasive demonstration of actual innocence,”
provided: (1) the habeas petition seeks relief in a capital casbjdh case such a demonstration
of actual innocence “would render the executioa defendant unconstitutional”; and (2) there is
“no state avenue open to process such a claiah.” The Supreme Court emphasized that “the
threshold showing for such an assumed rightildrmecessarily be extraordinarily highld.; see
also House v. Bell547 U.S. 518, 555 (2006) (“IHerrera, however, the Court described the
threshold for any hypotheticdeestanding innocence claim ‘agtraordinarily high.™); Cress v.
Palmer, 484 F.3d 844, 854-55 (6th Cir. 2007).

Two years afteHerrera, the Supreme Court held thatclaim of actual innocence
can be raised “to avoid a procedural bar todbmesideration of the merits of [the petitioner’s]
constitutional claims.”Schlup v. Delp513 U.S. 298, 326-27 (1995). “[I]n an extraordinary case,
where a constitutional violation has probably reslite the conviction obne who is actually
innocent, a federal habeas comdy grant the writ even in the sdmce of a showing of cause for
the procedural default.’Murray v. Carrier, 477 U.S. 478, 496 (1986). Bchlup the Supreme
Court held that a credible shawg of actual innocence was sufficiémtenable a court to reach the
merits of an otherwise proderally barred habeas petitioschlup 513 U.S. at 317. The actual
innocence claim ischlupis “not itself a constutional claim, but insgad a gateway through which
a habeas petitioner must pass to have his oibetvarred constitutional claim considered on the
merits.” Id. at 315 (citingHerrera, 506 U.S. at 404). Thus, tl8&preme Court distinguished

between a procedural innocence claim, which parmit a petitioner to overcome procedural
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obstacles that would otherwispreclude review of underlying constitutional claims, and a
substantive or “free- standingfaim of innocene discussed iHerrera

This Court may grant habeas corpus relief only when the state court has violated or
unreasonably applied a clearly establighelding of the Supreme Cou8ee28 U.S.C. § 2254(d);
Williams, 529 U.S. at 412. In the absence ddacly established Supreme Court precedent
establishing a free-standing claim of actual innocence, Petitiotlaita is without merit. The
Sixth Circuit repeatedly has held that free-diag claims of actuahinocence are not cognizable
on habeas corpus revieee Cres#A84 F.3d at 854 (citing cases).

Even if Petitioner could invoke thisxception and obtain habeas relief on his
freestanding innocence claim, hewld have to meet both of thequirements sdbrth above and
then overcome the “extraordinariygh” threshold. Petitioer fails the first rquirement. This is
not a capital case, and thus, toecern about the unconstitutioiabf executing a defendant who
has shown persuasive evidence dfiatinnocence is not implicatedSee Herrera506 U.S. at
417 (“We first point out the obvious—that this is not, in fact, a capital case.”). For both reasons,
Petitioner cannot obtain habeaspmgs relief on his freestandj claim of actual innocence.

Moreover, to the extent that Petitioner argues that the plea colloquy failed to
provide a factual basis supporting a catien for CSC Il under Mich. Comp. Laws
§ 750.520d(1)(b), which requires the use of foragoercion, his claim isot cognizable on habeas
review. The requirement that the court establish a factual basis for a guilty plea is a creature of
rule, not the federal Constitution. While statesfiaae to adopt procedural rules requiring a factual
basis, as Michigan has done in Michigan G&ule 6.610(E)(1)(a), the federal Constitution does
not mandate that they do s8ee North Carolina v. Alfordt00 U.S. 25, 37-38 (1970Roddy v.

Black 516 F.2d 1380, 1385 (6th Cir. 197%¢cord Meyers v. Gillis93 F.3d 1147, 1152
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(3d Cir. 1996)United States v. McGlockli8 F.3d 1037, 1047 (6th Cir. 1993) (en bamaplicitly
overruled on other grounds Iustis v. United State§11 U.S. 485 (1994).

For these reasons, Petitioner’s first halggasind, concerning his actual innocence
and the lack of a factual basig tus plea, fail to demonstrate ththe state-court’s denial of his
claim was either contrary to, or an unreasonapfdication of, clearly ¢ablished Supreme Court
precedent.

V. Ground IV: Brady Violation

In his fourth habeas ground, Petitioner argues that the prosecutor failed to provide
him exculpatory or impeachment evidence, in violatioBraidy v. Marylangd 373 U.S. 83 (1963).

Under Brady, “suppression by the prosecution of evidence favorable to an
accused . . . violates due process where the evidence is material, either to guilt or to punishment,
irrespective of the good faith bad faith of the prosecutionBrady, 373 U.S. at 87. The Supreme
Court has held that “[t]her@e three components of a tlBeadyviolation: [tlhe evidence at issue
must be favorable to the accused, either becaissextulpatory, or because it is impeaching; that
evidence must have been supprddsgthe State, either willfullgr inadvertentlyand prejudice
must have ensuedS3trickler v. Greengs27 U.S. 263, 281-82 (1999). eirdice (and materiality)
is established by showing thd&here is a reasonable probability that, had the evidence been
disclosed to the defense, the result @& groceeding would havieeen different.” Id. at 281
(quoting Bagley 473 U.S. at 682)see alsoCone v. Bell 556 U.S. 449, 469-70 (2009). A
reasonable probability is a probability sufficitmtindermine confidende the outcome.’Bagley
473 U.S. at 682.

However, theBrady rule “only applies to evidence that was known to the
prosecution, but unknown to the defepat the time of trial.”Apanovitch v. Houk466 F.3d 460,

474 (6th Cir. 2006). The government’s failuredisclose potentially exculpatory evidence does

12



not violateBrady“‘where the defendant knew or should have known the essential facts that would
permit him to take advantagesfch information’ or where the evidence is available from another
source.” United States v. Clark928 F.2d 733, 738 (6th Cir. 1991) (quotibgited States v.
Grossman843 F.2d 78, 85 (2d Cir. 1988)). “[W]heresthlleged Brady evider is available to
the defense, there is really nothing for the government to disclBsd.V. Bel| 512 F.3d 223, 235
(internal quotations omitted).

The Allegan County Circuit Court jexted Petitioner’s claim of Brady violation
in its order denying Petitioner’s riion for relief from judgment:

Defendant’s claim (lIl) regardg potential Brady Violationare denied pursuant to
MCR 6.504(B)(2). Although Defendant ajles a Brady Violation, he states no
allegation of the Prosecution suppressing eviderTo the contrary, he attaches to
his motion a Proof of Service showirpat the Prosecuting Attorney sent
Supplement 5 to Defendant’s attornay October 21, 2015. Several Proof]s of
Service in the court’s file show thatmerous reports and items of evidence were
sent to Defendant’s attornéy 2015. Defendant seert claim his attorney hid
information and reports from him, bithis is not a Brady Violation.

If Defendant’s attorney hid information from him, this could be grounds for a claim
of ineffective assistance of counsel, lewer, the letter serity his attorney to
Defendant on February 3, 2016 states thaattorney has “re-a€’ all reports, not
that they were being sent for the first tinfeurther, Defendaritas already filed an
appeal based on MCR 6.508(D)&)d (3), as thegither have or could have been
raised in the prior appeal.

Additionally, Defendant mischaracterizes some evidence in his argument.
Defendant states that the victim in tbése said she never had sex with Mr. Bluhm,
referring to a policeeport from a second interviewith the victim. However,
Defendant neglects to giw®ntext to the statement. The report indicates that the
victim states[,] “Robert Bluhm had placedHingers as well as his mouth on her
vagina and that they did not have sekt’appears that the victim’s statement was
referring to a lack of sexual intercoulgenile/vaginal), not tlack of any sexual
conduct.

(Mar. 11, 2019, Allegan Cty. Cir. GQDrder, ECF No. 1-1, PagelD.126-127.)
The state court’s factual determinations presumed to be correct, and Petitioner

bears the burden of overcomimgpse determinations loyear and convincing evidence. 28 U.S.C.
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§ 2254(e)(1)Pavis 658 F.3d at 531ancaster 324 F.3d at 429. Petitionmakes no attempt to
overcome the trial court’s factudeterminations; he merely attaches the same documents to his
habeas petition, in the hopes thas tGourt will read them differaly. He thus fails to carry his
burden of overcoming the court’s factualdings by clear and comading evidence.

Moreover, the Court finds no error ithe trial court's summation of the
supplemental police report (EQR¥o0. 1-1, PagelD.89-90) and thetter from defense counsel.
(ECF No. 1-1, PagelD.86.) The February2®16 letter from Petitioner’'s attorney—which
Petitioner relies on for h@ergument that he did not receive tiaice report until after he entered
his plea—completely underminestulaim. The letter states:

Enclosed you will find copies of the original police report and all supplemental
reports for the above-mentioned case. Theeet supplemental regsrin total. |
have marked each report with a red peny@o can clearly sehe order in which

we received these report¥our family informed our dfce that you may not have
received one of the reports (I believevas Supplement 5). We have re-sent all

reports to clarify and misunderstandiramd ensure you have received all
information regarihg your case.

(Attorney Letter, ECF No. 1-1, PagelD.86.) Thus |#teer indicates that éhattorney had received
information from Petitioner’s familyhat he had never received one of the police reports that the
attorney had previously mailed hinm an abundance of caution, giéorney’s office resent all of
the previously mailed police reports. Nothinghe attorney’s letter indicates that the prosecutor
had failed to produce the police refsor Moreover, Petitioner alsdtaches to his petition a copy
of the prosecutor’s proaff service of supplemental police rep##, indicating that the prosecutor
mailed the allegeBrady material to defense counsel on @r 21, 2015. (Proof of Service, ECF
No. 1-1, PagelD.88.)

Thus, it is apparent that, #te trial court held, Petitioner has failed to demonstrate

that the prosecution withlteinformation. As a result, Petition&ils to meet the second step of
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theBradystandard. The trial coustdisposition of PetitionerBrady claim therefore constituted
an entirely reasonable djgation of clearly established Supreme Court precedent.
VI.  Groundsll & Ill: Voluntariness of the Plea

In his second and third habeas grounds, Petitioner raises a variety of challenges to
the voluntariness of his plea. Petitionerguanents under the two grounds are discussed in
tandem and are intertwined, and most depend ®edrier argument that the plea hearing failed
to establish a factual basis for the plea.

In Ground I, Petitioner argues that triadunsel was ineffective in advising him
about the nature of the risks he faced goingi#d, the likelihood of prevailing at trial, and the
sentence he faced by pleading guilty to CSC Idreby rendering his pléavoluntary. Petitioner
also argues that his appellate ateyrmwas ineffective in refusing taove to withdraw the plea. In
Ground llI, Petitioner argues that his plea was inv@lgntas he is innocent of the offense, he
believed that he faced only a two-year sentelme@nly had 15 minutes teview the presentence
report with his attorney, and his plea was illusory.

It has long been the case tlaavalid guilty plea bars habeas review of most non-
jurisdictional claims alleging antecedent violations of constitutional righBee Tollett v.
Henderson411 U.S. 258, 267 (1973). Among claims noté&dare those that challenge “the very
power of the State to bring the defendant sdart to answer the charge against hiBigckledge
v. Perry, 417 U.S. 21, 30 (1974), and those that chgkethe validity of thguilty plea itself. See
Hill v. Lockhart 474 U.S. 52, 58 (19859)aring v. Prosise462 U.S. 306, 320 (1983)pllett, 411
U.S. at 267. A plea not voluntlgrand intelligently made haselen obtained in violation of due
process and is voidseeMcCarthy v. United State894 U.S. 459, 466 (1969Retitioner’s claims
do not challenge the power of the state to bringihto court. Thus, the only means available for

challenging his conviction is tolaim that his plea is invalid, i.e., it was not knowingly and
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voluntarily entered intoSeeMabry v. Johnsod67 U.S. 504, 508 (1984)I{‘is well-settled that
a voluntary and intelligent plea of guilty malkg an accused person, who has been advised by
competent counsel, may not talaterally attacked.”).

The test for determining a guilty plea’s validity is “whether the plea represents a
voluntary and intelligent choice amg the alternative courses of iact open to the defendant.”
Hill, 474 U.S. at 56 (quotingorth Carolina v. Alford400 U.S. 25, 31 (1970)). Courts assessing
whether a defendant’s plea is valid look to tdithe relevant circumstances surroundingBtady
v. United States397 U.S. 742, 749 (1970), and may consglerh factors as whether there is
evidence of factual guilt. While courts may coesidhether a factual basm a guilty plea exists
in their assessments of its validity, it has gelhelsen held that the Constitution does not require
that they ensure such a basis exisseeHiggason v. Clark984 F.2d 203, 208 (7th Cir. 1993)
(“Strong evidence of git' may suffice to sustin a conviction on aAlford plea, and may be
essential under Rule 11 [of the Federal Rule€rirhinal Procedure], but it is not necessary to
comply with the Constitution.”) (quotinglford, 400 U.S. at 37)see alsdMatthew v. Johnsgn
201 F.3d 353, 365 (5th Cir. 200@)nited States v. Tunning9 F.3d 107, 111 (6th Cir. 1995)
(citing Higgason 984 F2d at 208)Wallace v. Turner695 F.2d 545, 548 (11th Cir. 1983);
Thundershield v. Soler65 F.2d 1018 (8th Cir. 197 Bdwards v. Garrison529 F.2d 1374, 1376
(4th Cir. 1975)Roddy v. Black516 F.2d 1380, 1385 (6th Cir. 197Bjeeman v. Paget43 F.2d
493, 497 (10th Cir. 1971).

In order to find a constitionally valid guilty plea, seeral requirements must be
met. The defendant pleading guilty must be competeeBrady, 397 U.S. at 756, and must have
notice of the nature of the charges against besHenderson v. Morggm26 U.S. 637, 645 n.13

(1976);Smith v. O'Grady312 U.S. 329, 334 (1941). The plea maesentered “voluntarily,” i.e.,
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not be the product of “actual or threatened phatdiarm, or . . . mental coercion overbearing the
will of the defendant” or of statinduced emotions so intendet the defendant was rendered
unable to weigh rationally his optis with the help of counselBrady, 397 U.S. at 750;
Machibroda v. United State868 U.S. 487, 493 (1962) (“A guilty plea, if induced by promises or
threats which deprive it of the afacter of a voluntary act, is ¥bl). The defendant must also
understand the consequences of his plea, includegature of the constitutional protection he is
waiving. Henderson426 U.S. at 645 n.18rady, 397 U.S. at 758ylachibrodg 368 U.S. at 493
(“Out of just consideration for persons accusedrohe, courts are careftthat a plea of guilty
shall not be accepted unless made voluntarily giteper advice and with full understanding of
the consequences.”) (internal quaas and citation omitted). ially, the defendant must have
available the advice afompetent counselTollett, 411 U.S. at 267-68rady, 397 U.S. at 756;
McMann v. Richardsqr897 U.S. 759, 771 & n.14 (1970). The advice of competent counsel exists
as a safeguard to ensure that peeasvoluntarily and intelligently mad€f. Henderson426 U.S.

at 647 (“[l]t may be appropriat® presume that in most cagisfense counsel utinely explain

the nature of the offense in sufficient detail teegihe accused notice of athhe is being asked to
admit.”); Brady, 397 U.S. at 754 (suggesting that coereiggons on the part of the state could be
dissipated by counsel). Ineffeaivassistance of counseill render a plea ofuilty involuntary.
See Hil| 474 U.S. at 56-57.

When a state defendant brings adefi@l habeas petition challenging the
voluntariness of his plea, the state generallysfas its burden of showing a voluntary and
intelligent plea by producing a transcript of the state-court procee@iagcia v. Johnson991
F.2d 324, 326 (6th Cir. 1993e¢ee also McAdoo v. EIB65 F.3d 487, 494 (6th Cir. 2004) (citing

Garcia, 991 F.3d at 326). Where tlranscript is adequate th®w that the plea was voluntary
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and intelligent, a presumption ofrcectness attaches to the state court findings of fact and to the
judgment itself. Id. A satisfactory state court transcripgntaining findings after a proper plea
colloquy, places upon petitioner a “heavy burd overturn the state findingdd. at 328;see

also Parke v. Raley506 U.S. 20, 29 (1992) (holding that the factual findings of voluntariness
made by the state court are entitled to a presumption of correctBiEaRiedge v. Allison431

U.S. 63, 73 (1977) (a solemn plea of guilty presarif®rmidable barrier” to a subsequent claim

to the contrary).

Petitioner has attached a copy of the trapsaf the plea hearing transcript to his
petition. (Plea Tr., ECF No. 1-1, PagelD.47-581t)the plea hearing, which was held on January
6, 2016, the prosecutor expressly stated thatdsebench-filing an amended information, which
an amended Count II, changing the CSC-IIl chdrgm a 2-year offense to a 15-year offense.
(Plea Tr., ECF No. 1-1, PagelD.48-% The prosecutor recited thkea agreement, as follows:

[PROSECUTORY]: Your Honor, on Decéaer 4th | believe we agreed that
the defendant would plead ¢yito Count 2 criminal sexual conduct in the 3rd
degree and actually which is a 15 year felony andeatencing the remaining
counts and the habitual offender woulddsmissed and it's our understanding that
his bond would be revoked today.

[DEFENSE COUNSEL]: Tat's correct your Honor.

THE COURT: Ok, now Mr. [defenseounsel] can | rely on the fact that
you've discussed with Mr. Bluhm higghts and how he can exercise them?

[DEFENSE COUNSEL]: Absolutely.

THE COURT: And you've discussedetisubstance of the charge and you
think he has a good working knowledge of witnat prosecutor auld have to prove
before a jury if he chose a jury triand that jury trial went forward?

[DEFENSE COUNSEL]: Abolutely your Honor andie’ve also discussed,
he’s prepared—he understood thaht) was going to be revoked today.

THE COURT: Ok, good, then | wmayou under oath Mr. Bluhm, | have
some important questionsrfpou. Would you raise yourgint hand please and take
the oath from Mrs. Meade.
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RECORDER: Do you solemnly swear affirm that the testimony you are
about to give in this mattewill be the truth, the whel truth and nothing but the
truth so help you God?

[PETITIONER]: Yes, | do.

THE COURT: Mr. Bluhm, have yohad a full and fair opportunity to
discuss with [defense counsel] what ydghts are and how you can exercise them
and do you think you have a good working knedge of what a jury trial would
be like, what your role, your attorney’s role, the prosecutor’s role and my role
would be in such a proceeding?

[PETITIONER]: Yes, | do your Honor.

THE COURT: Alright, have you reewed and signed an advice of rights
form?

[PETITIONER]: Yes, | have your Honor.

* * %

THE COURT: Ok, argiou aware that if you plead guilty today and the
Court accepts your plea, you will be sem#sh subject to sentencing laws that
provide a maximum possible punishment éoiminal sexual conduct in the 3rd
degree of 15 years of incarceration witiandatory DNA samples to be collected
and preserved and mandatory AIDS and STD testing?

[PETITIONER]: Yes, | do your Honor.

THE COURT: Ok, you've reviewed ithadvice of rights form and you
think you have a sound working knowledge of what these rigktn and how to
exercise them?

[PETITIONER]: Yes, | do your Honor.

THE COURT: And when you signed tHsrm and put todgds date on it
did you understand that I'm going to acceps ttorm, if | do, if | find that it's
voluntarily engaged in, as an expressioryadr desire to waive these rights to a
jury trial and the right to cross examine witnesses, the right to appear at the trial
and present other evidence and witnesstestera, and you’re waiving those rights
to a jury trial?

[PETITIONER]: Yes, | am your Honor.

THE COURT: Ok, were you in SateTownship of Allegan County on or
about September 28, 2015?

[PETITIONER]: Yes, | was.
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THE COURT: Did you have somm@ntact with Bethany Marie Wood?
[PETITIONER]: Yes, | did your Honor.
THE COURT: Would you describghat you did on that occasion?

[PETITIONER]: Me and Bethany, w&ere out drinking, ended up going
back to my house we were drunk, she enge getting naked on my bed, | had oral
sex with her and now | look back | regitetl—she was too drunk to give consent.

THE COURT: Ok, and there wasxs@l penetration wolved in that
offense.

[PETITIONER]: Ya, it was oral sex so, yes.

THE COURT: Ok, has anybody used any force or threats, coercions or
duress against you to convince you to plead guilty today?

[PETITIONER]: No, they have not, your Honor.

THE COURT: Has anybody made gopmises or commitments or given
you any reason to expect a spiecsentence for this crime?

[PETITIONER]: No, they have not your Honor.

THE COURT: Has anydaly promised you money or property or promised
to do something helpful for you, a family mber or friend inorder to persuade
you to plead guilty today?

[PETITIONER]: No, they have not your Honor.

THE COURT: Ok, Mr. [defense counkeahy view is that the defendant’s
plea is knowing, voluntary, and intelligermdhhas a sound factual basis. Do you
dissent in any way?

[DEFENSE COUNSEL]: No, your Honor.
THE COURT: Mr. [prosecutor].

[PROSECUTORY]: Your Honor, we dorag with one caveat, criminal jury
instruction 20.12, criminal sexual conductihe 3rd degree indicad that first the
defendant engaged in sexual act, | thirdk—there’s no doubt about that but just to
confirm that oral sex does mean under 2A, entry into her genital opening by the
defendant’s tongue.

THE COURT: Any dispute aboutehentry in the gatal opening, Mr.
Bluhm?

[PETITIONER]: No, there is not your Honor.
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THE COURT: Mr. [defense counsel]?
[DEFENSE COUNSEL]: No, your Honor.

THE COURT: Are you satisfied Mr. [prosecutor]?
[PROSECUTOR]: We are your Honor, thank you.

THE COURT: And you think the @irt has otherwise complied with the
applicable Court Rule concerningtag pleas in criminal matters?

[PROSECUTOR]: Yes.

THE COURT: The Court finds thdahe defendant’'s plea is knowingly,
voluntarily and intelligntly made in the psence of counsehd with counsel['s]
assistance to him to understand his rigirid how to exercise them. The Court
finds his plea is not the product of anyder threats, coercioor duress exercised
toward him nor is thereny other improper inducemeat motivation for the plea.

| further find that the pledhas a sound factual basis in the
defendant’s allocution of the fac[ts] todayd that factual basis is sufficient to
convince any rational @esion maker includingg member of a jurthat he did in
fact violated the statutess alleged in Count 2.

For those reasons the Court ad¢sdpe defendant’s plea and finds
him guilty of criminal s&ual conduct in the 3rd degg by force or coercion and
involving sexual penetration occurring on or about September 28, 2015 in Salem
Township concerning the namedgoalaining witness, now victim.

(Id., PagelD.50-54.)

The trial court expresslyftind that, based on Petitioner&sponses, the plea was

voluntarily, knowingly, and intelligently made. Thdd¢termination is presumptively correct, and

Petitioner bears a heavy burdefrovercoming the findingGarcia, 991 F.2d at 328.

Petitioner first argues that he did natderstand that the offense to which he

pleaded carried a 15-year maximum sentence. Hawaséhe transcript of the plea hearing makes

clear, Petitioner was squaredglvised, both by the prosecutor ahd court, that the information

had been amended and that the offense tohaliécproposed to plead guilty carried a maximum

sentence of 15 years. Petitiomepressly agreed, under oath, thatunderstood the terms of his

plea. Under settled Sixth Circuit authoritydefendant is bound by h&atements given under
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oath at the plea hearin@aker v. United Stateg81 F.2d 85, 90 (6th Cir. 1986) (“[W]here the
court has scrupulously followedehequired procedure [under Rulé of the Federal Rules of
Criminal Procedure], ‘the defendant is bound Hig statements in response to that court’s
inquiry.”) (quoting Moore v. Estelle526 F.2d 690, 696-97 (5th Cir. 26)). Petitioner therefore
may not now obtain relief bad®n his contrargtatement.

Petitioner next argues that defense ceteserced him into pleading guilty, by
threatening him with a life sesice if he did not. Agairhowever, Petitioner's argument is
foreclosed by his sworn statemeatghe plea hearing. When asked if he had been threatened or
coerced into entering his plea, Petitioner avethed he had not beenPlea Tr., ECF No. 1-1,
PagelD.52.) Petitioner may not nogpute his own sworn statemefit.o allow collateral attacks
on guilty pleas to be based upon such claims would make every plea subject to attack and render
the oral responses givém court meaningless.'Warner v. United State®75 F.2d 1207, 1212
(6th Cir. 1992).

Petitioner next argues that the plea was illusory. If a prosecutor’s promise is
illusory, then a plea is involuntary and unknowihgnited States v. Randolpk30 F.3d 243, 250—

51 (6th Cir. 2000). However, where a defendafituly aware of the lilely consequences” of a
plea, it is not unfair to expectrhito live with those consequenceadabry v. Johnsor467 U.S.
504, 511 (1984)see also McAdoo v. EIB65 F.3d 487, 498 (6th Cir. 2004) (where a defendant
receives the “bargained for benefikie plea is not illugy and he is not entéd to habeas relief).

Here, Petitioner’s plea was far from illusorin exchange for thentry of his plea,
he was promised that the other two pendiffignses—assault with intent to commit sexual
penetration and assault to do great bodily hiasa than murder—would be dismissed, as would

the sentencing enhancement foinigea third-offense habitualfiender. Consignt with the
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agreement, the court dismissed the charges and the enhancement after imposing sentence on the
CSC-lIl conviction. (Sentencing Tr., ECF No. 1PRgelD.48; Jan. 6, 2016, Allegan Cty. Cir. Ct.

Order, ECF No. 1-1, PagelD.57.) Moreover,gbatencing enhancemenia¢ exposed Petitioner

to the risk of a sentence twice tlddtthat he facedby pleading guilty. SeeMich. Comp. Laws

§ 769.11(1)(a).

Further, to the extent that Petitioner now complains that, prior to the plea hearing,
he did not receive a police report or the labmmareport showing that the victim had a blood
alcohol content of .17, his claim is both unsupgdy as previously discussed, and barred by his
acceptance of the pléaAs the Court earlier indicated, a \htjuilty plea bars habeas review of
most non-jurisdictional claimalleging antecedent violatiomms$ constitutional rights SeeTollett,

411 U.S. at 267. Claims about ttheprivation of constitutional rights that occufdre the entry

of a guilty plea are forecked by that pleaSee United States v. Broe8 U.S. 56 569 (1989);
Tollett, 411 U.S. at 267. By enterifings plea, Petitioner waived awciaim that, had he continued

to plead not guilty and subsequently come into possession of additional evidence, he would have
made a different decision.

Finally, Petitioner cannot demdrete that he received iffiective assistance of trial
or appellate counsel. I8trickland v. Washingtord66 U.S. 668 (1984), the Supreme Court
established a two-prong test by whio evaluate claims of in&fttive assistance of counsel. To
establish a claim of inedttive assistance of counsel, the patiér must prove: (1) that counsel’s

performance fell below an objective standardezfsonableness; and (2atltounsel’s deficient

3 As earlier discussed, Petitioner fails to demonstrate tbadid not received the police reports from either the
prosecution or his attorney beforedexided to enter the plea. Petitioner's/redlegation that he did not receive the
report on the victim’s blood alcohol content before he entered his plea is belied by his ewestatat the plea
hearing that he was aware at the time of the plea thatwakdoo drunk to give consent.” (Plea Tr., ECF No. 1-1,
PagelD.51.)
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performance prejudiced the defendant resultiranimnreliable or fundamentally unfair outcome.
Id. at 687. A court considering a claim ofeffective assistance rau “indulge a strong
presumption that counsel’'sorduct falls within the wide rage of reasonable professional
assistance.”ld. at 689. The defendant bears the burafeovercoming the presumption that the
challenged action might be catsred sound trial strategyld. (citing Michel v. Louisiana350
U.S. 91, 101 (1955)kee alsdNagi v. United State®0 F.3d 130, 135 (6th Cir. 1996) (holding
that counsel’s strategic decisionsrev@ard to attack). The coumiust determine whether, in light
of the circumstances as they existed at the tifheounsel’s actions, He identified acts or
omissions were outside the wide rangguadfessionally competent assistanc&trickland 466
U.S. at 690. Even if a court determines tt@ainsel’s performance was outside that range, the
defendant is not entitled telief if counsel’s error lihno effect on the judgmentd. at 691.

The two-part Strickland test applies to challenges to guilty pleas based on
ineffective assistance of counselill, 474 U.S. at 58. Regarding the first prong, the court applies
the same standard articulatedStricklandfor determining whether counsel’s performance fell
below an objective standard of reasonablenkksin analyzing the prejudice prong, the focus is
on whether counsel’'s constitutionally deficientfpemance affected the outcome of the plea
process. “[l]n order to satisfy the ‘prejudice’ ragment, the defendant must show that there is a
reasonable probability that, but for counsel’s exrbe would not have pleaded guilty and would
have insisted on going to trialld. at 59.

Petitioner utterly fails to demonstrateathin recommending the plea agreement,
trial counsel was ineffective. As discussednbyotiating the plea, couns#tained a substantial
benefit for his client, who not oplfaced the prospect of an enhanced sentence as a habitual

offender, but also faced the risk of being conwate the other charged offenses. In addition, the
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victim’s statement of what happened—that Ratigr prevented her from leaving and repeatedly
abused her—exposed Petitioner to the risk dftemhal charges for unlawful imprisonment and/or
kidnaping and a revised habitual offender refior fourth-offense felony offender Séel etter
from Appellate Counsel, ECF No. 1-1, PagelD.8Z9unsel’s advice to take the plea was well
within the “wide range of professionally competent assistan@&rickland 466 U.S. at 690.
Petitioner therefore fails tovercome the presumption of@ftive assistance of counsel.

With respect to appellate counsel’s pemiance, Petitioner'argument approaches
frivolousness. An appellant has no constitutional right to have every non-frivolous issue raised on

appeal. “[W]innowing out weakearguments on appeal and foaugion’ those more likely to
prevail, far from being evidence of incompetencéhéshallmark of effetve appellate advocacy.”
Smith v. Murray 477 U.S. 527, 536 (1986) (quotidgnes v. Barnes463 U.S. 745, 751-52
(1983)). To require appellate counsel to raisargpossible colorable isstiwould interfere with
the constitutionally protected independence of coumselrestrict the widkatitude counsel must
have in making tactical decisions.Strickland 466 U.S. at 688. As the Supreme Court has
observed, it is difficult to deonstrate that an appellate atwynhas violated the performance
prong where the attorney pesgs one argument on appeather than anotheiSmith v. Robbins
528 U.S. 259, 289 (2000). In such cases, thdigedr must demonstmtthat the issue not
presented “was clearly stronger thasues that counsel did presenid:

Here, as discussed, all of the claims presented in Petitioner’s habeas application
lack merit. Where a clai lacks merit, appellateoansel is not indéctive in decliing to raise the
issue on direct appeabee Moore v. Mitchell708 F.3d 760, 776 (6th Cir. 2013) (“[A] petitioner

cannot show that appellate counsel was ineffechir failing to raise alaim on appeal if the

underlying claim itself lacks merit.”Burton v. Renico391 F.3d 764, 781-82 (6th Cir. 2004)
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(where claim of prosecutorial misconduct lacks me&ounsel is not ineftgive in declining to
raise issue on appeal). AppéHlacounsel therefore did notgwide ineffectie assistance in
declining to raise them on appeal.

Moreover, to the extent that Petitionegaes that appellate counsel was ineffective
when she refused to file a motion to withdraw the plea, his argument is wholly unsupported by the
record. Indeed, the letter fromppellate counsel upon which Petiter relies to support his claim
definitively disproves that claim. In her lettappellate counsel advised Petitioner of his options
respecting strategies on appeddne of the stated options svdhe possibility of moving to
withdraw the plea. Appellate cowisletailed the option at lengtiescribing the potential benefits
and risks Petitioner faced inlseting the option. The option waone of three discussed in
counsel’s letter, and counsel egpsly advised Petitioner both ofrtapinion and of the fact that
the ultimate decision was his. Rather thandatihg counsel was ineffeee, the cited letter
documents counsel’s reasonapéformance oher duties.

For all these reasons, Petitioner fails tondastrate that the state courts’ decisions
denying Petitioner's habeas grounds Il and Il werder contrary to, or an unreasonable
application of, clearly established Supreme Cowtedent. He therefore is not entitled to habeas
relief on those grounds.

VII. Certificate of Appealability

Under 28 U.S.C. § 2253(c)(2), the Courtsnhdetermine whethea certificate of
appealability should be granted. A certificaeould issue if Petitioner has demonstrated a
“substantial showing of a deniaf a constitutional right.”28 U.S.C. § 2253(c)(2).

The Sixth Circuit Court of Appeals has gipaoved issuance tlanket denials of
a certificate of appealabilityMurphy v. Ohig 263 F.3d 466, 467 (6th Cir. 2001) (per curiam).

Rather, the district court must “engage in asaned assessment of each claim” to determine
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whether a certificate is warranteldl. Each issue must be consig@munder the standards set forth
by the Supreme Court iSlack v. McDaniel529 U.S. 473 (2000) Murphy, 263 F.3d at 467.
Consequently, this Court has examined each of Petitioner’'s claims und8latikestandard.
Under Slack 529 U.S. at 484, to warrant a grant tbe certificate, “[the petitioner must
demonstrate that reasonable jwisould find the districtourt’s assessment tife constitutional
claims debatable or wrong.”Id. “A petitioner satisfies this standard by demonstrating
that . . . jurists could conclude the issues gme=d are adequate to deserve encouragement to
proceed further.”Miller-El v. Cockrell 537 U.S. 322, 327 (2003). In@ping this standard, the
Court may not conduct a full merits review, but mlimsit its examinatiorto a threshold inquiry
into the underlying merit of Petitioner’s claimisl.

The Court finds that reasonable juristsuld not conclude that this Court's
dismissal of Petitioner’s claimgas debatable or wrond.herefore, the Couwtill deny Petitioner
a certificate of appealability. Meover, although Petitiondas failed to demotrate that he is in
custody in violation of the Constitution and has fatiednake a substantial showing of the denial
of a constitutional right, the Coutbes not conclude that any isfRetitioner mightaise on appeal
would be frivolous.Coppedge v. United State369 U.S. 438, 445 (1962).

Conclusion
The Court will enter a judgment dismisgithe petition and an order denying a
certificate of appealability.
Dated: April 28, 2020 /sl Janet T. Neff

Janet T. Neff
United States District Judge
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