Resch &#035;304507 v. Rewerts Doc. 5

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

BRANDON MARCUSRESCH

Petitioner, Case No. 1:20-cv-515
V. Honorable Paul L. Maloney
RANDEE REWERTS
Respondent.
/
OPINION

This is a habeas corpus action brought state prisoner under 28 U.S.C. § 2254.
Promptly after the filing of a ption for habeas corpus, tl@ourt must undertake a preliminary
review of the petition to deterine whether “it plainly appearsoim the face of the petition and
any exhibits annexed to it that the petitioner is nditled to relief in the district court.” Rule 4,
Rules Governing § 2254 Case&e28 U.S.C. § 2243. If so, the petition must be summarily
dismissed. Rule 4&eeAllen v. Perinj 424 F.2d 134, 141 (6th Cir. 1970) (district court has the
duty to “screen out” petibins that lack merit otheir face). A disngsal under Rule 4 includes
those petitions which raise legally frivolous claims, as well as those containing factual allegations
that are palpably incredible or fals8arson v. Burkel78 F.3d 434, 436-37 (6th Cir. 1999). After
undertaking the review required by Rule 4, theu@ will dismiss the petition without prejudice

for failure to exhaust available state-court remedies.
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Discussion
Factual allegations

Petitioner Brandon Marcus Resch is incartetavith the Michigan Department of
Corrections at the Carson Ciorrectional Facility (DRF)n Montcalm County, Michigan.
Petitioner pleadedolo contenderen the Macomb County Circuitdlirt to unlawfuluse of a motor
vehicle, in violation of Mch. Comp. Laws § 750.414, and bremkiand entering a building, in
violation of Mich. Comp. Laws § 750.110. Omidust 22, 2018, the court sentenced Petitioner as
a fourth habitual offender, Mich. Comp. La®569.12, to 6 months’ to 15 years’ imprisonment
on the motor vehicle conviction and 6 montts’10 years’ imprisonment on the breaking and
entering conviction. Those sentencasturn, were to be servetbnsecutively to a string of
offenses for which Petitioner was on parole attime he unlawfully used the motor vehicle and
broke into and entered the building. The accutiarnaf Petitioner’s various maximum sentences
yields a maximum dischaggdate of January 24, 207Y3However, as of February 21, 2019,
Petitioner had already served his combined minmmaentences. He is, therefore, eligible for
parole.

On June 3, 2020, Petitioner filed his habeapus petition. The petition purports
to raise, on behalf of a class of MDOC inmatt® have already servéigeir minimum sentences,

the claim that the risk of faction arising from the COVIO9Y pandemic renders continued

! According to the Michigan Departmieof Corrections (MDOC) OffendéFracking Information System (OTIS),
Petitioner’s “Earliest Release Date” was February 21, 20i9aximum discharge date is January 24, 2073. See
https://mdocweb.state.mi.us/otis2/otis2profile.aspx?mdochun@®4507 (visited June 16020). This Court takes
judicial notice of the information provided by a sean€the MDOC OTIS website with regard to Petition8ee, i.e.
Carpenter v. Mich. Dep’t of Corr. Time Computation Uhb. 1:13-cv-313, 2013 WL 1947249 *1 n.1 (W.D. Mich.
May 9, 2013)Ward v. Wolfenbargei323 F. Supp. 2d 818, 821-22 n. 3 (E.D. Mich. 2004).
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imprisonment cruel and unusual irolation of the Eighth AmendmentPetitioner contends that
the cruelty is even more apparent in a sudxlaf individuals, including Petitioner, who have
already served their minimursentences and who are medicdlhggile. (Pet., ECF No.1,
PagelD.2-4.) Petitioner asks t@eurt to appoint counsel, certitiie class and subclass, release
Petitioner and the other class and subclass menareterder further relief to which he, the class,
and subclass may be entitledd.(PagelD.5.)

. Availability of § 2254 relief for unconstitutional conditions of confinement

Petitioner’s request for relief is not a tgpl habeas petition. The Supreme Court
has made clear that constitutional challenges to the fact or duration of confinement are the proper
subject of a habeas corppstition rather than a complaint under 42 U.S.C. § 198&iser v.
Rodriguez411 U.S. 475, 499 (1973). Constitutional challenges to the conditions of confinement,
on the other hand, are proper subjdotselief under 42 U.S.C. § 1983d. ThePreiserCourt,
however, did not foreclose the poskifp that habeas redif might be availalel even for conditions
of confinement claims:

This is not to say that habeas corpug mat also be available to challenge such
prison conditions. See Johnson v. Averg893 U.S. 483, (1969)Vilwording v.
Swenson, suprat 251 of 404 U.S. . . . When a prisoner is put under additional and
unconstitutional restraints during his lawfcustody, it is arguable that habeas

corpus will lie to remove the reaints making the custody illegalSeeNote,
Developments in the Law—Habeasr@as, 83 Harv. L. Rev. 1038, 1084 (1970).[]

2InWilson v. Williams__ F.3d __, 2020 WL 3056217 (6th Cir. June 9, 2020), the Sixth Circuit described the COVID-
19 problem as follows:

The COVID-19 virus is highly infectious and can be transmitted easily from person to person.
COVID-19 fatality rates increase with age and undiegl health conditions such as cardiovascular
disease, respiratory disease, digls, and immune compromise ctintracted, COVID-19 can cause
severe complications or death.

Wilson 2020 WL 3056217, at *1.



Preiser, 411 U.S. at 499 (fonbte omitted).

But, the Court has also never upheld a “ctonls of confinemeti habeas claim.
Indeed, inMuhammad v. Closé&40 U.S. 749 (2004), the Courtkaowledged that it had “never
followed the speculation irPreiser . . . that such a prisonesubject to ‘additional and
unconstitutional restraints’ might have a gab claim independent of § 1983 . . Id” at 751 n.1.

The Sixth Circuit has concluded thatioda regarding conditions of confinement
are properly brought under § 1983 and ao¢ cognizable on habeas revieviee Martin v.
Overton 391 F.3d 710, 714 (6th Cir. 2004) (“Petitionerthis case appeats be asserting the
violation of a right seaed by the federal Constitution or lalwyg state prison oftials. Such a
claim is properly brought psuant to 42 U.S.C. § 1983.”In re Owens525 F. App’x 287, 290
(6th Cir. 2013) (“The criteria to which QGams refers involves the conditions of his
confinement . . . This is not the proper executibsentence claim that mée pursued in a § 2254
petition.”); Hodges v. Bell170 F. App’x 389, 392-93 (6th Cir. 2006) (“Hodges’s complaints about
the conditions of his confinement . are a proper subject fo8al983 action, but fall outside of
the cognizable core of habeas corpus relie¥9ung v. Martin83 F. App’x 107, 109 (6th Cir.
2003) (“It is clear under curremaw that a prisoner complaimg about the contions of his
confinement should bring suit under 42 U.S&1983.”). Petitioner’s claims regarding the
constitutionality of his custody in the prisoncbese of risks posed by COVID-19 are principally
claims regarding the cortithns of his confinement. Suchagins should be ragsl by a complaint
for violation of 42 U.S.C. § 1983.

But, the relief Petibner seeks—release from custody—is available only upon
habeas corpus review. “The Supreme Courthless that release from confinement—the remedy
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petitioner[] seek[s] he—is ‘the heart ohabeas corpus.”Wilson 2020 WL 3056217, at *5
(quotingPreiser,411 U.S. at 498). A challenge to the fact aluration of confinement should be
brought as a petition for habeas corpus and ishegbroper subject ofavil rights action brought
pursuant to 8 1983SeePreiser, 411 U.S. at 484 (the essencehabeas corpus is an attack by a
person in custody upon the legality of that custadg the traditional function of the writ is to
secure release from illegalstody). Undoubtedly, for thataeon, Petitioner lsasought relief
under 28 U.S.C. § 2254.

Petitioner’'s decision to pursue reliehder 8 2254, however, circumscribes the
relief available.Wilson 2020 WL 3056217 at *5. Petitioner aske Court to proxe other relief,
if appropriate. Even if there gt be conditions of confinemerghort of release, that would
mitigate the risk—and eliminate tiseuel or unusual character of the punishment—it is not within
this Court’s habeas jurisdiction to grant such relief. A claim seeking redif other than release
is properly brought under 42 U.S.C. § 1983.

[1. Exhaustion of State Court Remedies

Before the Court may grant habeas ret®fa state prisoner, the prisoner must
exhaust remedies available in thatstcourts. 28 U.S.C. § 2254(b)(D’Sullivan v. Boerckel
526 U.S. 838, 842 (1999). Exhaustion requires digedir to “fairly present” federal claims so
that state courts have a “fair oppority” to apply contrding legal principlego the facts bearing

upon a petitioner’s constitutional claind. at 844, 848see alsdPicard v. Connor404 U.S. 270,

3 The Wilson petitioners were federal prison inmates who brotigiiteas claims similar to Petitioner's claims, but
under 28 U.S.C. § 2241 rather than § 2254. Petitioner, dedauis in custody pursuant to the judgment of a state
court, must seek relief under § 2254; and he is bound Igralcedural requirements atted to claims under § 2254.
See Rittenberry v. Morgad68 F.3d 331, 333-338 (6th Cir. 2006). Wdi#soncourt’s reasoning regarding the scope
of habeas jurisdiction is equally@jzable to a claim under § 2254.
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275-77 (1971)Duncan v. Henry513 U.S. 364, 365 (1995 nderson v. Harlesst59 U.S. 4, 6
(1982). To fulfill the exhaustion requirement, difi@ner must have fairlypresented his federal
claims to all levels of the state appellaystem, including the ate’s highest courtO’Sullivan,
526 U.S. at 845Vagner v. Smiitb81 F.3d 410, 414 (6th Cir. 2009)afley v. Sowder902 F.2d
480, 483 (6th Cir. 1990). The district coaen and must raise the exhaustion issugsponte
when it clearly appears that habeas clainve mot been presented to the state co@esPrather
v. Rees822 F.2d 1418, 1422 (6th Cir. 198&)ten v. Perinj 424 F.2d 134, 138-39 (6th Cir. 1970).
Petitioner bears the burdehshowing exhaustionSeeRust v. Zentl7 F.3d 155,
160 (6th Cir. 1994). Petitioner aubwledges that he has not exhadshis claims in the state
courts? Petitioner instead asksettCourt to relieve him of ¢hexhaustion requirement under
§ 2254(b)(1)(B)(ii). (Pet., ECF& 1, PagelD.4.) Subparagrapbft§ 2254 precludes the Court
from granting habeas relief unless Petitioner has ex@dnss claims in state court. A petitioner’s
failure to exhaust may be excused if “thereais absence of State corrective process” or
“circumstances exist that render such processdotfe to protect the rights of the applicant.” 28
U.S.C. 8§ 2254(b)(1)(B). Petitioner does not claim that there is an absence of state corrective
process. Petitioner invokes thatter exception: that circunasices have made the state’s
corrective process ineffective. But, he hasefhilo allege how the present circumstances have
rendered state court remesliineffective.
An applicant has not exhausted available state remedies if he has the right under

state law to raise, by any available procedtine, question presented28 U.S.C. § 2254(c).

4 Indeed, given the recency of the etgegiving rise to Petitioner’s clainit would appear to be impossible for
Petitioner or any member of the class to have exhaustedtstat remedies before filing the petition on June 3, 2020.
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Petitioner has at least one avai&@plocedure by which taise the issues he has presented in this
application. He may file a motion forlief from judgment under Mich. Ct. R. 6.5@0seq.Under
Michigan law, one such motion may be filafter August 1, 1995. Mich. Ct. R. 6.502(G)(1).
Petitioner has not yet filed his oakotted motion. Moreover, reliehay be available to Petitioner
by way of a habeas corpus petition in state cwuthat he seeks a determination “whether his
continued custody is legal.Phillips v. Warden, State Prison of S. MicB96 N.W.2d 482, 486
(Mich. Ct. App. 1986). Alternativg| Petitioner may seek relief, even release, by civil action in
state court for unconstitutionabnditions of confinementSee Kent Cty. Prosecutor v. Kent Cty.
Sheriff 409 N.W.2d 202, 208 (Mich. 1987) (“No one ndaubts the authority of courts to order
the release of prisoners confined under d@nts violating their Eighth and Fourteenth
Amendment rights.”). Therefore, the Court camgs that he has adst one available state
remedy.

To properly exhaust his claim, Petitioner mpisgsent his claim to each level of the
state court systemO’Sullivan,526 U.S. at 843Hafley,902 F.2d at 483 (*‘[Pl&tioner cannot be
deemed to have exhausted hatestcourt remedies as requitegd?28 U.S.C. § 2254(b) and (c) as
to any issue, unless he has presented that issue both to the Michigan Court of Appeals and to the

Michigan Supreme Court.””) (citation omitted).

Because Petitioner has failed to exlabs claims, his petition is properly
dismissed without prejudice. €hhabeas statute imposes a oearystatute of limitations on
habeas claimsSee28 U.S.C. § 2244(d)(1)Petitioner’s period of iitation commenced running
when “the factual predicate of his claim . . ultbhave been discovered through the exercise of

reasonable diligence.” 28 U.S.C. §2244(d)(1)(D). Certainly, Petitioner could not have discovered

his claim before Februar March of this year.



The limitations period is nablled during the pendency affederal habeas petition.
Duncan v. Walker533 U.S. 167, 181-82 (2001). But, the pdris tolled while an application for
state post-conviction or collaténeeview of a claim is pending. 28 U.S.C. § 2244(d)(2). The
statute of limitations is tolleftom the filing of an applicatiofor state post-conviction or other
collateral relief until a decision issged by the state supreme coucrawrence v. Florida549
U.S. 327 (2007)

In Palmer v. Carlton276 F.3d 777 (6th Cir. 2002he Sixth Circuit considered
what action the court should take if the dissal of a petition for failure to exhaust could
jeopardize the timeliness @& subsequent petition. The Palmer court concluded that if the
petitioner had more than 60 dagamaining in the period dimitation—30 days to raise his
unexhausted claims and 30 dayteméxhaustion to return to the court—no additional protection,
such as a stay, was warrantédl.; seealsoRhines v. Webeb44 U.S. 269, 277 (2007) (approving
stay-and-abeyance procedur@)iffin v. Rogers308 F.3d 647, 652 n.1 (6th Cir. 2002).

Petitioner has more than sixty days ranm in his limitations period. Assuming
that Petitioner diligently pursuesshstate-court remedies and prolppeturns to this Court after
the Michigan Supreme Court issues its decisions im@t in danger of mning afoul of the statute
of limitations. Therefore, a stay of theseq@edings is not warranteahd the Court will dismiss
the petition for failure to exhauavailable state-court remedies.

V.  Appointment of counsel

Indigent habeas petitiorserhave no constitutional gt to a court-appointed

attorney. Johnson v. Avery393 U.S. 483, 488 (196Barker v. Ohig 330 F.2d 594, 594-95 (6th

5The Palmer court considered the issue in the context of a “mixed” petition including exhausted and unexhausted
claims. ThePalmer court’'s explanation of when dismissal of a petition does not jeopardize the timeliness of a
subsequent petition, however, is persuasive aiare the petition includes only unexhausted claims.
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Cir. 1964);see also Lovado v. Keohar@92 F.2d 601, 604-05 (6th Cir. 1993). The Court is
required by rule to appoirin attorney only if aevidentiary hearing is nesgary or if the interest
of justice so requires. Rule 8(&ules Governing Section 2254 Cases.

The Court has considered the complexityhaf issues and thgrocedural posture
of the case. At this stage thfe case, the assistance of coudses not appear necessary to the
proper presentation of Petitioner’'s position. itiReter’'s request for a court-appointed attorney
will therefore be denied.

V. Class certification

The purpose of class action suits are judieconomy and the opportunity to bring
claims that would not be broughbsent the class action becausaight not be economically
feasible to bring them as individual claimSee Reeb v. Ohio Dep’t of Rehab. & Co#35 F.3d
639, 650 (6th Cir. 2006). Federal Rule of CRibcedure 23, which govestlass certification,
provides that:

One or more members of aasbk may sue ... aspresentative parties on behalf of
all only if (1) the class is so numerotigt joinder is impracticable, (2) there are
guestions of law or fact common to thesd, (3) the claimer defenses of the

representative parties are tygi of the claims or defense$the class, and (4) the
representative parties will fyrand adequately protectdlinterests of the class.

Fed. R. Civ. P. 23(a). The four prerequisitescfass certification are resgtively referred to as
“numerosity, commonality, typicality, and adequacy of representatie€, e.g., Daffin v. Ford
Motor Co, 458 F.3d 549 (6th Cir. 2008eeh 435 F.3d at 64550lden v. City of Columbug04
F.3d 950, 965 (6th Cir. 20050leman v. Gen. Motors Acceptance Cp§96 F.3d 443, 446 (6th
Cir. 2002).

Petitioner cannot adequatelyresent the class or substa The Sixth Circuit has
explained that this adequacy of representation requirement encompasses two criteria: (1) the

representative plaintiffs musive common interests thiunnamed members of the class; and (2)
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it must appear that the representative plaintiifsvigorously prosecute thinterests of the class
through qualified counseBenter v. Gen. Motors Corb32 F.2d 511, 525 (6th Cir. 1976). The
Fourth Circuit has held that incarceratpd) selitigants are inappropriate representatives of the
interests of othersSeeOxendine v. Williams09 F.2d 1405, 1407 (4th Cir. 1975ge als®Sule

v. Story No. 95-1422, 1996 WL 170156, at *1 (10th Cir. Apr. 11, 1996) (collecting cases). In
numerous unpublished decisions, 8igth Circuit has followed th&ourth Circuit’s decision in
Oxendine SeeHoward v. DouganNo. 99-2232, 2000 WL 876770, at *1 (6th Cir. June 23, 2000);
Ballard v. Campbe]INo. 98-6156, 1999 WL 777435, at *1 (6th Cir. Sept. 21, 1988)gio v.
TennesseaNo. 95-6327, 1996 WL 447656, at {ath Cir. Aug. 7, 1996)Marr v. Michigan No.
95-1794, 1996 WL 205582, at *1 (6th Cir. Apr. 25, 19¥8grnes v. DunnNo. 91-5889, 1991
WL 243553, at *1 (6th Cir. Nov. 21, 19913tanko v. StoryNo. 90-6549, 1991 WL 73257 (6th
Cir. May 7, 1991). The Sixth Circuit has also sththat “non-attorneys proceeding pro se cannot
adequate represent a clas&iegler v. State of Michigar®0 F. App’x 808, 810 (6th Cir. 2004).
Thus, Petitioner, as an incarceratpth se litigant, is poorly suitedo represent the class and
certification of the class arsilib-class is not warranted.

VI.  Certificate of Appealability

Under 28 U.S.C. § 2253(c)(2), the Court malsb determine wdther a certificate
of appealability should be gradte A certificate should issue Retitioner has demonstrated a
“substantial showing of a deniaf a constitutional ght.” 28 U.S.C. 8§ 2253(c)(2). The Sixth
Circuit Court of Appeals haslisapproved issuance of blankéénials of a certificate of
appealability.Murphy v. Ohi9263 F.3d 466, 467 (6th Cir. 2001) (per curiaRather, the district
court must “engage in a reasoned assessment otkaeti to determine whether a certificate is

warranted.ld.
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| have concluded that Petitioner's apaflion is properly denied for lack of
exhaustion. UndeBlack v. McDaniel529 U.S. 473, 484 (2000), wharhabeas petition is denied
on procedural grounds, a certificate of appealahitiy issue only “when the prisoner shows, at
least, [1] that jurists of reasavould find it debatable whether tipetition states a valid claim of
the denial of a constitutional right and [2] thaists of reason would findl debatable whether the
district court was correct in its procedural ruling.” Both showings must be made to warrant the
grant of a certificatdd.

| find that reasonable jurists could nfibd it debatable whether Petitioner’s
application should be dismissed for lack of exdteon. Therefore, a ceiitthte of appealability
will be denied. Moreover, although Petitioner feaited to demonstrate that he is in custody in
violation of the Constitution antlas failed to make a substaht&nowing of the denial of a
constitutional right, the Court deenot conclude that any issBetitioner might raise on appeal
would be frivolous.Coppedge v. United State369 U.S. 438, 445 (1962).

Conclusion

The Court will enter an order and judgment dismissing the petition for failure to
exhaust state-court remedies, dagythe appointment of counsdknying Petitiones request for

class certification, and denyingartificate ofappealability.

Dated:  June 19, 2020 /s/ Paul L. Malgne
Paul L. Maloney
United States District Judge
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