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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MICHAEL EDWARDS,

Plaintiff, Case No. 1:20-cv-908
V. Honorable Paul L. Maloney
HEIDI WASHINGTON et al.,

Defendants.

OPINION
This is a civil rights action brought bysdate prisoner under 42 U.S.C. § 1983.

Under the Prison Litigation Reform Act, Pub.No. 104-134, 110 Stat. 1321 (1996) (PLRA), the
Court is required to dismiss any prisoner attivought under federaluaif the complaint is
frivolous, malicious, fails to ate a claim upon which relief cdoe granted, or seeks monetary
relief from a defendant immurieom such relief. 28 U.S.C. § 1915A; 42 U.S.C. § 1997e(c). The
Court must read Plaintiff’pro secomplaint indulgentlyseeHaines v. Kerner404 U.S. 519, 520
(1972), and accept Plaintiff's allegations as trueless they are clearly irrational or wholly
incredible. Denton v. Hernandes04 U.S. 25, 33 (1992). Apphg these standards, the Court
will dismiss Plaintiff's complaint because itfisvolous and/or fails to state a claim.

Discussion

Factual allegations

Plaintiff is presently incarcerated withe Michigan Department of Corrections
(MDOC) at the Lakeland Correctional Facility (LR Coldwater, Michigan. The events about

which he complains occurred at that facilitydathe Newberry Correctional Facility (NCF) in
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Newberry, Michigan, the Chippewa Correctioracility (URF) in Kincheloe, Michigan, the
Macomb Correctional Facility (MRF) in New Man, Michigan, the Alge€orrectional Facility
(LMF) in Munising, Michigan, and #1 Oaks Correctional Facility (EGH Manistee, Michigan.
Plaintiff sues MDOC Direcrr Heidi Washington, MDOC Eergency Management Section
Manager Larry Brown, NCF Security Thre&roup (STG) Coordinator A. Hubble, NCF
Corrections Officer G. Moore, URF STG Cdorator Lieutenant Unknown Brown, MRF STG
Coordinator Inspector Unknown Steece, LMF ST@ordinator Inspector Unknown Rutter, ECF
STG Coordinator Unknown Dunn, and LCF STG Ghoator Lieutenant Unknown LaMontagne.

Plaintiff alleges that he “espoused to theclaration of Faith and religious tenets
of the Melanic Islamic Palace of the RisingnSiMelanics) in 1990.” (Compl., ECF No. 1,
PagelD.5.) Plaintiff reports # the MDOC recognized the Melas as an dicial religion
pursuant to a consent judgmenMartin v. Boles No. 2:82-cv-72083 (E.D. Mich.). The United
States District Court for the Biern District ofMichigan termimted that corent judgment by
order entered February 19, 199Rl. The Sixth Circuit Court oAppeals affirmed the district
court’s termination of the coaat judgment on September 24, 199%damic Palace of the Rising
Sun v. JohnsgNo. 98-1361, 1999 WL 775801 (6th Cir. Sept. 24, 1999).

In January 2000, the MDOC classified thkelanics as a security threat group
(STG). Johnson v. MartifJohnson ], 223 F. Supp. 2d 820, 823 (V. Mich. 2002). That
classification followed a riot at URRvolving a number of Melanic inmatedohnson v. Martin
[Johnson [], No. 2:00-cv-75, 2005 WL 3312566, at *6 (W.D. Mich. Dec. 7, 2005).

The JohnsonPlaintiffs raised several constitutional challenges to the MDOC'’s
actions, including violation of the First Amendnmt Free Exercise Clause, violation of the
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Religious Land Use and Institutionalized Persons Act (RLUIPA), violation of the Fourteenth
Amendment Due Process Clause, and violatiothefFourteenth Amendment Equal Protection
Clause.
TheJohnsorPlaintiffs challenged the classifigan of the Melanics as an STG, the
ban of Melanic group worship, the confiscationMélanic written material and symbols, and a
ban of Melanic written materialsCourt certified the following classes:
(1) those current prisoners of the MicligDepartment of Geections who were
members of the Melanic Islamic Palace of the Rising Sun (“Melanic”) when it was
designated as a security threat grdmp the Department of Corrections on
January 7, 2000 and who athrenounced membership Melanic and/or were
treated as members of a security #trgroup for not effectively renouncing
membership in Melanic; (2) those currenisoners of the Michigan Department of
Corrections who were members of Melaas of January 7, 2000 and who have not
been allowed to practice their religionthre same manner aftére security threat
group designation; and (3) those curremsgaers of the Michigan Department of
Corrections who were members of M@aon January 7, 2000 and whose religious

materials were confiscated after Jaiyu@, 2000 and/or who presently cannot
possess Melanic religious materials.

Johnson | 223 F. Supp. at 822 n.4. BasmdPlaintiff's allegations, it appears he was a member
of the second class. Indedelaintiff indicates tht class counsel comunicated with him by
correspondence as the litigation procsed(Compl., ECF No. 1, PagelD.6.)

The Court found that the Melanics espediviolence and racism and created a
hierarchical structure that wadfdrent than, and potentially caaty to, the MDOC hierarchical
structure. The Court rejected the Melanics’ malgiregarding the designation of the group as an

STG and denied the claim that confiscation of Métamaterials as contoand violated the group

! The Court found that the defendants’ decision to claskéyMelanics as an STG and the decision to deny them
group worship was appropriate under RLUIPFahnson v. Martin et a[Johnson 1l], No. 2:00-cv-75 (W.D. Mich.
Jan. 27, 2003). The Court determined that the STG designation did not impose a substantial burden under RLUIPA
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members’ First Amendment right to freely exsectheir religion; however, the Court concluded
that under the RLUIPA, the MDOC could ramply ban all Melanic Literature.The Court held
that the MDOC would have to reaw the materials to determine whet they were a threat to the
safety and security of the prisodohnson v. MartifJohnson 1V, No. 2:00-cv-75, 2006 WL
223108, at *2 (W.D. Mich. Jan. 30, 2006) (“Sang as Defendants are making a good faith
determination when they screen Melanic Literature to assure only prohibited materials are
prevented entry into MDOC institutions, thage obedient to the Court’s Ruling.”).

The MDOC then proceeded to review an@cepach of the “five lengthy writings.”
The JohnsonPlaintiffs moved to enforce the injunctiobgt the Court deniecklief because the
Court concluded that the MDOC had revievaewl made a good faith det@nation as required
by the injunction. ThdohnsorPlaintiffs then moved to modifthe injunction so that the MDOC
would be required to permit Melanic Literatuséth the objectionable material redacted. The
Court denied relief and, with that ordended the 8-year long litigation.

Although Plaintiff's allegationsuggest that he was an adde of the Melanic faith

as early as 1990, it appears that he was not fitatsais an STG member because of his Melanic

and that the STG designation was the least restriatigenative for furthering a compelling state interdsit, at p.
12-13.

2TheJohnsorCourt recognized a distinction between “Melanietature”—the five principal writings of the Melanic
religion and also referred to by tiehnsorparties as “the five lengthy writings”—and Melanic materials generally.
The injunction applied only to Melanic Literature. Ty@hnsonPlaintiffs recognized that religious materials could
be banned if they “facilitat[ed] inflammatory racisttiatty that could imperil prison security and orderJ6hnson
(Plaintiff's Response Br., ECF No. 367, PagelD.17.) JolensonPlaintiffs contended that the MDOC had never
reviewed the Melanic Literature to determine whetherMieéanic Literature, specifically, fell into the category of
material that could be bannediohnson(ld., PagelD.14.) ThdohnsonPlaintiffs identified the five volumes of
Melanic Religious Literature as follows: Ceremonies Rights of Passage; Concepts of Melanics and Melanism,
Level | Concepts; Concepts of Melanics and Melanism, IUé@oncepts; Tests and Answers for Doctrine Class; and
Supreme Constitution and Ecclesiastical Lawkhnson(Plaintiff's Mot. to Enforce Injunction, ECF No. 413,
PagelD.519.) Four of those volumes are the writingsy#ffahow asks the Court to compel Defendants to permit
inmates to possess. (Compl., ECF No. 1, PagelD.18.)
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adherence until almost two decades lat€n January 7, 2011, Defendant Moore shookdown
Plaintiff's cell and confiscated 48 pages of Metamaterial, apparently part of the Melanic
Literature. Moore wrote a misconduct for Plaifgipossession of contraband. Plaintiff pleaded
guilty to the charge. Later that day, Defendanbble designated Plaintiff amember of an STG
because he used/possessed symbols @guas,| possessed documents, possessed membership
documents, and served as a leader,reafoprecruiter of an STG.

An STG is defined under MDOC Policy ‘@sgroup of prisoars designated by the
Director as possessing common eleeristics which distinguisthem from other prisoners or
groups of prisoners and which, as an entity, poskreat to staff or ber prisoners or to the
custody, safety and security of the facility.Mich. Dep’t of Corr. Policy Directive (PD)
04.04.113(B) (eff. Feb. 26, 2015). The policy provides for a Correctional Facilities Administration
(CFA) manager who coordinat&3 G tracking and monitoring for the entire MDOC; in addition,
the warden of each facility appoints a |083lG coordinator for the institution. PD 04.04.113(H-
1).

A prisoner may be designated an STG Ity local STG Coordinator if there is
sufficient documentation of the prisoner’s mensbgo in the STG and the prisoner fails to make
a credible renunciation of his membershifD 04.04.113(S). The CFA STG manager makes the
final determination on designag a prisoner as an STG mesnb PD 04.04.113(T). A prisoner
may be designated an “STG II” member if: (B is an STG | membeand is found guilty of
major misconduct retad to his STG activity, (2) was preusly an STG | member, and currently
presents a threat to prisoners or staff, or (3lestified as a leader, emter, or recruiter in an

STG. PD 04.04.113(W).
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A prisoner designated as an STG | membestrbe housed in segty level 1l or
higher. STG | prisoners are alsabject to the following resttions: prisonersare generally
limited to three visits per month (the limit does not apply to cowrselergy); classification to a
school or work assignment only as approvedh®gyCFA STG manager; no attendance at group
meetings of prisoners, egpt for approved religious serviceapacell search at least once a week.
PD 04.04.113(BB¥. A prisoner designated as STG Il member must ®used in security level
IV or higher. STG Il members aa¢so subject to the following regttions: prisoners are generally
limited to two non-contact visits per month (thenit does not apply to counsel or clergy);
classification to a school or work assignmenly as approved by theFA STG manager; no
attendance at group meetings agpners, except forpgroved religious seiwes; no participation
in group leisure time activities, egpt for yard; cell search adst once per week; and out-of-cell
movement not to exceed one uhoper day, excluding showser meals, work, etc. PD
04.04.113(CC).

The STG policy requires local STG coordiors to review each prisoner with an
STG designation at least annualty determine whether the dgsation should be removed or
modified. If the local coordinator believes ttesignation should be removed or reduced, he or
she can make that recommendation to the wartdehe warden approves,dghmatter proceeds to
the CFA STG Coordinator. Only that coordimatan decide whether to remove or reduce the

designation.

3 See also MDOC Director’s Office Memorandum 2020@#. 1/1/2020), available at https://www.michigan.gov/
documents/corrections/DOM_2020-12_STG_Final_675287_7.pdf.
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Plaintiff contends that he should haheen reviewed annually. From 2011 to 2013,
Plaintiff was housed at URF. He did not reesannual reviews of his STG status because his
name was found on a “membership roster” in haoprisoner’s cell. Defendant Unknown Brown
simply continued Plaintiff's STG status without review.

Form 2013 to 2015, Plaintiff was housed atMRPlaintiff asked Defendant Steece
to review Plaintiff's STG status. Steece indicateat he had started the paperwork; but, in May
of 2015, Plaintiff was transferred K&CF. Plaintiff received a mt®nduct for possession of a razor
at KCF. While he was in seggation, Captain Bigger informedaltitiff that Steece had started
the paperwork, but failed to have the MRF & sign the documents so the matter went no
further.

Plaintiff was transferred from KCF to LMFPlaintiff asked Defendant Rutter to
review Plaintiffs STG status. Rutter told Plaffy “I don’t believe in letting Melanics off of
STG.” (Compl., ECF No. 1, PagelD.11.) Plaintififough his attorneyaised the issue with
Defendant Larry Brown. As a result, Rutter l@dARUS poss out renunciation forms to all STG
prisoners. Plaintiff does not indicate whetloe not he signed the form and renounced his
affiliation with the Melanics. Rlintiff notes that Rutter return&daintiff’'s form and did not think
Plaintiff’'s status should be changed.

Plaintiff complained to the Legislative Corrections Ombudsman’s Office.

Plaintiff was transferred from LMF tMCF on November 13, 2016. Plaintiff
received a misconduct at MCF and, tleat reason, did neeek removal of hiSTG status at MCF-.

On November 9, 2017, Plaintiffas transferred to ECFAt ECF, Plaintiff filed a
grievance regarding the affeat the STG designation on his etional and mert health and
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sought to have the designation removed. ndfaiasked ECF's STG Field Agents, Morrow and
Turner, to help him obtain a review of hisGesignation. Neither Maww nor Turner took any
corrective action to assist Plaintiff.

Plaintiff discovered that prisoner named Swaors had his STG designation
revolved after only nine montlas ECF. Plaintiff wrote Defedants Washington and Larry Brown
asking that they assist with the processing amsbval of Plaintiff's STCGdesignation. On January
8, 2020, Plaintiff received a letter from Defendiatry Brown claiming that the request had been
forwarded to Defendant Dunn and the ECF Inspector.

Six days later, Plaintiff wrote Defieants Washington and Larry Brown again
because Dunn had not taken any steps to reRkamtiff's STG status. On January 30, 2020,
Defendant Dunn interviewed Plaintiff. Dunn tdhaintiff that Dunn woud be away for a couple
of weeks and, thereafter, he would send hisl fre@ort regarding Plaintiff's STG status to
Defendant Larry Brown’s office for review. Cebruary 4, 2020, Plaintiff was transferred to
LCF.

Plaintiff wrote the STG Coordinator'©ffice to inquire whether ECF had
forwarded Dunn’s STG review. Plaintiff newveiceived a response. On March 18, 2020, Plaintiff
wrote Attorney General Dana Nessel a letterragkier to encourage the MDOC to comply with
the agreements from th#&ohnsonlitigation. Plaintiff copied Defendants Washington, Larry
Brown, and LaMontagne on the letter.

LaMontagne spoke with Plainti@fter the letter. He tolBlaintiff that he could not

process a request to remove Plaintiff's STG designao soon after his arrival, but that he would
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review Plaintiff's case after Plaintiff had besin_CF for six more months. Nothing has happened
since.

Plaintiff contends that Defendants argwosing a substantial burden and significant
hardship on the free exercise of his religion iolation of the Free Exercise Clause of the First
Amendment and under RLUIPAPIaintiff claims that Defedant Washington’s STG policy
violates the Equal Protectiondtise of the Fourteenth Amenent because it permits other STG
members to practice their sincerely held religious beliefs by attending services and retaining
literature of their faith while demyg Plaintiff those opportunitielaintiff claims that Defendant
Hubble’s punishment of Plaintivith the STG designation violates RLUIPA, the Double Jeopardy
and Due Process Clauses of the Fifth and Fourtgendgndments. Plaintiilaims it violated his
constitutional rights when Defendants conftecahis Melanic literate without conducting a
good faith review, denying him an annual reviewhisf STG status, and continuing to punish him
with the STG label.

Plaintiff seeks a declaration that Wasgjton cannot ban aMelanic literature
inside MDOC facilities and thahe ban violates Plaintiff FrsAmendment free exercise rights
and his rights under RLUIPA, that Washington’s STG Policy Directive @slBlaintiff's rights
under the Equal Protection Clausktthe Fourteentthmendment, that Defendants Moore and
Hubble failed to conduct good faithview of the Melanic literaturen Plaintiff's possession, that
Defendants Larry Brown, Unknown Brown, SteeBeitter, Dunn, and LaMontagne violated
Plaintiff's right to due process by failing to ensuhat he received annual reviews of his STG
designation, and that Defendastshjected Plaintiff to cruedind unusual punishment by placing
Plaintiff on STG status for nineegrs. Plaintiff asks the Courtigsue an injunction discontinuing
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the ban on Melanic literaturestopping classification of prisorsein possession of Melanic
literature as STG members, removing RiiEi's STG designaon, expunging the 2011
disciplinary conviction from Plairff's institutional recad. Finally, Plaintiff seeks a damage
award of tens of thousands of dollars.
. Failureto statea claim

A complaint may be dismissed for failure to state a claim if it fails “to give the
defendant fair notice of what the . .aioh is and the grounds upon which it rest88ll Atl. Corp.
v. Twombly550 U.S. 544, 555 (2007) (quoti@gnley v. Gibsom355 U.S. 41, 47 (1957)). While
a complaint need not contain dédd factual allegations, a pldiff's allegations must include
more than labels and conclusiosvombly 550 U.S. at 555Ashcroft v. Igbal556 U.S. 662, 678
(2009) (“Threadbare recitals tfe elements of a cause of action, supported by mere conclusory
statements, do not suffice.”). The court nmiestermine whether the complaint contains “enough
facts to state a claim to reliefahis plausible on its face.Twombly 550 U.S. at 570. “A claim
has facial plausibility when thglaintiff pleads factual content thatiows the court to draw the
reasonable inference that the defendsutibble for the misconduct allegedlgbal, 556 U.S. at
679. Although the plausibility standhis not equivalent to a “pbability requiement,” . . . it
asks for more than a shigeossibility that a defendant has acted unlawfulligbal, 556 U.S. at
678 (quotingTwombly 550 U.S. at 556). “[W]here the wellgaded facts do ngermit the court
to infer more than the mere possibility of oosduct, the complairitas alleged—nbut it has not
‘show[n]'—that the pleader is entitled to relieflgbal, 556 U.S. at 679 (quiong Fed. R. Civ. P.

8(a)(2)); see also Hill v. Lappin630 F.3d 468, 470-71 (6th Ci2010) (holding that the
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Twombly/Igbalplausibility standard applies to dismikssaf prisoner casemn initial review under
28 U.S.C. 88 1915A(b)(1) and 1915(e)(2)(B)(i))-

To state a claim under 42 U.S.C. § 1983, a plaintiff must atlegeiolation of a
right secured by the federal Cangion or laws and must show that the deprivation was committed
by a person acting under color of state IAMest v. Atkins487 U.S. 42, 48 (1988$treet v. Corr.
Corp. of Am. 102 F.3d 810, 814 (6th Cir. 1996). Besa8 1983 is a method for vindicating
federal rights, not a source of stdigtive rights itself, the firstgp in an action under 8 1983 is to
identify the specific constitutiohaght allegedly infringed.Albright v. Oliver 510 U.S. 266, 271
(1994). Plaintiff alleges that Bendants have violated his rights under the First Amendment Free
Exercise Clause, the Eighth Amendment, the Fourteenth Amendment Due Process Clause, and the
Fourteenth Amendment Equal Protection Clause. Plaintiff aésmslDefendants have violated
RLUIPA.

[11.  Statuteof limitations

State statutes of limitations and tollingnmiples apply to determine the timeliness
of claims asserted under 42 U.S.C. 8 1984lson v. Garcia471 U.S. 261, 268-69 (1985). For
civil rights suits filed in Micligan under § 1983, the statutdiaiitations is three yearsSeeMich.
Comp. Laws 8§ 600.5805(2arroll v. Wilkerson 782 F.2d 44, 44 (6th Cir. 1986) (per curiam);
Stafford v. VaughnNo. 97-2239, 1999 WL 96990, at *1 (6Thr. Feb. 2, 1999). Accrual of the
claim for relief, however, i® question of federal lawCollyer v. Darling 98 F.3d 211, 220

(6th Cir. 1996);Sevier v. Turner742 F.2d 262, 272 (6th Cir. 1984). The statute of limitations
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begins to run when the aggrieved party knows srrbeason to know of the injury that is the basis
of his action.Collyer, 98 F.3d at 220.

Many of Plaintiff's claims are untimely. He asserts claims arising as early as
January 17, 2011. Plaintiff had reason to knovihef “harms” done tdnim at the time they
occurred. Hence, his claims aceduas early as 2011. However,die not file his complaint until
September 15, 2020, well past Michigan’s threandimit. MoreoverMichigan law no longer
tolls the running of the statute of limiians when a plainti is incarcerated.SeeMich. Comp.
Laws 8 600.5851(9). Further, it is well estdidid that ignorance of the law does not warrant
equitable tolling of a stute of limitations.SeeRose v. Dolg945 F.2d 1331, 1335 (6th Cir. 1991);
Jones v. Gen. Motors Cor@39 F.2d 380, 385 (6th Cir. 199Mason v. Dep't of Justic®&o. 01-
5701, 2002 WL 1334756, at *2 (6th Cir. June 17, 2002).

A complaint “is frivolous where it lacks an arguable basis eithlaviror in fact.”
Neitzke v. Williams490 U.S. 319, 325 (1989). A complaint mmeydismissed asiwiolous if it is
time-barred by the approprias¢éatute of limitations.See Dellis v. Corr. Corp. of Apn257 F.3d
508, 511 (6th Cir. 2001). The Sixth Circuit has repélgtheld that whenmeritorious affirmative
defense based upon the applicableustadf limitations is obvious &m the face of the complaint,
sua spontalismissal of the complaint is appropriateee Dellis257 F.3d at 511Beach v. Ohip

No. 03-3187, 2003 WL 22416912, at *1 (6th Cir. Oct. 21, 2008}tillo v. GroganNo. 02-5294,

428 U.S.C. § 1658 created@atch-all” limitations period of four yearsifaivil actions arising under federal statutes
enacted after December 1, 199the Supreme Cotlis decision inJones v. R.R. Donnelley & Sons Gall U.S. 369
(2004), which applied this federal feyear limitations period to a suit alleging racial discrimination under § 1981
does not apply to prisoner claims under 28 U.S.C. §1983 because, while § 1983 was amerdegiisdSer civil
rights actions under 8 1983 were not “made possible” by the amended sthtate382.
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2002 WL 31780936, at *1 (6th Cir. Dec. 11, 200Ryff v. Yount No. 02-5250, 2002 WL
31388756, at *1-2 (6th Cir. Oct. 22, 200Rgige v. PandyaNo. 00-1325, 2000 WL 1828653 (6th
Cir. Dec. 5, 2000).

Plaintiff's claims relating to the confistan of his Melanic Literature, the minor
misconduct for possessing it, shinitial classificabn at an STG member, his continued
classification as an STG member, and Defenddaiisire to review hisSTG classification that
occurred while Plaintiff was housed at NCF, RJRMRF, and LMF are untimely and Plaintiff's
corresponding claims against DefendantsHubble, G. Moore, Unknown Brown, Unknown
Steece, and Unknown Rultter attegrefore, properly dismissed with prejudice.

IV. Resjudicata

The doctrine of claim preclusion, sometinregerred to as res judicata, provides
that if an action results in a judgment on the mettitat judgment operates an absolute bar to
any subsequent action on the same cause betwesantigeparties or their privies, with respect to
every matter that was actually litigated in thetfoase, as well as every ground of recovery that
might have been presented&lack v. Ryder/P.1.E. Nationwide, Ind5 F.3d 573, 582 (6th Cir.
1994);see Kremer v. Chemical Const. Cor56 U.S. 461, 467 n.6 (1982ee also Bowen v.
Gundy No. 96-2327, 1997 WL 778505, at * 1 (6th dhec. 8, 1997). Claim preclusion operates
to relieve parties of the cost and vexation oftipld lawsuits, conservedicial resources, and by
preventing inconsistent decisions, encourage reliance on adjudicaliemy. McCurry 449 U.S.

90, 94 (1980). In order to apply the doctrine @firdl preclusion, the court raufind that (1) the
previous lawsuit ended in a final judgment onrtiexits; (2) the previous lawsuit was between the
same parties or their privieand (3) the previous \Wesuit involved the samelaim or cause of
action as the present castllen, 449 U.S. at 94accord Federated Dept Stores, Inc. v. Mojtie

452 U.S. 394, 398 (1981).
13
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The Supreme Court iNigra v. Warren City School District Board of Education,
465 U.S. 75, 77 n.1 (1984), explained the ddfee between issue preclusion and claim
preclusion, both of which are frequentlyewed to simply as “res judicataMigra explained:

Res judicata is often analgd further to consist of mpreclusion concepts: “issue
preclusion” and “claim preclizn.” Issue preclusion fers to theeffect of a
judgment in foreclosing rdigation of a matter that has been litigated and
decided. . . . This effect also is referreda®direct or collateral estoppel. Claim
preclusion refers to the effeat a judgment in foreclosg litigation of a matter that
never has been litigated, because aletermination that it should have been
advanced in an earlier suitClaim preclusion therefore encompasses the law of
merger and barld. (citation omitted). An actiothat is barred by res judicata is
legally frivolous. See, e.g., Taylor v. Reynald2 F. App’x 537, 538 (6th Cir.
2001);Hill v. Elting, 9 F. App’x 321 (6th Cir. 2001).

Id. (citation omitted). An a®n that is barred by resdlicata is legally frivolousSee, e.g., Taylor
v. Reynolds22 F. App’x 537, 538 (6th Cir. 200)jjll v. Elting, 9 F. App’x 321 (6th Cir. 2001).
The doctrine of res judicata ap@ieven in the class action context:

There is of course no dispute that undeneintary principles of prior adjudication
a judgment in a properly emtained class action isring on class members in
any subsequent litigatiorsee, e.g., Supreme Teibf Ben—Hur v. Caub)@55 U.S.
356 (1921); Restatement of Judgmeft86 (1942); Restatement (Second) of
Judgments 8 41(1)(e) (19828ge alsd-ed. Rule Civ. Proc. 23(c)(3ee generally
Moore & Cohn, Federal Class Actions—Juretain and Effect oludgments, 32
lll. L. Rev. 555 (1938). Basic principles of res judicata (merger and bar or claim
preclusion) and collateral estoppel (isgpueclusion) apply. A judgment in favor
of the plaintiff class extiguishes their claim, whicmerges into the judgment
granting relief. A judgment in favor dhe defendant extinguishes the claim,
barring a subsequent action omttlclaim. A judgment iffavor of either side is
conclusive in a subsequent action betwi#bem on any issue actually litigated and
determined, if its determinatiomas essential to that judgment.

Cooper v. Fed. Reserve Bank of Richmae&¥ U.S. 867, 874 (1984ee also Chandler v. Corr.
Corp. of AmericaNo. 01-4307, 2002 WL 1879963, at *1H{6Cir. Aug. 14, 2002) (“Absent
unnamed members of a clas® dound by a judgmentndered in a propeylcertified class

action.”).
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Many of Plaintiff's claims that are untimehre also barred by the doctrine of res
judicata. For example, the First Amendm&itUIPA, and equal protéion claims based on the
MDOC'’s designation of the Melanics as MG were decided against Plaintiff in thehnson
case. Th&ohnsonCourt's determination #t an MDOC ban on the Namic Literature did not
violate Plaintiff's First Amendmenmnights is also preclusive.

V. Eighth Amendment implications of STG status

Plaintiff contends that the restrictions $igffers because of his STG status rise to
the level of cruel and unusuplinishment in violation of thEighth Amendment. The Eighth
Amendment prohibits punishmentsttare not only physically baalic, but also those which are
incompatible with “the evolving standards décency that mark éhprogress of a maturing
society,” or which “involve the unnecesgand wanton infliction of pain.”Estelle v. Gamble
429 U.S. 97, 102-103(1976). To establish an Eigtittendment claim, # prisoner must show
that he was deprived of the “minimal civilized measure of life’s necessifd®wtes v. Chapman
452 U.S. 337, 347 (1981). Restrictions that astrictive or even habhs but are not cruel and
unusual under contemporary standaie not unconstitutionald. Thus, federal courts may not
intervene to remedy conditions thaé anerely unpleasaor undesirable.

Placement in segregatiis a routine discomfort that is “part of the penalty that
criminal offenders pay for thebffenses against society.’Hudson v. McMillian 503 U.S. 1, 9
(1992) (quotingRhodes452 U.S. 337, 347 (19819ee alsalones v. WallerNo. 98-5739, 1999

WL 313893, at *2 (6th Cir. May 4, 1999). The Sixthra@iit has held that without a showing that

5 In the MDOC, security classificationfrom least to most secure, are as follows: Levels I, Il, IV, V, and
administrative segregation. MDOC Policy Directive 05.01.130 B (Oct. 10, 2011). There are three types of
segregation: temporary segregation, administrative segregation, and punitive segregation. d&Qrective
04.05.120 19 M, Q, Z (June 1, 2019). Administrative sedi@yis the most restrictive and is imposed for institutional
security,e.g, when a prisoner poses a serious escape ldslf. Q.
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basic human needs were mogt, the denial of privileges asesult of administrative segregation
cannot establish an Eightimendment violation.See Evans v. VinspA27 F. App’x 437, 443
(6th Cir. 2011)Harden-Bey v. Rutteb624 F.3d 789, 795 (6th Cir. 2008).

Plaintiff contends that the restrictions $ieffers because of his STG status rise to
the level of cruel and unusual pghiment. Plaintiff is simply wrong. The restrictions that apply
to an STG | designee are generally less onerouns tinaat least comparable to, those imposed in
segregation. If administrative segation conditions are not harshough to constitute cruel and
unusual punishment, STG | restriris are not harsh enough eith@aintiff's allegations do not
show that his basic human ned@dse not been met as an STGidaee. Therefore, it cannot be
said that STG restrictiongolate the Eighth Amendment.

V1.  Due process protection applicableto security classification
Plaintiff's allegations suggest that hieosild be entitled to the protections of due
process before he is classified as an STG mearxethen as he is continued in that status year-
to-year. Plaintiff premisethat suggestion on MDOC Policy Directive 04.04.113  FF (eff. Feb.
26, 2015), which provides:
Each local STG Coordinator shall revi¢he cases of all prisoners designated as

STG | or Il in their facility at leadsannually to determine whether the STG
designation should bem®ved or modified.

Id. The policy directive further provides that 8MG Coordinator who reasonably believes that a
prisoner designated as an STG | member hesodtinued STG associations and activities may
recommend removal of the STG designatidah., at § GG. That recommendation must then be
approved by the Wardenld. If the Warden approves,dhEMS Manager makes the final
determination whether t@move the designationd.

To the extent that Plaintiff complains tH2¢fendants have failed to follow MDOC

procedure with regard to annual review of Plafisti® TG status, his allegations fail to state a claim
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under § 1983. Claims under § 1983 can only be brdoghteprivation ofrights secured by the
constitution and laws of the United Stated.tigar v. Edmondson Oil Co457 U.S. 922, 924
(1982). Section 1983 does not provide redr®r a violation of a state lawyles v. Raisqr60
F.3d 1211, 1215 (6th Cir. 199%weeton v. Browr27 F.3d 1162, 1166 (6th Cir. 1994). Plaintiff's
assertion that Defendantiolated MDOC policy thereforeifa to state a claim under § 1983.

Plaintiff claims, however,that due process shouldrotect the removal or
reconsideration of his STG statuBhe elements of a procedural darecess claim are: (1) a life,
liberty, or property interestequiring protectionunder the Due Process Clause, and (2) a
deprivation of that interest \3vithout adequate proces¥/omen’s Med. Prof'| Corp. v. Baird
438 F.3d 595, 611 (6th Cir. 2006). “\W@dut a protected liberty or prefy interest, there can be
no federal proceduralue process claim.’Experimental Holdings, Inc. v. Farti®03 F.3d 514,
519 (6th Cir. 2007) (citingdd. of Regents of State Colleges v. R4@8 U.S. 564, 579 (1972)).
Analysis of a procedural dueqmess claim involves two stepéfT]he first asks whether there
exists a liberty or property interest which haei interfered with by the State; the second
examines whether the procedures attendant upodebat/ation were constitutionally sufficient.”
Ky. Dep't of Corr. v. Thompsod90 U.S. 454, 460 (1989).

As noted above, STG status carries witl mumber of resttive conditions of
confinement. The Supreme Court long has heltttie Due Process Clause does not protect every
change in the conditions of confinement having an impact on a prisBeerMeachum v. Fano
427 U.S. 215, 225 (1976). Bandin v. Conneb15 U.S. 472, 484 (1995), the Court set forth the
standard for determining when a state-created dggates a federally cognizable liberty interest
protected by the Due Process Clause. According t8ahdinCourt, a prisoner is entitled to the

protections of due process only when the sanc'will inevitably affect the duration of his
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sentence” or when a deprivation imposes an ‘faff@nd significant hardship on the inmate in
relation to the ordinary mdents of prison life.” Sandin 515 U.S. at 486-8%&ee also Jones v.
Baker 155 F.3d 810, 812 (6th Cir. 1998Rimmer-Bey v. Brown62 F.3d 789, 790-91
(6th Cir. 1995). The&andinCourt concluded that mere placement in administrative segregation
did not implicate a liberty interest because theesgafion at issue in that case did not impose an
atypical and significant hardshi@andin 515 U.S. at 484)ilkinson v. Austifs45 U.S. 209, 222-

23 (2005).

The Supreme Court repeatedly has held that a prisoner has no constitutional right
to be incarcerated in a particular facility ob@held in a specific security classificatid®eeOlim
v. Wakinekona461 U.S. 238, 245 (1983Nloody v. Daggett429 U.S. 78, 88 n.9 (1976);
Meachum 427 U.S. at 228-29. Prisoners cannot thav protected libertynterest in the
procedure[s] affecting [their] classification and security, becthsaesulting restraint, without
more, [does] not impose and ‘atypical and sigaifit hardship on the inmate in relation to the
ordinary incidents of prison life.””Cash v. RenoNo. 97-5220 1997 WL 809982, at *1 (6th Cir.
Dec. 23, 1997)see also Morris v. MetrisiNo. 97-1624, 1998 WL 246454,* (6th Cir. May 5,
1998);Moore v. SallyNo. 97-4384, 1999 WL 96725, at *1 (6flr. Feb. 3, 1999)Without such
a protectible interest, Plaintiff cannot successfalaym he has been denied due process, because
“process is not an end in itselOlim, 461 U.S. at 250.

The Sixth Circuit has followed the Supre@eurt’s rulings in avariety of security
classification challenges. For exampleGuoile v. Ball 521 F. App’x 542 (6th Cir. 2013), the
Sixth Circuit rejected Plaintiff Guile’s claim @k his designation asteomosexual predator and
consequent transfer to a Level V facility with moestrictive conditions resulted in an atypical,

significant deprivation.521 F. App’x at 544see also O’'Quinn v. BrowiNo. 92-2183, 1993 WL

18



Case 1:20-cv-00908-PLM-PJG ECF No. 5, PagelD.72 Filed 11/19/20 Page 19 of 29

80292, at *1 (6th Cir. Mar. 22, 1993) (designatiohasiosexual predator and assignment to Level
IV facility with additional restrictions did nomplicate a protected liberty interest).

Plaintiff's STG designation is, in effect, jusbother type of security classification.
Harbin-Bey v. Rutter420 F.3d 571, 577 (6th Cir. 2005). Ntmdess, because the restrictions
might be considered me severe than those that folldvom being designated at the highest
security level—level V—additional scrutiny of theiignificance and typicay is appropriate.

In Wilkinson v. Austin545 U.S. 209 (2005), the Suprer@ourt took a closer look
at the restrictive conditions of confinement thatowed classification to the highest security—
“Supermax”—prison in Ohio:

Conditions at OSP[, the “Supeax” facility,] are moreestrictive than any other
form of incarceration in Ohio, including conditions on its death row or in its
administrative control units. The latter dinemselves a highly restrictive form of
solitary confinementSee Austin |, suprat 724-725, and n.5 (citing Ohio Admin.
Code 8§ 5120-9-13 (2001) (rescinded 2004l)). OSP almost every aspect of an
inmate’s life is controlled and monitored. Inmates must remain in their cells, which
measure 7 by 14 feet, for 23 hours per day. A light remains on in the cell at all
times, though it is sometimeémmed, and an inmate wladtempts to shield the
light to sleep is subject tiurther discipline. Duringhe one hour per day that an
inmate may leave his cell, assas limited to one of tavindoor recreation cells.

Incarceration at OSP is synonymauigh extreme isolationln contrast to any other
Ohio prison, including any segregation uQSP cells have solid metal doors with
metal strips along their sides andttbons which prevent conversation or
communication with other inmates. All meals are taken alone in the inmate’s cell
instead of in a common eatiagea. Opportunitiefor visitation areare and in all
events are conducted through glass wallss fHir to say OSihmates are deprived

of almost any environmental or sensetynuli and of almosall human contact.

Aside from the severity of the conditigndacement at OSP fer an indefinite
period of time, limited only by an inmatesentence. For an inmate serving a life
sentence, there is no igdtion how long he may bacarcerated at OSP once
assigned thereAustin |, supraat 740. Inmates otherwise eligible for parole lose
their eligibility while incarceratedt OSP. 189 F. Supp. 2d, at 728.

Wilkinson 545 U.S. at 210-11. The Court consideredgasdindirects, whether these conditions

were significant and atypical compared to thdimary incidents of prison life. The Court
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acknowledged the difficultyn “identifying the baseline from which to measure what is atypical
and significant . . . .”Id. at 223. Nonetheless, the Court doded that at least some of the
restrictions imposed in Ohio"Supermax” were atypical ansignificant “under any plausible
baseline.” Id. The Court declared that the specifistrietions that rendered confinement in
“Supermax” atypical and significant were:
almost all human contact is prohibitedeavto the point thatonversation is not
permitted from cell to cell; the lighthhough it may be dimmed, is on for 24 hours;
exercise is for 1 hour per day, but onlyairsmall indoor room. Save perhaps for
the especially severe limitations onfaliman contact, theseraitions likely would
apply to most solitary confinementcfhties, but herethere are two added
components. First is the du@ti Unlike the 30-day placement Bandin,
placement at OSP is indefinite and, afteiratial 30-day reviewis reviewed just
annually. Second is that placement disdigslian otherwiseligible inmate for
parole consideration.Austin | 189 F. Supp. 2d, at 728. While any of these
conditions standing alone might not be suéfitito create a liberty interest, taken
together they impose anyatcal and significant hardghwithin the correctional

context. It follows that respondents havéberty interest in avoiding assignment
to OSP. Sandin supra at 483.

Id. at 223-24.

Two months after the preme Court issued thé&/ilkinson opinion, the Sixth
Circuit considered whether the restrictions tfufowed the STG desigtians (I and Il) were
significant and atypical und&andin Harbin-Bey 420 F.3d at 576-77. The court held that they
were not atypical and significant dthat, therefore, the plaintiffid not have a liberty interest
protected by the Fourteenth Amendment DuecBss Clause and Plaintiffs complaint was
properly dismissed upanitial review. Id.

Four years later, itHeard v. Carusp351 F. App’x 1 (6th Cir. 2009), the Sixth
Circuit again considered the restrictions that followed the STG Il designatibteahd, however,

the plaintiff had supplemented ht®mplaint to include allegationhat parroted some of the
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languagéwilkinsonCourt used to describe Ohio’s “Supermax” restrictforidie court of appeals
concluded those allegations warexah factual inquiry a@ng the lines of thatonducted by the
Supreme Court ikVilkinson

On remand, this Court gragtsummary judgment in tHeéeard defendants’ favor
on Heard’s due process clainieard v. CaruspNo. 2:05-cv-231 (W.D. Mich. Aug. 30, 2011)
(ECF No. 410). The Court foundahthe restrictions attendaatthe STG Il designation did not
rise to the level of the “Supermax” restrictions that Wigkinson Court found warranted due
process protections. Specifically, this Court found that the STG Il restrictions did not extremely
isolate the prisoners or disgudglthem from parole. This Couconcluded, therefore, that due
process protection for the STIGdesignation was not requae (2:05-cv-231, ECF No. 410,
PagelD.2470Y)

Two of the key factar that prompted th&vilkinson Court to conclude that due

process protected the “Supermax” classificatigrarole disqualificatiomnd extreme isolation—

6 Prisoner Heard’s supplemengdlegations were as follows:

Security Threat Group designatidnsstatus Il result in plaintifieing placed in a maximum security
prison, which is the most secured of all Michigan Department of Correctionsgyrizdgrplaintiff

does not challenge the increase in classificatioa @sult of the STG designation. The challenge

is to the atypical and significahardships place[d] on plaintiff asresult of the designation that
trigger due process. The designations are indefinite and paroles are automatically denied, there are
only five minute showers (which include washing and drying off); visits are restricted to évo on
hour non-contacts visits per month; and all human contact is limited to yairdy tall, library and
religious service which culminate to a potential maximum of 21 hours out [of] the cell per week.
Cell to cell communication is prohibited, the lights, though [they] may be dimmed at night, [are] on
24 hours a day. These conditions are not ordinargitions in the life of a psoner in lower levels

(1-4) in MDOC.

Heard, 351 F. App’x at 8-9. Heard also suggested that the designation disqualifiedimimparole.d. Plaintiff's
allegations here do not come close to the allegatiovélkinsonor Heard

7 The Sixth Circuit Court of Appals affirmed this Court's summary judgment on that claiteard v. CaruspNo.
12-1517 (6th Cir. Mar. 12, 2013Héard I). The court of appeals did not cates whether Plaintiff had a liberty
interest; instead, the court reasoned that even if he dicshaliean interest, he received all of the process he was due.
Heard Il, at p. 6 (No. 2:05-cv-231, ECF No. 442.)
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are not present here. Without those factorsgoinelitions of confinement for prisoners designated
STG Il are not significant andygtical departures frorthe normal incidents of prison life. The
lesser restrictions of STG |, likewise, would riag significant and atypitalepartures either.
Plaintiff has failed to identify a protected libertyarest with respect to his security level or STG
classification and, consequently, he has failedate st claim for violation dfis due process rights
by virtue of Defendants’ actions with respecPlaintiff’'s security l@el or STG designation.

VII. Equal protection

The JohnsonCourt dismissed thdohnsonPlaintiffs’ equal protection claims.
Plaintiff suggests two distinct equaiotection claims in his complaint:
1 48—Plaintiff then discovedehat a prisoner nam&wanson had his designation
removed [after only] nine-onths-at ECF, so he wraBefendants Washington and
Larry Brown on January 1, 2020, requesting thay assist with the processing and
removal of his STG designation, too.
1 64—Defendant Washington’s STGlipg, PD 04.04.113, violates the Equal
Protection Clause of the Fourttenth Amermahinto the United States Constitution,
because it allows other similarly signated STG members to practice their
sincerely held religious befiby attending services and rigtimg literature of their
faith, while at the same time denyirRjaintiff the opporturty topractice his
sincerely held religious belief by retag literature othis Melanic faith.
(Compl., ECF No. 1, PagelD.12, 16.) Plaintiff sugijgethat he was not treated equally with
prisoner Swanson because Swanson’s STG deggveas removed after gnhine months while
Plaintiff waited almost two years for a review ECF and than that review was not completed
before he was transferred. Amdaintiff claims othe6TG members are pertad to practice their
respective religions while he is not.
A. Class of one discrimination
The Equal Protection Clause prohibitsatimination by governent actors which

either burdens a fundamental right, targets aestisglass, or intentioilg treats one differently

than others similarly situated withtoany rational basis for the differenc@ondigo, L.L.C. v. Twp.
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of Richmond641 F.3d 673, 681-82 (6th Cir. 201Radvansky v. City of Olmsted FalB95 F.3d
291, 312 (6th Cir. 2005). \t regard to Plaintiff allegationdaut the different gatment afforded
prisoner Swanson, Plaintiff doesot claim that he was treaktedifferently because of his
membership in a suspect class or that the diffgreatment burdened a fundamental right. Stated
differently, Plaintiff does not antend that he was treated differently than Swanson because
Plaintiff of their differing races areligions or that he was treated differently and that the differing
treatment burdened, for @axple, the free exercise of his gilin. Instead, Plaintiff states only
that Swanson was reviewed after nine morah&CF while Plaintiff waited two years for an
incomplete review. Essentially, Plaintiff allegbst Defendants have intentionally treated him
differently than others similarlgituated without any tenal basis for the ffierence—a “class of
one” equal protection claim.

The threshold element of an equal podton claim is disparate treatment.
Scarbrough v. Morgan Cnty. Bd. of EQu&70 F.3d 250, 260 (6th Cir. 2008)tr. for Bio-Ethical
Reform, Inc. v. Napolitan®48 F.3d 365, 379 (6th Cir. 2011) (“$tate an equal protection claim,
a plaintiff must adequately ple#tat the government treated the ptdf ‘disparately as compared
to similarly situated persons atitht such disparate treatment eitburdens a fundamental right,
targets a suspect class, or has no rational basi®l§intiff alleges disprate treatment here, but
his allegations are conclusory. They appeaone paragraph of the mplaint, paragraph 48,
which is quoted in its entiregbove. Conclusory laigations of unconstitional conduct without
specific factual allegations fdib state a eim under § 1983See Igbal556 U.S. at 678fwombly
550 U.S. at 555.

An “equal protection” plainff must be similarly situated to his comparators “in all

relevant respects . . . Nordlinger v. Hahn505 U.S. 1, 10 (1992)jnited States v. GreeB54
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F.3d 637, 651 (6th Cir. 2011kee also Paterek v. Vill. of Armad&01 F.3d 630, 650
(6th Cir. 2015) (“Similarly situsgd’ is a term of art—a comparator . . . must be similar in ‘all
relevant respects.”)free of Life Christian School. City of Upper Arlingtorf05 F.3d 357, 368
(6th Cir. 2018) (“A plaintiff brining an equal ptection claim must be ‘similarly situated’ to a
comparator in ‘all relevant respects.”). Plaintiff's allegation implies that he and Swanson are
similarly situated, but he states fa@ts to suppothat implication. Braun v. Ann Arbor Charter
Twp, 519 F.3d 564, 575 (6th Cir. 2008 A{though the plaintiffclaim that theyhave been treated
differently from other idividuals seeking rezoning, they f&il allege any specific examples of
similarly situatedindividuals . . . .”);Sanders v. City of Hodgenvill823 F. Supp. 3d 904, 911
(W.D. Ky. 2018) (“Sander’s class-@ine claim fails as a matter of law. Sanders fails to identify
any similarly situated individual o was treated differently.”). Plaintiff completely fails to allege
that Swanson was similarly situated in all relevant respédtsani v. Mich. Dep’t of Corr.432

F. App’x 453, 460 (6th Cir. 2011Y o be a similarly-situated pens, “the comparative [prisoner]
‘must have dealt with the sameefrisionmaker], have been subjectite same standards, and have
engaged in the same conduct without such diffeating or mitigating circumstances that would
distinguish their conduct dthe defendant’s] treatmenf them for it.””) (quotingErcegovich v.
Goodyear Tire & Rubber Cp154 F.3d 344, 352 (6th Cir. 1998Project Reflect, Inc. v.
Metropolitan Nashville Bd. of Public Educ947 F. Supp. 2d 868, 881 (M.D. Tenn. 2013)
(“Plaintiffs . . . fail to plead the existence of angarly situated comparator . . . [therefore,] the
Complaint does not contain sufficigiactual matter to state a plabigi claim.”). Plaintiff offers
nothing to indicate that he and &wson are members of the same STG, are in a similar position

with regard to renunciation, or are at a similanparith regard to the STG review process based
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on their prior placement. Therefofaintiff has failed to state@aim for violation of his equal
protection rights based dhe differing treatment dPlaintiff and Swanson.

B. Fundamental right/suspect class discrimination

Plaintiff's other equal protection clains addressed to the differing treatment
afforded Melanics and other pers designated as STG membwith regard togroup services
and possession of religious literature. The liRksntiff draws, however, are not accurate. That
differing treatment is not limited t8TG members. It is true for all prisoners, whether or not they
are designated as STG members. Many prisoasg permitted religious group services and
possession of religious literature; Meics are not. That is the type of equal protection claim that
burdens a fundamental righhd targets a suspecas$. Such a state ptige would require strict
scrutiny. Mass. Bd. of Ret. v. Murgid27 U.S. 307, 312 (1976). TMDOC's treatment of the
Melanics as an STG, its ban of Melanic graugrship, and its limitatns on the possession of
religious literature, however, have aldgabeen subjected to strict scrutinyJohnsor—and the
Court concluded that those practicsvived strict scrutiny. Nonatter how Plaintiff tries to
repackage this claim, it haseddy been decided against him.

VIIl. Freeexerciseand RLUIPA

The Free Exercise Clause of the First Amendment to the United States Constitution
provides that “Congress shall make law . . . prohibiting the free excise [of religion].” U.S.
Const. amend. Isee also Cantwell v. Connectic@®10 U.S. 296, 303 (1940) (holding that the
Fourteenth Amendment incorporates the FirsteAdment’s protections against states). While
“lawful incarceration brings abotihe necessary withdrawal omiitation of many privileges and
rights,” inmates clearly retain the First Amendment protection to freely exercise their regien.
O’Lone v. Shabazz82 U.S. 342, 348 (1987) (citatis omitted). To estébh that this right has

been violated, Plaintiff st establish that: (1) tHeelief or practice he seglo protect is religious
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within his own “scheme of things,” (2) thatshbelief is sincerely he, and (3) Defendant’s
behavior infringes upon thgractice or beliefKent v. JohnsgrB21 F.2d 1220, 1224-25 (6th Cir.
1987);see also Flagner v. Wilkinsp241 F.3d 475, 481 (6th Cir. 2001) (sangkr v. Johnson
No. 95-2348,1997 WL 428903, at *2 (6th Cir. July 30, 198@6}ing that “sincerely held religious
beliefs require accommodation by prison officials”).

Plaintiff has sufficiently alleged his sinety held religious beliefs and there is no
doubt that group worship and studying religiousrditare are religious practices. The next
consideration is “whether the challenged practice of the prison officials infringes on the religious
belief....” Kent 821 F.2d at 1224-25. practice will not beonsidered to infringe on a prisoner’s
free exercise unless it “places|s] a substantial buotdehe observation of a central religious belief
or practice. . . ."Hernandez v. C.1.R490 U.S. 680, 699 (198%ee also Welch v. SpauldjréR7
F. App’x 479, 485 (6th Cir. 2015) (McKeague, J., dissenting) (“To violate the First Amendment,
the diet must impose a substantial burden on theteisnexercise of religion)” There is also no
doubt that banning group worship, confiscating astricing religious materials, and declaring a
religion to be an STG would substantidtiyrden the exercise of that religion.

Nonetheless, imposing a substantielrden on a religious practice does not
necessarily violate the First Amendment Free &igerClause. Prisorff@ials may impinge on
these constitutional rights where their actiams “reasonably related to legitimate penological
interests.” See Flagner241 F.3d at 483 (quotinburner v. Safley482 U.S. 78, 89 (1987)). To
determine whether a prison offafis actions are reasonably reld to a legitimate penological
interest, the Court must assess the officatsons by reference tbe following factors:

1. does there exist a valid, rational conirmecbetween the prison regulation and the
legitimate governmental intergstit forward to justify it;
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2. are there alternative meaonf exercising the right & remain open to prison
inmates;
3. the impact that accommodation of the asseconstitutional right will have on

guards and other inmates, and on thecation of prison resources generally; and

4. whether there are ready alternativeslabke that fully accommodate the prisoner’s
rights at de minimis cost tealid penologichinterests.

Flagner, 241 F.3d at 484 (quotinturner, 482 U.S. at 89-91).

The JohnsonCourt concluded that the designation of the Melanics as an STG, the
ban of group worship, and the restions on religious literature,dlinot violate the Melanics’ First
Amendment free exercise rights because thoseractivere reasonably related to legitimate
penological interests. Therefoflaintiff's First Amendment freexercise claims have already
been decided against him.

The analysis of Plaintiff's RLUIPA claim parallels the analysis of his free exercise
claim. In relevant part, RLPA prohibits any government fino imposing a “substantial burden
on the religious exercise” of a prisoner, unlesshdarden constitutes the least restrictive means
of furthering a compelling governmental intere& U.S.C. § 2000cc-1(a). The term “religious
exercise” “includes any exercisé religion, whether or not compedl by, or central to, a system
of religious belief.” 42 U.S.C. § 2000cc-5(7).

The phrase “substantial burden” is not detl in RLUIPA. The Sixth Circuit Court
of Appeals has relied upon the tA&clegislative historyto conclude that the term has the same
meaning under RLUIPA as provided by the Supréourt in its “free exercise” decisionsiving
Water, 258 F. App’x at 733-34. Accordingly, a burdemsigstantial where forces an individual
to choose between the tenets of his religeomd foregoing governmental benefits or places
“substantial pressure on an adherent to modif/ behavior and twiolate his beliefs.” Id.

(citations omitted)Cutter v. Wilkinson544 U.S. 709, 720 (2005) (repuzing that RLUIPA’s
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institutionalized persons provision was intetid® alleviate only “exceptional” burdens on
religious exercise). There can be no questhat the STG designation, banning group worship,
and restricting religious literatemplace a substantial burdenRiaintiff's religious exercise.

But, again, the presence of a substantiatiéo on religious exercise does not end
the analysis. RLUIPA, 42 U.S.C. 8§ 2000cc-1(apvimtes that a substantial burden is permitted
where “the government demonstrates that intjpos of the burden on that person: (1) is in
furtherance of a compelling governmental interesd (2) is the least restrictive means of
furthering that compellingjovernmental interest.ld.; see also Haight v. Thompsor63 F.3d
554, 559-60 (6th Cir. 2014). ThiwhnsonCourt determined that the MDOC had made the
necessary showing with regardath of the actions the MDOG@Gad taken against the Melanics
except one: a ban on the Melahiterature, which includes the four volumes that Plaintiff asks
the Court to compel the MDOt permit Melanics to possess.

Plaintiff alleges that the MDOC continusban the Melanic Literature despite the
Johnsondecision. That is a conclusory and mislagdstatement. During the pendency of the
Johnsoncase, the MDOC examined each of the Melariierature volumes and determined that
each volume was a threat to the security ofrtbtution because each volume advocated violence,
racial supremacy, or a hierarchl structure that commanded oledtie to the exclusion of or
contrary to the hierarchicatructure of the MDOC. ThdohnsonPlaintiff's challenged the
MDOC'’s determination; but, théohnsonCourt concluded that RIIPA required nothing more
than the type of examination and determination that the MDOC performedJofihsonCourt,
therefore, already decided the RLUIPA claim regagdhe Melanic Literature ban in favor of the

MDOC and against Plaintiff'osition. Plaintiffis precluded from renewing his RLUIPA
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challenge simply because the MDOC continuesctaon the examination and determinations that

theJohnsonCourt accepted.
Conclusion

Having conducted the review required by tRrison Litigation Reform Act, the
Court determines that Plaintiff's complaint will dessmissed for failure to state a claim, 28 U.S.C.
8§ 1915A; 42 U.S.C. §1997e(c). The Court must medide whether anppeal of this action
would be in good faith within the meaning of 28 U.S.C. § 1915(a)(Sge McGore v.
Wrigglesworth 114 F.3d 601, 611 (6th Cir. 1997). For the same reasons the Court concludes that
Plaintiff's claims are properly dismissed, the Gaalso concludes that any issue Plaintiff might
raise on appeal wadlbe frivolous. Coppedge v. United Staie369 U.S. 438, 445 (1962).
Accordingly, the Court certifies that apgeal would not be k&n in good faith.

This is a dismissal as dedmed by 28 U.S.C. § 1915(g).

A judgment consistent with this opinion will be entered.

Dated: November 19, 2020 /sl Paul L. Malpne
Paul L. Maloney
United States District Judge
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