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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

KIERELLE MONTRELL BURNS,

Petitioner, Case No. 1:20-cv-1003
V. Honorable Paul L. Maloney
SHANE JACKSON,
Respondent.
/
OPINION

This is a habeas corpus action brought state prisoner under 28 U.S.C. § 2254.
Promptly after the filing of a ption for habeas corpus, tl@ourt must undertake a preliminary
review of the petition to determine whether “iaplly appears from the ¢a of the petition and
any exhibits annexed to it that the petitioner is nditled to relief in the district court.” Rule 4,
Rules Governing § 2254 Casese 28 U.S.C. § 2243. If so, the petition must be summarily
dismissed. Rule 4ee Allen v. Perini, 424 F.2d 134, 141 (6th Cir. 1970) (district court has the
duty to “screen out” petibins that lack merit otheir face). A disngsal under Rule 4 includes
those petitions which raise legally frivolous claims, as well as those containing factual allegations
that are palpably incredible or fals8arsonv. Burke, 178 F.3d 434, 436-37 (6th Cir. 1999). After
undertaking the review required by Rule 4, the Cooncludes that the petition must be dismissed

because it fails to raisenaeritorious federal claim.
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Discussion
Factual allegations

Petitioner Kierelle Montrell Burns is incarcerated with the Michigan Department
of Corrections at the Earnest C. Brooks Caiomal Facility, (LRF) in Muskegon Heights,
Muskegon County, Michigan. On November 7, 20fllowing a five-dayjury trial in the
Muskegon County Circuit Court, B#oner was convictedf first-degree murdeiin violation of
Mich. Comp. Laws § 750.316, and use of adire during the commission of a felony (felony-
firearm), in violation of Mich. CompLaws 8§ 750.227b. On December 13, 2017, the court
sentenced Petitioner to life impoisment without the chae of parole for murder, to be served
consecutively to a 2-yearrgence for felony-firearm.

The Michigan Court of Appeals dedweid the facts underlying Petitioner’'s
convictions as follows:

Defendant’s convictions agsdrom the shootingeith of Darnell Byrd in the early
morning hours of September 5, 2015. sfllmony and evidence established that
defendant, Byrd, and Byrd’'s close fidy Josiah Fousse, worked for Jeremey
Morton, who ran a criminal enterprise athdistributed illegal narcotics in
Muskegon, Michigan. There was testiny that Morton, Fousse, and Byrd had
been involved in a homicide just days earlier and that Byrd had been arrested.
Morton feared that Byrd was talking to & officers and arranged for Byrd to be
bailed out of jail. Morton then fabricated a plan to commit a robbery. In actuality,
he asked Fousse and defendant to kildByEvidence showed that Morton and his
girlfriend dropped off defendant, Fousse, and Byrd by an alley that was near the
place where they had told Byrd thexpuld commit the robbery. Defendant and
Fousse shot Byrd approxitedy 14 times as the threeen walked down the alley.
Defendant and Fousse then met up with Morton and fled to Grand Rapids where
they were later apprehended.

(Mich. Ct. App. Op., ECF No. 1-1, PagelD.19.)
Petitioner was arrested on a matematness warrant on September 17, 2015.

(Pet'r's Appeal Br., ECF No. 1-2, PagelD.37.) \as interviewed thereaftarfew times. During
2
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the third interview, Petioner admitted his involvenméin the crime. I(.) Petitioner was arraigned

and scheduled for a preliminary examination, which he waived. After being bound over to circuit
court, Petitioner testified at Mimn’s preliminary examinationThe prosecutor and Petitioner’s
counsel told Petitioner that euld get a plea agement for his testimgragainst Morton.

The parties reached an agreement reggr@etitioner’s plea: Petitioner was to
plead guilty to second-degree merdPetitioner would also pleaplilty to felonyfirearm and to
being a second habitual offendBetitioner would testify againany co-defendants in the Byrd
murder case and against defendants on a sejemaiieide case; and sentencing would be at the
discretion of the trial judge W0 would be informed regamty the extent of Petitioner’s
cooperation.

Petitioner had a change of heaHe wrote the trial court letters indicating that he
was no longer willing to testify ainst other defendants and haicled he was induced to enter
the plea agreement by lies from counsel. Moredwerclaimed he was told to lie about Morton’s
involvement. At a status confeim Petitioner informethe court that he wanted to withdraw his
plea, but he wanted to condititimat withdrawal on the exclusiasf his prior statements during
the third interview and during Morton’s prelinairy examination. The trial court informed
Petitioner that his earlier statentemould not simply gaway. Consultation with counsel during
the conference also revealed some confusiofPetitioner’'s part regarding the availability of
duress as a defense to the muitaarge. After counsel explamh¢he defense was not available
to a charge of murder, Petitioner changed hisdnagain and indicated thhé did not want to
withdraw his plea. By thapoint, however, the prosecutandicated that he was no longer
interested in the plea deatdause Petitioner indicated that Wweuld not testify against other

3
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defendants as required by the plea agreemeng. tridl court invited Petitioner to file a written
motion to withdraw the plea if thatas what he wanted to do.

Petitioner filed a written motion to withaw his plea claiming that he had been
coerced into saying things that suggested thstence of a conspiracy to commit first-degree
murder, things that were not true. Thegecutor did not oppose the motion and the court
permitted Petitioner taithdraw his plea.

Petitioner unsuccessfully attempted to suppress the prior statements. They were
introduced at his trial. Petitner did not testify. The jury émd Petitioner guilty of first-degree
murder.

Petitioner, with the assistance of coundekctly appealed his convictions, raising
the same three issuég raises in his habeas petitioBy opinion issued June 18, 2019, the
Michigan Court of Appeals rejectétktitioner’s challenges and affieth the trial court. Petitioner
then filed an application for leavo appeal to the Michigan Sepne Court raising the same issues
he had raised in the court gf@eals. The supreme court deriealve by order éared November
26, 2019.

On October 14, 2020, Petitioner timely filed hiabeas corpus petition raising three
grounds for relief, as follows:

l. [Petitioner] is entitled taeversal of his conviains where the trial court

erred in instructing the jury on the merccharges and where it erred in not
instructing the jury on the $ser offense of manslaughter.

Il. [Petitioner] is entitled taeversal of his conviains where the trial court
erred in admitting his prior statemeimso evidence theby depriving him
of his right to a fair trial as guara®d by the 14th Amendment to the United
States Constitution.
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Il [Petitioner] is entitled to reversal bis conviction and rnstatement of his
original plea where trialounsel was ineffective fadvising him that duress
or undue pressure was a proper deféose charge of murder and where
counsel advised him that his prioatements would not be admissible at
trial.

(Pet. Exh. B, ECF No. 1-2, PagelD.28.)

. AEDPA standard

This action is governed by the Antiterrem and Effective Bath Penalty Act of
1996, Pub. L. 104-132, 110 Stat. 1214 (AEDPA). AB®PA “prevents fedetdabeas ‘retrials™
and ensures that state court dotigns are given effect to thextent possible under the laBell
v. Cone, 535 U.S. 685, 693-94 (2002). An applicationigit of habeas corpus on behalf of a
person who is incarcerated pursutma state conviction cannot be granted with respect to any
claim that was adjudicated on the merits in statgtcunless the adjudication: “(1) resulted in a
decision that was contrary tor involved an unreasonable applion of, cleay established
federal law as determined by thepBeme Court of the United States;(2) resulted in a decision
that was based upon an unreasonable determinatibe ¢dcts in light othe evidence presented
in the state court proceeding.” 28 U.S.C. § 2254{)is standard is fitentionally difficult to
meet.” Woods v. Donald, 575 U.S. 312, 316 (2015) (erhal quotation omitted).

The AEDPA limits the source of law to essdecided by the United States Supreme
Court. 28 U.S.C. § 2254(d). THourt may consider only the hahdjs, and not the dicta, of the
Supreme CourtWilliamsv. Taylor, 529 U.S. 362, 412 (200@ailey v. Mitchell, 271 F.3d 652,
655 (6th Cir. 2001). In determining whether fedléae is clearly established, the Court may not
consider the decisions of lower federal couttepez v. Smith, 574 U.S. 1, 4 (2014Marshall v.

Rodgers, 569 U.S. 58, 64 (2013parker v. Matthews, 567 U.S. 37, 48-49 (2012)jlliams, 529
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U.S. at 381-82Miller v. Sraub, 299 F.3d 570, 578-79 (6th Cir. 2002). Moreover, “clearly
established Federal law” does matlude decisions of the Supreme Court announced after the last
adjudication of the merits in state cou@reene v. Fisher, 565 U.S. 34, 37-38 (2011). Thus, the
inquiry is limited to anexamination of the legal landscapeiasvould have appeared to the
Michigan state courts in light of Supremeou€t precedent at the time of the state-court
adjudication on the meritsMiller v. Sovall, 742 F.3d 642, 644 (6th Cir. 2014) (citiGyeene,

565 U.S. at 38).

A federal habeas court may issue the writ uitikde “contrary to” clause if the state

court applies a rule differentdm the governing law set forth the Supreme Court’s cases, or if
it decides a case differently than the Sumpe Court has done on set of materially
indistinguishable factsBell, 535 U.S. at 694 (citingvilliams, 529 U.S. at 405-06). “To satisfy
this high bar, a habeas petitiomerequired to ‘show that the state court’s ruling on the claim being
presented in federal court was so lacking inifjestion that there waan error well understood
and comprehended in existifeyv beyond any possibility fdairminded disagreement.Woods,
575 U.S. at 316 (quotingarringtonv. Richter, 562 U.S. 86, 103 (2011)). In other words, “[w]here
the precise contours of the right remain uncletate courts enjoy broad discretion in their
adjudication of a prisoner’s claims.'White v. Woodall, 572 U.S. 415, 424 (2014) (internal
guotations omitted).

The AEDPA requires heightened respfor state factual findingsderbert v. Billy,

160 F.3d 1131, 1134 (6th Cir. 1998). A determinatiba factual issue madwy a state court is
presumed to be correct, and the petitionettiradvurden of rebutting the presumption by clear and
convincing evidence. 28 U.S.C. § 2254(e)avisv. Lafler, 658 F.3d 525, 531 (6th Cir. 2011)
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(en banc)iancaster v. Adams, 324 F.3d 423, 429 (6th Cir. 200Bailey, 271 F.3d at 656. This
presumption of correctness is accorded to findioigstate appellate casty as well as the trial
court. See Sumner v. Mata, 449 U.S. 539, 546 (19813mith v. Jago, 888 F.2d 399, 407 n.4
(6th Cir. 1989).

Il Discussion
A. Jury instructions
Petitioner contends that he was denied pliigezess when the trial court failed to
read the “justification or exse” elements of the first-degg and second-degree murder
instructions. Additionally, Petiiner contends he was denied gwecess when the court denied
defense counsel’'s request to read the instmstregarding the less included offense of
manslaughter.
According to the Michigan Court of Appaalthe trial court read Michigan Model
Criminal Jury Instruction 16.4, regarding first-degree murder, and Michigan Model Criminal Jury
Instruction 16.5, regarding second degree murfdich. Ct. App. Op., ECF No.1-1, PagelD.19.)
Those instructions read as follows:
M Crim JI 16.1 First-degree Premeditated Murder
(2) The defendant is charged with the crime of first-degree premeditated
murder. To prove this charge, the m@ostor must prove each of the following
elements beyond a reasonable doubt:

(2) First, that the defendant caused tkatd of [name deceased], that is, that
[name deceased] died as a resulstdte alleged act causing death].

(3) Second, that the defendarteinded to kill [name deceased].

4) Third, that this intent to killwas premeditated, &h is, thought out
beforehand.
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5) Fourth, that the killing was delitsge, which means that the defendant
considered the pros and cons of thangiland thought abound chose [his / her]
actions before [he / she] did it. There mhuste been real astibstantial reflection
for long enough to give a reasonable pesohance to think twe about the intent
to kill. The law does not say how much timseneeded. It is for you to decide if
enough time passed under theegmstances of thisase. The killing cannot be the
result of a sudden impulsativout thought or reflection.

[(6) Fifth, that the kiling was not justified,excused, or done under
circumstances that reduitéo a lesser crime.]

M Crim JI 16.5 Second-degree Murder

(2) [The defendant is charged with ttiéme of / You may also consider the
lesser charge of] second-degree murder.

To prove this charge, the prosecutorstnprove each of the following elements
beyond a reasonable doubt:

(2) First, that the defendant caused tkat of [name deceased], that is, that
[name deceased] died as a resulstdte alleged act causing death].

3) Second, that the defendant had onthes$e three states wiind: [he / she]
intended to kill, or [he / & intended to do great bodily harm to [name deceased],
or [he / she] knowingly created a vernyghirisk of death ogreat bodily harm
knowing that death or such harm wouldtbe likely result of [his / her] actions.

[(4) Third, that the Kkiling was notjustified, excused, or done under
circumstances that reduit¢o a lesser crime.]

Mich. Model Crim. Jury Instruons, 16.1, 16.5. The trial coutid not read paragraph 6 of
instruction 16.1 or paragraph 4iostruction 16.5 reganayg justification, excuse, or circumstances
that reduce conduct to a lesser cririée court of appeals explained why:

[A]s noted in each version of the criminasiructions that he cites, that portion of
the instruction may be omitted if thdefendant has not presented evidence to
support a defense that amounts to jusdiion or excuse, or has not presented
evidence that would warrant an instroction an appropriateecessarily included
lesser offense. See, e.g., M Crim JI 16.1, n 4; M Crim JI 16.5, n 4. In this case,
defendant presented no evidence to suppgrtlafense that would justify or excuse
the killing. He also failed to present agyidence that the killing might have been
mitigated to manslaughter. As such, the trial court properly omitted the last
sentences from each instruction. See, Elgnderson, 306 Mich App at 8.

8
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(Mich. Ct. App. Op., ECF No. 1-1, PagelD.20-21.)

Petitioner suggested that ltisme might have been justified or excused by duress
because Morton and/or Fousse threatened toikillfthe did not shoot Byrd. The Michigan Court
of Appeals disagreed:

[Dlefendant maintains that the evidence sadwhat he only participated in the
planned murder out of fear for his life. Michigan recognizes the defense of duress
under which a person may be excused for committing a crime when acting out of
fear of death ogreat bodily harmPeople v Lemons, 454 Mich 234, 246-247; 562
NW2d 447 (1997). However, duressn never exae murder.People v Gimotty,

216 Mich App 254, 257; 549 NW289 (1996). Michigaaw does not permit a
person to submit to coercion and takelifeeof a third person; instead, the person
being coerced should risk or sacrifice lor her own life rater than commit the
murder. People v Henderson, 306 Mich App 1, 5; 854 Nw2d 234 (2014).
Therefore, the trial courtdinot err when it precludeatefendant from presenting a
duress defense.

(Mich. Ct. App. Op., ECF No. 1-1, PagelD.20.)

Alternatively, Petitioner argued that the dss might have the effect of reducing
his crime from murder to mansighter. The court of appsafcknowledged that manslaughter
was a lesser included offense of murder; howethex court offered reasons why Petitioner’s
conduct did not fall within the manslaughtetegory and why duress did not move Petitioner’'s
conduct outside the category of rdar. The court explained:

Voluntary and involuntary manslaughter aexessarily included lesser offenses of
murder. Id. at 541. As such, defendant would h&een entitled t@an instruction
on manslaughter, if a rationakew of the evidence supged the instruction. There
was, however, no evidence that defendactidentally shotand killed Byrd.
Accordingly, he was not entitled to arstruction on involuntary manslaughted.
at 536. Similarly, there was evidence that he voluntarikled Byrd, but did so
while in “the heat of passion,” which was caused by “adequate provocation” and
that there was no lapse of time withivhich a reasonable person would have
controlled his passionsPeople v Roper, 286 Mich App 77, 87; 777 NW2d 483
(2009). The provocation necessary rtotigate a homicidefrom murder to
voluntary manslaughter is that which woutause a reasonable person to lose
control and act out of passi rather tan reason.ld. The evidence in this case
9
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showed that Morton formulatedplan to lure Byrd into a particular location so that
defendant and Fousse could kill him. f@®lant knew about the plan, accompanied
the others to the location, and then sirad killed Byrd as intended. Nevertheless,
defendant maintains that the evidence showed that he only participated in the
planned murder out déar for his life.

* * *

[D]uress cannot negate the intent, malioe premeditation elements of murder.
People v Reichard, 323 Mich App 613, 615-616; 919 NwW2d 417 (2018). Because
voluntary manslaughter involsgrovocation that mitigas the malice element of
murder, sedMendoza, 468 Mich at 540, and duress cannot mitigate the malice
element of murder, sdgeichard, 323 Mich App at 616, dendant could not rely

on evidence that he feared for his lifesupport a manslaughter instruction. The
trial court did not err when it refused to instruct the jury on manslaughter. See
Mendoza, 468 Mich at 533.

(Mich. Ct. App. Op., ECF No. 1-1, PagelD.20.)

Not every claimed instructional error rigesthe level of a constitutional violation.
“Before a federal court may overturn a conwatiresulting from a stat&ial in which [the
challenged] instruction was used, it must béaldshed not merely that the instruction is
undesirable, erroneous,@ren ‘universally condened,’ but that it violagd some right which was
guaranteed to the defendantthe Fourteenth Amendment.Cupp v. Naughten, 414 U.S. 141,
146 (1973). The Supreme Court has defined theagagory of instructional errors that warrant
habeas relief very narrowl\estellev. McGuire, 502 U.S. 62, 73 (1991) (citifgowling v. United
Sates, 493 U.S. 342, 352 (1990) (“Beyond the specific guaesienumerated in the Bill of Rights,
the Due Process Claubkas limited operation.”).

The Due Process Clause requires thatyegkment of the charged crime be proven
beyond a reasonable doulbt re Winship, 397 U.S. 358, 364 (1970). When a jury is not properly
instructed with regard to the elements of the charged ctiraedue processght to proof beyond

a reasonable doubt is implicateghndstromv. Montana, 442 U.S. 510 (1979). Itis the prerogative
10
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of the state, however, to define the elementb®ficrime and the fedéreourts are bound by their
determination.See Johnson v. United States, 559 U.S. 133, 138 (2010) (“We are, however, bound
by the Florida Supreme Court'stémpretation of state law, indling its determination of the
elements . . . .”)Jackson v. Virginia, 443 U.S. 307, 324 n.16 (1979) (“The respondents have
suggested that this constitutional standard wilite intrusions upon the power of the States to
define criminal offenses. Quitetioe contrary, the standard mbstapplied with explicit reference
to the substantive elements of the criminal oféeas defined by state law. “). It is also the
prerogative of the state to determuaeat charge or charges to bring:

In our system, so long dbe prosecutor has probaldause to believe that the

accused committed an offense defined by statute, the decision whether or not to

prosecute, and what chargeftie or bring before ayrand jury, generally rests

entirely in his discretion. Within the litsi set by the legislature’s constitutionally

valid definition of chargeableffenses, “the conscious@xise of some selectivity

in enforcement is not in itself a federanstitutional violation”so long as “the

selection was [not] deliberately based uponuajustifiable standard such as race,

religion, or other arbitiry classification.” Oyler v. Boles, 368 U.S. 448, 456, 82
S.Ct. 501, 506, 7 L.Ed.2d 446.

Bordenkircher v. Hayes, 434 U.S. 357, 364 (1978) (footnotamitted). The prosecutor in
Petitioner’s case did not clggr him with mansughter, voluntarpr otherwise.

Similarly, the Due Process Clause guasastcriminal defendants a meaningful
opportunity to present eomplete defenseCalifornia v. Trombetta, 467 U.S. 479, 485 (1984).
Nonetheless, it is also the prerogative of theediaidefine whether or nat defense applies to a
particular crime.See Foucha v. Louisiana, 504 U.S. 71, 96 (1992a¢knowledging “the general
rule that the definition of both crimes and defenses is a matter of state law Gimdity v. Elo,

40 F. App’x 29, 32 (6th Cir. 2002) $tates are free to define teeements of, and defenses to,

11
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crimes. . . . In determining whedr a petitioner was &tled to a defense under state law, federal
courts must defer to state-court intetptions of the state’s laws . . . .")

Finally, the Due Process Clause requires providing lesser included offense
instructions in_capital caseBeck v. Alabama, 447 U.S. 625 (1980). Lesser included offense
instructions were also requirén noncapital cases under the English common law and they are
still required under the common law loy statute in every state amdthe federaktourts, if and
when the evidence supports it. at 633-634, 636 n. 11, 12.

Even though the courts of this nation are in complete accord as to the propriety of
lesser included offense instruatis, the Supreme Court has nevdd tiieat lesser included offense
instructions are required asratter of constitutional dugrocess in noncaépal cases.ld. at 638
n. 14;see also Bagby v. Sowders, 894 F.2d 792, 797 (6th Cir. 1990) (en banc) (“[The failure to
instruct on lesser included offassin noncapital cases [is natlich a fundamental defect as
inherently results in a miscarriage of justiceaor omission inconsistent with the rudimentary
demands of fair mrcedure[.]”).

Moreover, whether or not apular crime is a lessancluded offense of a charged
crime is also a matter of state lawRichie v. Workman, 599 F.3d 1131, 1136 (10th Cir. 2010)
(“Whether an offense is a lesser-inclddefense is a matter of state law.8e also Hopkins v.
Reeves, 524 U.S. 88, 95-99 (1998) (Colmbked to state law to detaine whether offenses were
lesser included offense$ charged crime and noted the vagdasts states employed to determine
whether one offense was a lesser included offense of another). Similarly, the state court’s
determination that the evidence did not watrgiving the instructionwould be entitled to
considerable deferenc&®agby, 894 F.2d at 795. Indeed, the highstate court’s determination

on the issue would be “axiomatically correct[.]d. Failure to give a lesser included offense

12
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instruction “does not rise to thevie of constitutional error wheneHailure was correct as a matter
of state law.”1d.

The Michigan Court of Appeals concludedtliuress is not a defense to murder.
It is the State of Michigan’s pregative to define crimes and defeass It is not the province of a
federal habeas court to re-examine state-law determinations on state-law qu@&saddsaw v.
Richey, 546 U.S. 74, 76 (2005stelle, 502 U.S. at 68. The decisiontbE state courts on a state-
law issue is binding oa federal court.See Johnson, 559 U.S. at 138Vainwright v. Goode, 464
U.S. 78, 84 (1983). The Sixth Circuit repeatedly has recognized “that a state court’s interpretation
of state law, including one announced on direceappf the challenged conviction, binds a federal
court sitting in habeas corpus.”Stumpf v. Robinson, 722 F.3d 739, 746 n.6 (6th Cir. 2013)
(quoting Bradshaw, 546 U.S. at 76)See also Thomas v. Sephenson, 898 F.3d 693, 700 n.1
(6th Cir. 2018) (same). Accordingly, the Michig@ourt of Appeals’ determination that duress is
not a defense to murder bindsstiCourt and ends the inquiry.

The state court’s determination that duresmisa defense to mugdalso forecloses
his constitutional argument with regard to inchglithe justification or excuse language in the
murder instructions. Because Michigan requirpgem@on being coerced tskior sacrifice his or
her own life rather than commit the murder, duress ot justify or excuse the crime of murder.
Duress was the only justification excuse offered by Petitionat;was the only justification or
excuse for which he offered eeidce in support; and it is the only justification or excuse argued
by Petitioner now. Therefore, ft®ner presented no evidence thatuld justify or excuse the
crime with which he was charged.

If “the testimony given or proffered mé¢gfta minimum standard a to each element

of the defense . . . of duress, assuming the defense lstdwais a matter ddw, a trial judge may

13
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not take the question of dags away from the jury.'United Sates v. Bailey, 444 U.S. 394, 415
(1980). On the other hand, “if the defendant’s proffered evidence is legally insufficient to support
a duress defense, the trial judge shouldatlotv its presentation to the jury.United Sates v.
Johnson, 416 F.3d 464, 468 (6th Cir. 2005). Certainly, ¢ere, if the defense is not available as

a matter of law or the evidence is insufficient to establish the defense, it is not a constitutional
violation for the trial court to refuse to instruct regarding the defelBexause the duress defense

is unavailable here and becausétiaer has failed to provide &lence of any other justification

or excuse, Petitioner has not demstrated that the trial court’s deletion of the “justification or
excuse” paragraph from the murdestructions is contrg to, or an unreasonable application of,
clearly established federal law.

Similarly, Petitioner has not demonstratedttthe trial court’s refusal to read the
manslaughter instructions is contrary to, oruameasonable applicatiarf, clearly established
federal law. Petitioner cannot make that shgwircause the Supreme Court has only spoken on
the issue in capital cases and this is not a capital case. But, even if this were a capital case, the
state court of appeals concluded that there measvidence to support a jury determination that
Petitioner’s shooting of Byrd was “accidentalishich precluded a conviction for involuntary
manslaughter—and there was no evidence thi@idPer's shooting oByrd was “provoked’—

which precluded a conviction for voluntary mkmghter. Because there was no evidence to

1 That does not mean an instructiomasstitutionally required where the defense is available as a matter of law and
there is evidence offered that is sufficient to support the def@askey andJohnson were both federal prosecutions.

In the federal courts, [a]s a generabposition a defendant is entitled to an instruction as to any recognized defense
for which there exists evidence sufficient foreasonable jury to find in his favoMatthews v. United States, 485

U.S. 58, 63 (1988). BuMatthews does not expressly rest on a constitutional foundation and the Supreme Court’s
subsequent decision@ilmorev. Taylor, 508 U.S. 333 (1993) suggests thatdbe process right faresent a complete
defense concerns the presentation of defense evidence, and does not extend to “restrictionsriraptefeddant’s
ability to present an affirmative defensé&ftimore, 508 U.S. at 343 (holding that even where jury instructions “created

a risk that the jury would fail to congidevidence that related to an affitima defense,” the state defendant’s claim

of instructional error would create a new rule that could not be the basis for federal habeas relief.).

14
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support conviction of those crimesgcibuld not be constitutional emaeven in a cagal case, for
the trial court tonot give the lesser includeaffense instructionsBagby, 894 F.2d at 796 (“In
Hopper [v. Evang], 456 U.S. 605 [(1982], [the court held] tlatapital defendant is entitled to a
lesser included offense instruction only whbkaere is evidence tupportit....").

For all of these reasons, Petitioner is not entitled to habeas relief on his jury
instruction claims.
V. Due process right to exclude Petitioner’s prior statements

Plaintiff claims that the admission of hsior statements violated the Michigan
Rules of Evidence and, therefodegprived him of a fair trial irviolation of the due process
guarantee in the Fourteenth Amendment. Theextinary remedy of haas corpus lies only for
a violation of the Constitution. 28 U.S.C2854(a). As the SuprasrCourt explained iistelle,
502 U.S. at 62, an inquiry whether evidence weoperly admitted amproperly excluded under
state law “is no part of the federal court's habeagew of a state conviction [for] it is not the
province of a federal habeas court to remeixee state-court determinations on state-law
guestions.” Id. at 67-68. Rather, “[ijn anducting habeas review, adégal court is limited to
deciding whether a conviction vaikd the Constitution, laws, or treaties of the United Statds.”
at 68. State-court evidemtyarulings cannot rise to the level dfie process violations unless they
offend some principle of justice so rooted in tralitions and conscience of our people as to be
ranked as fundamentebeymour v. Walker, 224 F.3d 542, 552 (6th Cir0Q0) (quotation omitted);
accord Coleman v. Mitchell, 268 F.3d 417, 439 (6th Cir. 200Bugh v. Mitchell, 329 F.3d 496,
512 (6th Cir. 2003). This approach accords the state courts wide latitude in ruling on evidentiary
matters. Seymour, 224 F.3d at 552 (6th Cir. 2000).

Further, under the AEDPA, the court may gadnt relief if itwould have decided

the evidentiary question differentlyThe court may only grant relid@fPetitioner is able to show
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that the state court’s evidentiary ruling wasconflict with a decigin reached by the Supreme
Court on a question of law ortifie state court decided the evitlary issue differently than the
Supreme Court did on a set of madélyi indistinguishable factsSanders v. Freeman, 221 F.3d
846, 860 (6th Cir. 2000). Petitioner has not metdiffscult standard. Indeed, he does not cite
any Supreme Court authority support of his argument regardinhe admission of his prior
statements.
Petitioner posits that the state courtedrin applying two evidentiary rules:

Michigan Rule of Evidence 410 and MichiganI®of Evidence 804. The Michigan Court of
Appeals, however, concluded the trial doproperly admitted thenvestigative subpoena
testimony under Rule 804:

Defendant maintains that his statemenspant to the investigative subpoena was

inadmissible under MRE 804(b)(1) and the decisioenple v Farquharson, 274

Mich App 268; 731 Nw2d 797 (2007). MRED4 provides severaxceptions to

the general rule that hearsay statements are inadmissible at trial, and MRE

804(b)(1) specifically creates an exceptionformer testimony that mets certain

criteria. InFarquharson, this Court had to determine whether the exception to the

prohibition on the admission of hearsay lsgbto a deceased witness’ testimony

pursuant to an investigative subpoerkarquharson, 274 Mich App at 272-279.

MRE 804 and the decision Farquharson are, however, inapplicable to this case

because defendant’s statements are byitieh not hearsay. See MRE 801(d)(2).

For that reason, the prosecution did not have to establish an exception to the

prohibition on the admission of heaysatatements statl under MRE 802.

Consequently, the trial court did nat evhen it allowed the admission of these
statements.

(Mich. Ct. App. Op., ECF No. 1-1RPagelD.21.) The court of ppals’ detemination that
Petitioner’s investigative subpo& testimony was admissiblender the Michigan Rules of
Evidence binds this Court. Therefore, thditesny which Petitioner claims should have been
excluded as hearsay is simply not hearsay.

Even if the testimony were considered hearsay, Petitioner would not be entitled to

habeas relief. Although in some circumstantas,Confrontation Clausaay be implicated by
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the admission of hearsay testimossg Bugh, 329 F.3d at 506 (discussiMgaryland v. Craig, 497
U.S. 836, 846 (1990)daho v. Wright, 497 U.S. 805, 817-23 (199@)nited States v. Owens, 484
U.S. 554 (1988)0Ohio v. Roberts, 448 U.S. 56, 65 (1980)), theausf Petitioner's own past
statements cannot deprive Pefiier the opportuty to confront the withesses against him.
Moreover, as the Sixth Circuit has held, tBapreme Court has neveecognized that the
constitution is violated by the admiss of unreliable hearsay evidenc®esai v. Booker, 732
F.3d 628, 630-31 (6th Cir. 2013).skead, the Supreme Court has rmefiee]ld out the possibility
that ‘the introduction’ of ‘evidere’ in general could be ‘so egtnely unfair thaits admission
violates fundamental conceptions of justicdd. at 631 (quotindpowling, 493 U.S. at 352). Such
a standard is highly general. “‘&@more general the rule, the méeway courts have in reaching
outcomes in case-by-case detgrations,’—and, it follows, thdess likely a state court’s
application of the rule will be unreasonabléd. (quotingYarborough v. Alvarado, 541 U.S. 652,
664 (2004). Here, as Desai, the state court held that the admission of Petitioner’s investigative
subpoena testimony “fell within an established kagexception,” in this case for admissions by
a party-opponent under Michig&ule of Evidence 801(d)(2)d. “Where, as here, a state court
reasonably rejects a rule urgedtbg claimant but yet to be adegdtby the Supreme Court, it does
not unreasonably apply ebtshed federal law.”ld. at 632 (citingKknowles v. Mirzayance, 556
U.S. 111, 122 (2009).

The Michigan Court of Appeals alsommcluded that Petitioner’s testimony at
Morton’s preliminary examination was admissible. The issit vegard to that testimony,
however, was not hearsay. Instedtitioner objected to the adssion of thatestimony because

it was protected by the privilegefafded to plea negotiations under Michigan Rule of Evidence

17



Case 1:20-cv-01003-PLM-RSK ECF No. 2, PagelD.88 Filed 11/13/20 Page 18 of 26

410. The court of appeals determined thatpitiglege did not protecPetitioner’s preliminary
examination testimony:

Defendant also maintains that heliminary examiation testimony was
inadmissible under MRE 410, whichgwides, in relevant part:

Except as otherwise provided in thige, evidence of #following is not,
in any civil or criminal proceedingdmissible against the defendant who
made the plea or was a paigint in the plea discussions:

(1) A plea of guilty whib was later withdrawn;

(2) A plea of nolo contendere, excémt, to the extent that evidence
of a guilty plea would be admissible, evidence of a plea of nolo
contendere to a criminal clipgr may be admitted in a civil
proceeding to support a defenseniagt a claim asserted by the
person who entered the plea;

(3) Any statement made in the course of any proceedings under
MCR 6.302 or comparable state faderal procedure regarding
either of the foregoing pleas; or

(4) Any statement made in the ceerof plea discussions with an
attorney for the prosecuting authigrwhich do not result in a plea
of guilty or which result in a ph of guilty later withdrawn.

In this case, the prosecution did not stekadmission of evidence that defendant
entered a plea of guilty or nolo contenderghe admission ainy statement that

he made at a proceeding held undli€¢R 6.302. Therefore, MRE 410(1) through

(3) did not apply. The only question whether the statements made to police
officersf] and the preliminary examinationstenony constituted statements that
were “made in the course of plea discussions with an attorney for the prosecuting
authority” that reslted in a plea that wastir withdrawn. MRE 410(4).

* * *

The trial court also correctly deterremh that MRE 410(4) did not apply to
defendant’s testimony at Morton’'s ghiminary examingon. The assistant
prosecuting attorney tesefl at the suppssion hearing that, by the time of
Morton’s preliminary examirteon, the prosecution had discussed a plea deal with

2 Although Petitioner raised the objection with regard tostaéements he made to police, as well as the preliminary
examination testimony, only the prelimary examination testimony was inculpat. The Michigan Court of Appeals
concluded the statements to police also fell outside thteqiion of Rule 410. Petitioner’'s focus in his petition,
however, is only on the preliminary axination testimony. Accordingly, éhcourt of appeals’ resolution of the
“statements to police” issue is not includedhie block quote or discussed further herein.
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defendant and agreed to let him plea@¢cond-degree murder in exchange for his

cooperation in the prosecution of MortoAnd defendant testéd at the hearing

that he only testified at Mton’s preliminary examinatioafter he had agreed to a

plea deal with the prosecutioAs the trial court correctlgtated in its order denying

defendant’'s motion to suppress, defaritya testimony at the preliminary

examination was not testimony made ie tltourse of plea negotiations,” MRE

410(4); rather, it was testony provided pursuant to a plea agreement. A defendant

does not have a reasonable expectabonegotiate a plea while testifying under

oath at a preliminary examination. SBenn, 446 Mich at 415. Because

defendant’s testimony at the preliminaryagxnation was not made as part of the

plea discussions, MRE 410(4) did not precladenission of his teishony at trial.

Accordingly, the trial court did not abuge discretion when ilenied defendant’s

motion to suppress his statents and testimony. S&est, 278 Mich App at 353.
(Mich. Ct. App. Op., ECF No. 1-1, PagelD.21-2Zhe Michigan Court oAppeals’ determination
that the preliminary examination testimony is not plea negotiations protected by Rule 410 is a state
law decision that is binding on this Court. Maover, the court’s determations of the underlying
facts appear to be eminentBasonable on the record as Petitratescribes it and Petitioner does
not contend otherwise.

But, even if the state court got it wrosgmehow, Petitioner is nentitled to habeas

relief because he cannot show that the imprapenission of evidence privileged under Rule 410
is contrary to, or an unreasonable applicationcti#arly established federal law. The Supreme
Court has spoken only once regarding thalpel Federal Rule of Evidence 410nited Satesv.
Mezzanatto, 513 U.S. 196 (1995). The crux of that demn was that the privilege afforded by
Rule 410 was waivable. The Supee@ourt has never held thaethdmission of adence of plea
negotiations violatedue processSee, e.g., Whitaker v. Sephens, No. H-11-CV-2467, 2015 WL
1282182, at *7 (S.D. Tex. Mar. 17, 2015) (“The TC@Ad that the State’s alleged solicitation

and use of the proffer at tridid not violate due process right¥he Court may not countermand

3 Indeed, Petitioner does not challenge or respond to the court of appeals’ decision in any way. He simply repeats the
arguments he raised to that court.
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this decision unless it ‘was contrary tor, involved an unreasonable application dgarly
established federal law, as determined by the Supremeu@of the United States.’ . .United
Sates v. Mezzanatto resolves that the protections of FeddRule of Evidence 410 are waivable.
but shed no light on the constitutional implicationprfsecutorial use of evidence covered by the
rule in the absence of waiver. . . . Mr. Whitakes hat identified ‘clearlyestablished federal law’
with which the TCCA'’s decision adlicts.”). Accordingly, Petitbner is not entitled to habeas
relief on this claim.

V. Ineffective assistance of counsel

Plaintiff claims that counsel renderdueffective assistance when she advised
Petitioner that duress wasproper defense to a charge of naurdnd that his prior statements
would not be admissible at trial. Plaintiff conderit was that poor advice that prompted his plea
withdrawal.

In Strickland v. Washington, 466 U.S. 668 (1984), the Supreme Court established
a two-prong test by which to evaluate claimsnafffective assistance agbunsel. To establish a
claim of ineffectie assistance of counsel,etlpetitioner must prove: (1) that counsel's
performance fell below an objective standardezfsonableness; and (2atitounsel’s deficient
performance prejudiced the defendant resultirenininreliable or fundamentally unfair outcome.
Id. at 687. A court considering a claim ofeffective assistance rau “indulge a strong
presumption that counsel’'sorduct falls within the wide rage of reasonable professional
assistance.”ld. at 689. The defendant bears the buraleovercoming the presumption that the
challenged action might be codsred sound trial strategyd. (citing Michel v. Louisiana, 350
U.S. 91, 101 (1955)kee also Nagi v. United Sates, 90 F.3d 130, 135 (6th Cir. 1996) (holding
that counsel’s strategic decisionsrev@ard to attack). The coumust determine whether, in light

of the circumstances as they existed at the mheounsel’s actions, tie identified acts or
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omissions were outside the wide rangguadfessionally competent assistanc&tickland, 466
U.S. at 690. Even if a court determines tt@ainsel’s performance was outside that range, the
defendant is not entitled telief if counsel’s error lhno effect on the judgmentd. at 691.

The two-partSrickland test applies to challenges to guilty pleas based on
ineffective assistance of counselill v. Lockhart, 474 U.S. 52, 58 (1985). Regarding the first
prong, the court applies the sarstandard articulated itrickland for determining whether
counsel’s performance fell below an objective standamafonablenesdd. In analyzing the
prejudice prong, the focus is on whether counselisstitutionally deficienperformance affected
the outcome of the plea process. “[lJn ordesatisfy the ‘prejudice’ requirement, the defendant
must show that there is a reasonable probabiiay, but for counsel’s errors, he would not have
pleaded guilty and would have insisted on going to tridtl” at 59. Or, in Petitioner’s case,
Petitioner must show that, but for counsefmes, he would not have withdrawn his plegee,

e.g., Lafler v. Cooper, 566 U.S. 156 (2012Burt v. Titlow, 571 U.S. 12 (2013).

The Michigan Court of Appeals appliethe following standard to resolve

Petitioner’s claim:
“To establish a claim of in&fctive assistance of counsttie defendant must show
that counsel’s representation fell belan objective standardf reasonableness
under prevailing professional norms and that there is a reasonable probability that,
but for counsel’s unprofessional errors, the result of the proceeding would have

been different.” Gioglio, 296 Mich App at 22 (quotation marks and citation
omitted).

(Mich. Ct. App. Op., ECF No. 1-1, PagelD.23.) Although the court of appeals cites state authority
in support of that standardhe state authority it citesGioglio—derives the standard from
Strickland. People v. Gioglio, 815 N.W.2d 589, 596 (Mich. Ct. App. 2012). Thus, it cannot be

said that the statcourt applied the wrong standard.
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When a federal court reviews sdate court’s application oftrickland under
§ 2254(d), the deferential standardickland is “doubly” deferential.Harrington, 562 U.S. at
105 (citingKnowles, 556 U.S. at 123)ee also Burt, 571 U.S. at 13Cullen v. Pinholster, 563
U.S. 170, 190 (2011Premo v. Moore, 562 U.S. 115, 122 (2011). In those circumstances, the
guestion before the habeas court is “whether there is any reasonable argument that counsel satisfied
Srickland’'s deferential standard.’ld.; Jackson v. Houk, 687 F.3d 723, 740-41 (6th Cir. 2012)
(stating that the “Supreme Couras recently again underlined tléficulty of prevailing on a
Srickland claim in the context of halas and AEDPA . . ..") (citingarrington, 562 U.S. at 102).

The state appellate court carefully reviewled record to determine whether there
was support for Petitioner’s clainasid concluded there was not:

Defendant entered into a written pleaesment with the prosecution in which he
agreed to testify truthflyf against Morton and anyfwér codefendants or involved
parties concerning the death of Byrd angel shooting that occurred at the projects.
In exchange, the prosecution agreechtgept a plea to seconegree murder.
Defendant agreed at his plea hearing beahad not been threatened or promised
anything else in exchange for his plea.eThal court also informed defendant at
the plea hearing about the nature of thenaparder charge. Specifically, it advised
him that a jury could findhim guilty of first-degree muler, second-degree murder,
or manslaughter. Defendastated that he understood. fether agreed that the
trial court would, on the basis of his pld® sentencing him for second-degree
murder.

Defendant later sent the trial court cependence wherein he stated that he was
no longer willing to testify, which voidelis plea deal. Defendant later wrote a
lengthy letter to the trial coum which he stated thatsirial counsel lied to him
about the law to get him tokia the plea dealHe claimed that he was told that a
charge of open murder always resuliedife in prison even though that was not
true. He claimed that he was also ttddlie about Mortots involvement. He
maintained that defense counsel hadprovided him with advice about the law
and reported that he had gained his kieolge from a cellmate. He further asked
the trial court to suppresss previous statements.

The trial court discussed defendant’s dam to withdraw fromhis plea agreement
at a status conference. Defense coumgermed the trial court that defendant
believed that he was coerced into makingase statements at the plea hearing and
felt that he could not truthfly testify to those matters at Morton’s trial. For that
reason, he wanted to withdraw hiseg@lbut only on condition that his earlier
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statements would not be used against hibefendant agreed that that was his
position. The trial court warned defendémat it could not just make his earlier
statements go away. At that pointfatedant’'s mother interjected, and the trial
court gave defense counsel an opportunigotosult with defend# and his mother.
After consulting with defendant, defensauasel informed the court that she had
spoken to defendant and his mother abouie“thing that we didn’t talk about as
far as duress being a defense to his intdr@n he went down that alley . . . .” She
explained that defendant was under thederstanding that duress was a defense.”
She stated that “[w]e have now cleareatthp” and defendamio longer wanted to
withdraw his plea. Defendant agreed that, given the state of the law, he had to take
responsibility. The prosecutor respondeal the was no longer interested in the
plea deal given that defendant was statihat he would notestify against his
codefendants. The trial court determirtédt the defense should file a written
motion to withdraw the pleifhe wished to proceed.

Defense counsel filed a written motionwithdraw defendant’plea on June 23,
2017. In that motion, counsel wrote that defendant believed he had been coerced
into saying things that implicated a cpitacy to commit first-degree murder. She
further wrote that he would not be abletéstify to those matters at Morton’s trial
because the statements were not the trdtha hearing held later that month, the
prosecutor did not object, drthe trial court indicated that it would grant the
motion. The trial court entered arder granting the motion in July 2017.

There was no indication in defendant’'s espondence with theidt court that he
was induced into withdrawing his plea as a result of advice from his lawyer that his
statements could not lsed against him in the evehat he withdrewhis plea, or

that he could raise a duress defenseialt tindeed, deferaht suggested in his
letters that he was actiran his own and without the @de of counsel. The fact
that he specifically asked lave his previous statentsrsuppressed also belied his
position. Subsequent events stronglggested that defendammself knew that

his statements might be used agaimst &nd that it was not defense counsel who
misled him into thinking that duress was &ahse to the charge of murder. Notably,
the statements from the hewy held in June 2017, show that defense counsel was
aware that duress was not a defense talaeruand that she oected defendant’s
misunderstanding once she became aware of it.

Accordingly, on this record, defendant e established thedtual predicate for
his claim—he has not shown that defermeunsel improperlgdvised him about
the admissibility of his statements omroperly told him thatluress was a defense
before his decision to contact the trzalurt and try and withdraw from his plea
agreement.People v Carbin, 463 Mich 590, 600; 623 N@d 884 (2001) (stating
that the defendant bears the burden tobéistathe factual pradate of his claim
that he did not receive eftive assistance). Becauldendant has not shown that
defense counsel provided advice tHatl below an objective standard of
reasonableness under prevailing prof@ssi norms, his claim of ineffective
assistance of counsel fails. S&@glio, 296 Mich App at 22.
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The record also shows that defendant vaietl about whether to withdraw his deal
after being told that his atements could not be mattego away and that duress
was not a defense. Despitis vacillation, defenseotinsel filed a written motion
to withdraw defendant’s plea. It mus¢ understood on this record that defense
counsel filed the motion because defendasisted on withdrawing his plea even
after being properly advisedbout the ramificatios at the hearing. The motion was
carefully worded to establish groundswithdraw, but notably the defense no
longer conditioned the motion on the supggien of defendant’'s statements.
Hence, the record showed that defeosensel filed the matn to withdraw on
defendant’s behalf after def@ant repeatedly expresshis intent not to testify
against Morton, and after he had been prigpmdvised that & statements might
be used against him and that duress was m@fense to murder. For that reason,
even if this Court were to concludbat defense counsel improperly advised
defendant about the admissibility of hiatetments and the availability of the duress
defense—a supposition thathigyhly unlikely—defendant has not shown that, but
for the improper advice, he would not havighdrawn his plea. The record showed
that any misconceptions that he may hhad about the state of the law had been
cleared up before defense counsel fited written motion to withdraw on his
behalf. Moreover, defendant continued $sext that he couldot comply with his
plea agreement because to do so he wowld twlie about the underlying events.
Consequently, defendant cannot show,thait for defense counsel’'s allegedly
improper advice, he would not have kdtawn from his plea agreement—that is,
he cannot show that the outcomeuld have been different. Siek

(Mich. Ct. App. Op., ECF No. 1-1, PagelD.23-25.)

The factual findings by the Michigan Cowf Appeals precide a determination
that counsel was professionally unreasonableawiging advice to Petitioner. Moreover, even if
counsel provided improper advicegarding the admissibility of Bgoner’s prior statements or
the availability of duress as a defense to myrdsralleged by Petitionethe court of appeals’
factual determinations preclude a finding that Petitioner suffered prejudice as a result. The
appellate court’s factual findingere presumed to be correct, and Petitioner has the burden of
rebutting the presumption byear and convincing evidenc8 U.S.C. § 2254(e)(1Davis, 658
F.3d at 531l ancaster, 324 F.3d at 42%Bailey, 271 F.3d at 656.

Petitioner merely repeats the factual cotiters he made to the Michigan Court of

Appeals:
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[H]is counsel was ineffective for indicating to Mr. Burns that the statements made
pursuant to the investigative subpoena, matevitness warrant and the testimony
given during his co-defendant’s prelimany examination would not be admissible
against him during trial. She was alseffective for advisindnim that duress was

a viable defense to a homicidkearge under Michigan law.

(Pet'r's Appeal Br., ECF No. 1-2, PagelD.66.) efta is nothing in the record to support those
factual contentions. Therefore, Petitioner hakedato rebut the presnption of correctness
afforded the appellate court’s factual determinations regarding the professional reasonableness of
defense counsel’s conduct.

Moreover, Petitioner offers nothing tebut the presumption of correctness
afforded to the appellate court’s factual determinations regarding the events at the status
conference where Petitioner was advised that dwassot a defense to mardand that his prior
statements would not,enessarily, be excluded should wghdraw his plea. Under those
circumstances, Petitioner cannot show that balevhave not withdrawn his plea if his counsel
had only so advised him because the courtdsisad him and he chose to withdraw his plea
anyway.

Petitioner has failed to demonstrate thatciert of appeals’ fetual determinations
are unreasonable on the record. Petitioner hasfailsal to show thathe court of appeals’
determination that his defense counsel wasimeftective was contrary to, or an unreasonable
application of Srickland. Accordingly, he is noentitled to habeaslref on this claim.

VI. Certificate of Appealability

Under 28 U.S.C. 8§ 2253(c)(2), the Courtshdetermine whethea certificate of
appealability should be granted. A certificaieould issue if Petitioner has demonstrated a
“substantial showing of a deniaf a constitutional right.”28 U.S.C. § 2253(c)(2).

The Sixth Circuit Court of Appeals has dipaoved issuance tlanket denials of

a certificate of appealabilityMurphy v. Ohio, 263 F.3d 466, 467 (6th Cir. 2001) (per curiam).
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Rather, the district court must “engage in asaned assessment of each claim” to determine
whether a certificate is warranteltl. Each issue must be consig@munder the standards set forth
by the Supreme Court iack v. McDaniel, 529 U.S. 473 (2000) Murphy, 263 F.3d at 467.
Consequently, this Court has examined each of Petitioner’'s claims undg€iatkestandard.
Under Sack, 529 U.S. at 484, to warrant a grant tbe certificate, “[the petitioner must
demonstrate that reasonable jwisould find the districtourt’s assessment tife constitutional
claims debatable or wrong.ld. “A petitioner satisfies this standard by demonstrating that . . .
jurists could conclude the issues presentedadexjuate to deserve encouragement to proceed
further.” Miller-El v. Cockrell, 537 U.S. 322, 327 (2003). Ipglying this standard, the Court
may not conduct a full merits review, but mustitiits examination to a teshold inquiry into the
underlying merit of P&ioner’s claims.|d.

The Court finds that reasonable juristsuld not conclude that this Court's
dismissal of Petitioner’s claimgas debatable or wron@.herefore, the Couwtill deny Petitioner
a certificate of appealability. Meover, although Petitiondas failed to demotrate that he is in
custody in violation of the Constitution and has fatiednake a substantial showing of the denial
of a constitutional right, the Coutbes not conclude that any isfRetitioner mightaise on appeal
would be frivolous.Coppedge v. United Sates, 369 U.S. 438, 445 (1962).

Conclusion
The Court will enter a judgment dismisgithe petition and an order denying a

certificate of appealability.

Dated: November 13, 2020 /s/ Paul L. Malgne
Paul L. Maloney
United States District Judge
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