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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

ELMER CURRY,

Plaintiff, Case No. 1:22-cv-231
V. Honorable Phillip J. Green
J. VANWYCK, et al.,

Defendants.

/
OPINION

This is a civil rights action brought by a state prisoner under 42 U.S.C. § 1983.
Pursuant to 28 U.S.C. § 636(c) and Rule 73 of the Federal Rules of Civil Procedure,
Plaintiff consented to proceed in all matters in this action under the jurisdiction of a
United States magistrate judge. (ECF No. 5.)

This case is presently before the Court for preliminary review under the Prison
Litigation Reform Act, Pub. L. No. 104-134, 110 Stat. 1321 (1996) (PLRA), pursuant
to 28 U.S.C. §§ 1915(e)(2) and 1915A(b) and 42 U.S.C. § 1997e(c). The Court is
required to conduct this initial review prior to the service of the complaint. See In re
Prison Litigation Reform Act, 105 F.3d 1131, 1131, 1134 (6th Cir. 1997); McGore v.
Wrigglesworth, 114 F.3d 601, 604-05 (6th Cir. 1997). Service of the complaint on the
named defendant(s) is of particular significance in defining a putative defendant’s

relationship to the proceedings.
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“An individual or entity named as a defendant is not obliged to engage in
litigation unless notified of the action, and brought under a court’s authority, by
formal process.” Murphy Bros. v. Michetti Pipe Stringing, Inc., 526 U.S. 344, 347
(1999). “Service of process, under longstanding tradition in our system of justice, is
fundamental to any procedural imposition on a named defendant.” Id. at 350. “[O]ne
becomes a party officially, and is required to take action in that capacity, only upon
service of a summons or other authority-asserting measure stating the time within
which the party served must appear and defend.” Id. (citations omitted). That is,
“[ulnless a named defendant agrees to waive service, the summons continues to
function as the sine qua non directing an individual or entity to participate in a civil
action or forgo procedural or substantive rights.” Id. at 351. Therefore, the PLRA,
by requiring courts to review and even resolve a plaintiff’'s claims before service,
creates a circumstance where there may only be one party to the proceeding—the
plaintiff—at the district court level and on appeal. See, e.g., Conway v. Fayette Cnty.
Gov't, 212 F. App’x 418 (6th Cir. 2007) (stating that “[pJursuant to 28 U.S.C. § 1915A,
the district court screened the complaint and dismissed it without prejudice before
service was made upon any of the defendants . . . [such that] . . . only [the plaintiff]
[wa]s a party to this appeal”).

Here, Plaintiff has consented to a United States magistrate judge conducting
all proceedings in this case under 28 U.S.C. § 636(c). That statute provides that
“[u]pon the consent of the parties, a full-time United States magistrate judge . .. may

”»

conduct any or all proceedings . . . and order the entry of judgment in the case . . . .
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28 U.S.C. § 636(c). Because the named Defendants have not yet been served, the
undersigned concludes that they are not presently parties whose consent is required
to permit the undersigned to conduct a preliminary review under the PLRA, in the
same way that they are not parties who will be served with or given notice of this
opinion. See Neals v. Norwood, 59 F.3d 530, 532 (5th Cir. 1995) (“The record does not
contain a consent from the defendants[; hJowever, because they had not been served,
they were not parties to the action at the time the magistrate entered judgment.”).!
Under the Prison Litigation Reform Act, Pub. L. No. 104-134, 110 Stat. 1321
(1996) (PLRA), the Court is required to dismiss any prisoner action brought under
federal law if the complaint is frivolous, malicious, fails to state a claim upon which
relief can be granted, or seeks monetary relief from a defendant immune from such
relief. 28 U.S.C. §§ 1915(e)(2), 1915A; 42 U.S.C. § 1997e(c). The Court must read
Plaintiff’s pro se complaint indulgently, see Haines v. Kerner, 404 U.S. 519, 520
(1972), and accept Plaintiff’s allegations as true, unless they are clearly irrational or
wholly incredible. Denton v. Hernandez, 504 U.S. 25, 33 (1992). Applying these

standards, the Court will dismiss Plaintiff’s complaint for failure to state a claim.

1 But see Coleman v. Lab. & Indus. Rev. Comm’n of Wis., 860 F.3d 461, 471 (7th Cir.
2017) (concluding that, when determining which parties are required to consent to
proceed before a United States magistrate judge under 28 U.S.C. § 636(c), “context
matters” and the context the United States Supreme Court considered in Murphy
Bros. was nothing like the context of a screening dismissal pursuant to 28 U.S.C.
§§ 1915(e)(2) and 1915A(b), and 42 U.S.C. § 1997e(c)); Williams v. King, 875 F.3d 500,
503-04 (9th Cir. 2017) (relying on Black’s Law Dictionary for the definition of
“parties” and not addressing Murphy Bros.); Burton v. Schamp, 25 F.4th 198, 207
n.26 (3d Cir. 2022) (premising its discussion of “the term ‘parties’ solely in relation to
1ts meaning in Section 636(c)(1), and . . . not tak[ing] an opinion on the meaning of
‘parties’ in other contexts”).
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Discussion
I. Factual allegations

Plaintiff 1s presently incarcerated with the Michigan Department of
Corrections (MDOC) at the Lakeland Correctional Facility (LCF) in Coldwater,
Branch County, Michigan. The events about which he complains occurred at that
facility. Plaintiff sues the following LCF personnel: Warden Bryan Morrison, Food
Service Director J. VanWyck, Classification Director Patrick Daniels, and
Administrative Officer Jennifer Rohnig.

Plaintiff’s complaint, replete with passive voice and ambiguous sentence
breaks, does not offer a particularly clear set of factual allegations describing the
involvement of Defendants. To the extent that the Court can make sense of the
allegations, Plaintiff alleges that, in September 2021, he sought to join an “ongoing
lawsuit” related to COVID-19 exposure. (Compl., ECF No. 1, PagelD.3.) Plaintiff
does not specify what action he sought to join, but based on a document attached to
the complaint, he may be referring to a claim brought before the Michigan
Occupational Safety and Health Administration involving the MDOC’s enforcement
of COVID-19 safety protocols at the Gus Harrison Correctional Facility during 2020.
(See ECF No. 1-1, PagelD.13.) Plaintiff alleges that on October 30, 2021, after he
sought to join the lawsuit, he “was written a ‘theft infraction[] found to be
unfounded.” (Compl., ECF No. 1, PagelD.3.)

Around that time, for unexplained reasons, Plaintiff apparently also believed
that the food service area posed a danger. Plaintiff alleges that “notices” then

“resulted” to Defendants VanWyck, Daniels, and Rohnig “to no avail.” (Id.) Although

4
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these allegations are not clear, presumably, Plaintiff lodged formal or informal
grievances, or he otherwise raised his concerns about the danger he perceived, and
these three Defendants failed to respond to his satisfaction.

Either on October 30, 2021, or December 22, 2021, Plaintiff received a
misconduct ticket for disobeying a direct order because he refused to enter what he
believed was a dangerous area. (Id.) The complaint is not clear whether Plaintiff
refused to enter the food service area or if it was elsewhere. Presumably as a result,
Plaintiff was placed on “00” status.? Although the complaint does not explain further,
Plaintiff asserts that Defendant Daniels reclassified Plaintiff to another assignment
after Plaintiff was placed on “00” status.

Plaintiff contends that the “00” status impeded his civil litigation efforts with
unspecified co-complainants. On December 22, 2021, Plaintiff sent a kite to
Defendant Morrison, apparently complaining of the difficulties, “to no avail.” (Id.,
PagelD.4.)

Plaintiff seeks injunctive relief as well as compensatory and punitive damages.

II. Failure to state a claim
A complaint may be dismissed for failure to state a claim if it fails “to give the
defendant fair notice of what the . . . claim is and the grounds upon which it rests.”

Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007) (quoting Conley v. Gibson, 355

2 Classification to “00” status designates the individual as temporarily unemployable
within the prison. See, e.g., Robinson v. Grover, No. 2:21-cv-99, 2022 WL 969678, at
*7 (W.D. Mich. Mar. 31, 2022) (“classifying him as ‘00’ status, meaning that Plaintiff
was unemployable”).
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U.S. 41, 47 (1957)). While a complaint need not contain detailed factual allegations,
a plaintiff’s allegations must include more than labels and conclusions. Twombly,
550 U.S. at 555; Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (“Threadbare recitals of
the elements of a cause of action, supported by mere conclusory statements, do not
suffice.”). The court must determine whether the complaint contains “enough facts
to state a claim to relief that is plausible on its face.” Twombly, 550 U.S. at 570. “A
claim has facial plausibility when the plaintiff pleads factual content that allows the
court to draw the reasonable inference that the defendant is liable for the misconduct
alleged.” Igbal, 556 U.S. at 679. Although the plausibility standard is not equivalent
to a “probability requirement,’ . . . it asks for more than a sheer possibility that a
defendant has acted unlawfully.” Igbal, 556 U.S. at 678 (quoting Twombly, 550 U.S.
at 556). “[W]here the well-pleaded facts do not permit the court to infer more than
the mere possibility of misconduct, the complaint has alleged—but it has not
‘show[n]'—that the pleader is entitled to relief.” Igbal, 556 U.S. at 679 (quoting Fed.
R. Civ. P. 8(a)(2)); see also Hill v. Lappin, 630 F.3d 468, 470-71 (6th Cir. 2010)
(holding that the Twombly/Igbal plausibility standard applies to dismissals of
prisoner cases on initial review under 28 U.S.C. §§ 1915A(b)(1) and 1915(e)(2)(B)(1)).

To state a claim under 42 U.S.C. § 1983, a plaintiff must allege the violation of
a right secured by the federal Constitution or laws and must show that the
deprivation was committed by a person acting under color of state law. West v. Atkins,
487 U.S. 42, 48 (1988); Street v. Corr. Corp. of Am., 102 F.3d 810, 814 (6th Cir. 1996).

Because § 1983 is a method for vindicating federal rights, not a source of substantive
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rights itself, the first step in an action under § 1983 is to identify the specific
constitutional right allegedly infringed. Albright v. Oliver, 510 U.S. 266, 271 (1994).

Although Plaintiff’s allegations appear to touch on several legal issues, the
allegations involving the Defendants are scant. The only allegations involving
Defendants VanWyck, Daniels, Rohnig, and Morrison that could possibly support a
legal claim assert that they each did not respond to Plaintiff’s “notices,” kites, or
grievances to his liking.

To the extent that Plaintiff implies that Defendants violated his due process
rights, he has no due process right to file a grievance. The courts repeatedly have
held that there exists no constitutionally protected due process right to an effective
prison grievance procedure. See Hewitt v. Helms, 459 U.S. 460, 467 (1983); Walker v.
Mich. Dep’t of Corr., 128 F. App’x 441, 445 (6th Cir. 2005); Argue v. Hofmeyer, 80 F.
App’x 427, 430 (6th Cir. 2003); Young v. Gundy, 30 F. App’x 568, 569-70 (6th Cir.
2002); Carpenter v. Wilkinson, No. 99-3562, 2000 WL 190054, at *2 (6th Cir. Feb. 7,
2000); see also Antonelli v. Sheahan, 81 F.3d 1422, 1430 (7th Cir. 1996); Adams v.
Rice, 40 F.3d 72, 75 (4th Cir. 1994) (collecting cases). Michigan law does not create a
liberty interest in the grievance procedure. See Olim v. Wakinekona, 461 U.S. 238,
249 (1983); Keenan v. Marker, 23 F. App’x 405, 407 (6th Cir. 2001); Wynn v. Wolf, No.
93-2411, 1994 WL 105907, at *1 (6th Cir. Mar. 28, 1994). Because Plaintiff has no
liberty interest in the grievance process, Defendants’ conduct did not deprive him of

due process.
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Moreover, Defendants’ failure to process or act on Plaintiff’'s grievances—
whether formal or informal—did not violate his right to petition the government. The
First Amendment “right to petition the government does not guarantee a response to
the petition or the right to compel government officials to act on or adopt a citizen’s
views.” Apple v. Glenn, 183 F.3d 477, 479 (6th Cir. 1999); see also Minn. State Bd.
for Cmty. Colls. v. Knight, 465 U.S. 271, 285 (1984) (holding the right to petition
protects only the right to address government; the government may refuse to listen
or respond).

Furthermore, Defendants’ actions have not barred Plaintiff from seeking a
remedy for his grievances. See Cruz v. Beto, 405 U.S. 319, 321 (1972). “A prisoner’s
constitutional right to assert grievances typically is not violated when prison officials
prohibit only ‘one of several ways in which inmates may voice their complaints to,
and seek relief, from prison officials’ while leaving a formal grievance procedure
intact.” Griffin v. Berghuis, 563 F. App’x 411, 415-16 (6th Cir. 2014) (citing Jones v.
N.C. Prisoners’ Labor Union, Inc., 433 U.S. 119, 130 n.6 (1977)). Indeed, Plaintiff’s
ability to seek redress is underscored by his pro se invocation of the judicial process.
See Azeez v. DeRobertis, 568 F. Supp. 8, 10 (N.D. I1l. 1982). Even if Plaintiff had been
improperly prevented from filing a grievance, his right of access to the courts to
petition for redress of his grievances (i.e., by filing a lawsuit) cannot be compromised
by his inability to file institutional grievances, and he therefore cannot demonstrate
the actual injury required for an access-to-the-courts claim. See, e.g., Lewis v. Casey,

518 U.S. 343, 355 (1996) (requiring actual injury); Bounds v. Smith, 430 U.S. 817,
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821-24 (1977). The exhaustion requirement only mandates exhaustion of available
administrative remedies. See 42 U.S.C. § 1997e(a). If Plaintiff were improperly
denied access to the grievance process, the process would be rendered unavailable,
and exhaustion would not be a prerequisite for initiation of a civil rights action. See
Ross v. Blake, 578 U.S. 632, 640—44 (2016) (reiterating that, if the prisoner is barred
from pursuing a remedy by policy or by the interference of officials, the grievance
process is not available, and exhaustion is not required); Kennedy v. Tallio, 20 F.
App’x 469, 470-71 (6th Cir. 2001).

Moreover, to the extent Plaintiff intended to hold Defendants liable for the
actions of their subordinates, government officials, such as Defendants, may not be
held liable for the unconstitutional conduct of their subordinates under a theory of
respondeat superior or vicarious liability. Igbal, 556 U.S. at 676; Monell v. New York
City Dep’t of Soc. Servs., 436 U.S. 658, 691(1978); Everson v. Leis, 556 F.3d 484, 495
(6th Cir. 2009). A claimed constitutional violation must be based upon active
unconstitutional behavior. Grinter v. Knight, 532 F.3d 567, 575-76 (6th Cir. 2008);
Greene v. Barber, 310 F.3d 889, 899 (6th Cir. 2002). The acts of one’s subordinates
are not enough, nor can supervisory liability be based upon the mere failure to act.
Grinter, 532 F.3d at 576; Greene, 310 F.3d at 899; Summers v. Leis, 368 F.3d 881, 888
(6th Cir. 2004). “[A] plaintiff must plead that each Government-official defendant,
through the official’s own individual actions, has violated the Constitution.” Igbal,
556 U.S. at 676. Plaintiff has failed to allege that Defendants VanWyck, Daniels,

Rohnig, and Morrison engaged in any active unconstitutional behavior. For all the



Case 1:22-cv-00231-PJG ECF No. 8, PagelD.52 Filed 08/16/22 Page 10 of 10

foregoing reasons, Plaintiff fails to state a claim against them. Accordingly, the Court
will dismiss the complaint.

Conclusion

Having conducted the review required by the Prison Litigation Reform Act, the
Court determines that Plaintiff’s complaint will be dismissed for failure to state a
claim, under 28 U.S.C. §§ 1915(e)(2) and 1915A(b), and 42 U.S.C. § 1997e(c). The
Court must next decide whether an appeal of this action would be in good faith within
the meaning of 28 U.S.C. § 1915(a)(3). See McGore v. Wrigglesworth, 114 F.3d 601,
611 (6th Cir. 1997). Although the Court concludes that Plaintiff’s claims are properly
dismissed, the Court does not conclude that any issue Plaintiff might raise on appeal
would be frivolous. Coppedge v. United States, 369 U.S. 438, 445 (1962). Accordingly,
the Court does not certify that an appeal would not be taken in good faith. Should
Plaintiff appeal this decision, the Court will assess the $505.00 appellate filing fee
pursuant to § 1915(b)(1), see McGore, 114 F.3d at 610—-11, unless Plaintiff is barred
from proceeding in forma pauperis, e.g., by the “three-strikes” rule of § 1915(g). If he
1s barred, he will be required to pay the $505.00 appellate filing fee in one lump sum.

This is a dismissal as described by 28 U.S.C. § 1915(g).

A judgment consistent with this opinion will be entered.
Date: August 16, 2022 /s/ Phillip J. Green

PHILLIP J. GREEN
United States Magistrate Judge

10



