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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

RONNIE DANTE THOMAS,

Petitioner, Case No. 1:22-cv-511
V. Honorable Ray Kent
JAMES R. SCHIEBNER,

Respondent.

/
OPINION

This is a habeas corpus action filed by a state prisoner under 28 U.S.C. § 2241.! Pursuant
to 28 U.S.C. § 636(c) and Rule 73 of the Federal Rules of Civil Procedure, Petitioner consented to
proceed in all matters in this action under the jurisdiction of a United States magistrate judge.
(ECF No. 6.) Section 636(c) provides that “[u]pon the consent of the parties, a full-time United
States magistrate judge . . . may conduct any or all proceedings in a jury or nonjury civil matter

and order the entry of judgment in the case . . ..” 28 U.S.C. § 636(c).

! Although Petitioner brings his action under 28 U.S.C. § 2241, habeas corpus actions brought by
“a person in custody pursuant to the judgment of a State court” are governed by 28 U.S.C. § 2254.
Id. Section 2254 “allows state prisoners to collaterally attack either the imposition or the execution
of their sentences[.]” Bailey v. Wainwright, 951 F.3d 343, 348 (6th Cir. 2020) (Stranch, J.,
dissenting) (quoting Allen v. White, 185 F. App’x 487, 490 (6th Cir. 2006)); see also Rittenberry
v. Morgan, 468 F.3d 331, 336-37 (6th Cir. 2006). As a consequence, Petitioner’s filing is subject
to all of the requirements that apply to a petition filed under § 2254. Moreover, § 2241 petitions
by state prisoners are subject to the rules governing § 2254 petitions. See Rule 1(b), Rules
Governing § 2254 Cases.
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This case is presently before the Court for preliminary review pursuant to 28 U.S.C. § 2253
and Rule 4 of the Rules Governing § 2254 Cases. The Court is required to conduct this initial
review prior to the service of the petition. Rule 4, Rules Governing § 2254 Cases.

Service of the petition on the respondent is of particular significance in defining a putative
respondent’s relationship to the proceedings. “An individual or entity named as a defendant is not
obliged to engage in litigation unless notified of the action, and brought under a court’s authority,
by formal process.” Murphy Bros. v. Michetti Pipe Stringing, Inc., 526 U.S. 344, 347 (1999).
“Service of process, under longstanding tradition in our system of justice, is fundamental to any
procedural imposition on a named defendant.” Id. at 350. “[O]ne becomes a party officially, and
is required to take action in that capacity, only upon service of a summons or other authority-
asserting measure stating the time within which the party served must appear and defend.” /d.
(citations omitted). That is, “[u]nless a named defendant agrees to waive service, the summons
continues to function as the sine qua non directing an individual or entity to participate in a civil
action or forgo procedural or substantive rights.” Id. at 351.

Rule 4, by requiring courts to review and even resolve the petition before service, creates
a circumstance where there may only be one party to the proceeding—the petitioner. Because
Respondent has not yet been served, the undersigned concludes that Respondent is not presently a
party whose consent is required to permit the undersigned to conduct a preliminary review of the
petition. See Neals v. Norwood, 59 F.3d 530, 532 (5th Cir. 1995) (“The record does not contain a

consent from the defendants[; hJowever, because they had not been served, they were not parties



to the action at the time the magistrate entered judgment.”).? Petitioner’s consent is sufficient to
permit the undersigned to conduct the Rule 4 review.

The Court conducts a preliminary review of the petition under Rule 4 to determine whether
“it plainly appears from the face of the petition and any exhibits annexed to it that the petitioner is
not entitled to relief in the district court.” Rule 4, Rules Governing § 2254 Cases; see 28 U.S.C.
§ 2243. If so, the petition must be summarily dismissed. Rule 4; see Allen v. Perini, 424 F.2d 134,
141 (6th Cir. 1970) (discussing that district court has the duty to “screen out” petitions that lack
merit on their face). A dismissal under Rule 4 includes those petitions which raise legally frivolous
claims, as well as those containing factual allegations that are palpably incredible or false. Carson
v. Burke, 178 F.3d 434, 43637 (6th Cir. 1999). After undertaking the review required by Rule 4,
the Court will dismiss the petition because, as set forth below, it is second or successive and
Petitioner has failed to obtain authorization from the Sixth Circuit Court of Appeals. Therefore,
this Court does not have jurisdiction to consider the merits of the petition.

Petitioner Ronnie Dante Thomas is incarcerated with the Michigan Department of
Corrections at the Muskegon Correctional Facility (MCF) in Muskegon, Muskegon County,
Michigan. This is not Petitioner’s first habeas corpus action challenging his convictions and

sentences. On December 1, 2008, Petitioner filed a petition in the United States District Court for

2 But see Coleman v. Lab. & Indus. Rev. Comm’n of Wis., 860 F.3d 461, 471 (7th Cir. 2017)
(concluding that, when determining which parties are required to consent to proceed before a
United States magistrate judge under 28 U.S.C. § 636(c), “context matters” and the context the
United States Supreme Court considered in Murphy Bros. was nothing like the context of a
screening dismissal pursuant to 28 U.S.C. §§ 1915(e)(2) and 1915A(b), and 42 U.S.C. § 1997¢(c));
Williams v. King, 875 F.3d 500, 503—-04 (9th Cir. 2017) (relying on Black’s Law Dictionary for
the definition of “parties” and not addressing Murphy Bros.); Burton v. Schamp, 25 F.4th 198, 207
n.26 (3d Cir. 2022) (premising its discussion of “the term “parties’ solely in relation to its meaning
in Section 636(c)(1), and . . . not tak[ing] an opinion on the meaning of ‘parties’ in other contexts™).



the Eastern District of Michigan. The petition was dismissed on July 12, 2010, for failure to raise
a meritorious federal claim.

Petitioner’s current petition is subject to the “second or successive” provision of the
Antiterrorism and Effective Death Penalty Act, Pub. L. 104-132, 110 Stat. 1214 (AEDPA).
28 U.S.C. § 2244(b); see also Cress v. Palmer, 484 F.3d 844, 852 (6th Cir. 2007). A successive
petition raises grounds identical to those raised and rejected in a prior petition. Kuhlmann v.
Wilson, 477 U.S. 436, 444 n.6 (1986) (plurality) (citing Sanders v. United States, 373 U.S. 1,
15-17 (1963)); Lonberger v. Marshall, 808 F.2d 1169, 1173 (6th Cir. 1987). A second petition is
one which alleges new and different grounds for relief after a first petition was denied. McCleskey
v. Zant, 499 U.S. 467, 470 (1991); see also Burger v. Zant, 984 F.2d 1129, 1132-33
(11th Cir. 1993) (distinguishing second petitions and successive petitions).

A prior dismissal with prejudice has a preclusive effect under § 2244, though a prior
dismissal without prejudice does not. See Stewart v. Martinez-Villareal, 523 U.S. 637, 64346
(1998). Both dismissals on the merits and certain types of decisions reached before a merits
determination are dismissals with prejudice that have a preclusive effect. Carlson v. Pitcher, 137
F.3d 416, 419 (6th Cir. 1997) (citing Benton v. Washington, 106 F.3d 162, 164 (7th Cir. 1996)).
For example, a dismissal with prejudice based on procedural default is “on the merits” and, thus,
a subsequent habeas application would be second or successive. In re Cook, 215 F.3d 606, 608
(6th Cir. 2000). Similarly, a dismissal on the basis of the statute of limitations is a decision on the
merits, rendering a subsequent application second or successive. See Murray v. Greiner, 394 F.3d
78, 81 (2d Cir. 2005) (“We hold that dismissal of a § 2254 petition for failure to comply with the
one-year statute of limitations constitutes an adjudication on the merits that renders future petitions

under § 2254 challenging the same conviction ‘second or successive’ petitions under § 2244(b).”).



Petitioner’s previous habeas action was dismissed on the merits; thus, the instant petition is second
or successive.

Before a second or successive application may be filed in the district court, the applicant
must move in the court of appeals for an order authorizing the district court to consider the
application. 28 U.S.C. § 2244(b)(3)(A); see also Tyler v. Cain, 533 U.S. 656, 661 n.3 (2001)
(discussing that the circuit court may authorize the petition upon a prima facie showing that the
claim satisfies § 2244(b)(2); to survive dismissal in the district court, the application must actually
show the statutory standard). Petitioner did not seek the approval of the Sixth Circuit Court of
Appeals before filing this petition. For that reason, the Court does not have jurisdiction to decide
the petition.

Typically, the appropriate disposition is a transfer of the case to the Sixth Circuit Court of
Appeals pursuant to 28 U.S.C. § 1631. In re Sims, 111 F.3d 45, 47 (6th Cir. 1997). In this instance,
however, on May 18, 2022, the Sixth Circuit denied Petitioner authorization to file the claims he
raises herein. (6th Cir. Order, ECF No. 1-1, PagelD.15-16.) The Sixth Circuit denied a similar
motion for authorization on May 6, 2022, In re Ronnie Thomas, No. 22-1009 (6th Cir. May 6,
2022), and the court has refused to entertain Petitioner’s most recent request for a rehearing, see
May 24, 2022 Correspondence, In re Ronnie Thomas, No. 22-1009 (6th Cir. May 24, 2022),
available at https://ca6-ecf.sso.dcn/cmect/jsp/CaseSummary.jsp?caseNum=22-1009&incOrig
Dkt=Y &incDktEntries=Y (visited June 29, 2022). Nonetheless, Petitioner waited just days before
filing the petition anyway. There is nothing in the petition to suggest any change of circumstances
during those two weeks that would warrant another attempt to file the same claims. Petitioner’s

cavalier disregard of the Sixth Circuit’s denial of authorization should not be rewarded with



another bite at the apple. Accordingly, rather than transferring the petition to the Sixth Circuit, the
Court will simply dismiss the petition for lack of jurisdiction.

Under 28 U.S.C. § 2253(c)(2), the Court must determine whether a certificate of
appealability should be granted. A certificate should issue if Petitioner has demonstrated a
“substantial showing of a denial of a constitutional right.” 28 U.S.C. § 2253(c)(2).

The Sixth Circuit Court of Appeals has disapproved issuance of blanket denials of a
certificate of appealability. Murphy v. Ohio, 263 F.3d 466, 467 (6th Cir. 2001) (per curiam).
Rather, the district court must “engage in a reasoned assessment of each claim” to determine
whether a certificate is warranted. /d. Each issue must be considered under the standards set forth
by the Supreme Court in Slack v. McDaniel, 529 U.S. 473 (2000). Murphy, 263 F.3d at 467.
Consequently, this Court has examined each of Petitioner’s claims under the Slack standard. Under
Slack, 529 U.S. at 484, to warrant a grant of the certificate, “[t]he petitioner must demonstrate that
reasonable jurists would find the district court’s assessment of the constitutional claims debatable
or wrong.” Id. “A petitioner satisfies this standard by demonstrating that . . . jurists of reason could
conclude the issues presented are adequate to deserve encouragement to proceed further.”
Miller-El v. Cockrell, 537 U.S. 322, 327 (2003). In applying this standard, the Court may not
conduct a full merits review, but must limit its examination to a threshold inquiry into the
underlying merit of Petitioner’s claims. /d.

The Court finds that reasonable jurists could not conclude that this Court’s dismissal of
Petitioner’s claims was debatable or wrong. Therefore, the Court will deny Petitioner a certificate
of appealability. Moreover, for the same reasons the Court concludes that Petitioner is not entitled

to relief from this Court and is not entitled to a certificate of appealability, the Court also concludes



that any issue Petitioner might raise on appeal would be frivolous. Coppedge v. United States, 369
U.S. 438, 445 (1962).

Petitioner has also moved for summary judgment (ECF No. 13) and for immediate release
on bond (ECF No. 12), and for home confinement (ECF No. 16). Because the Court does not have
jurisdiction to consider Petitioner’s request for habeas relief, the Court will deny Petitioner’s
motions.

Conclusion
The Court will enter a judgment dismissing the petition and an order denying a certificate

of appealability and Petitioner’s pending motions.

Dated:  July 25, 2022 /s/ Ray Kent
Ray Kent
United States Magistrate Judge




