
 

 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 
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______ 
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v. 
 
MICHIGAN DEPARTMENT OF 
CORRECTIONS et al., 
 

Defendants. 

____________________________/ 

 
 
Case No. 1:23-cv-285 
 
Honorable Ray Kent 
 
 
 
 
 

OPINION 

This is a civil rights action brought by a state prisoner under 42 U.S.C. § 1983. Plaintiff 

has been granted leave to proceed in forma pauperis. (ECF No. 4.) Plaintiff has been granted leave 

to proceed in forma pauperis. (ECF No. 4.) Pursuant to 28 U.S.C. § 636(c) and Rule 73 of the 

Federal Rules of Civil Procedure, Plaintiff consented to proceed in all matters in this action under 

the jurisdiction of a United States magistrate judge. (ECF No. 1, PageID.4.) 

This case is presently before the Court for preliminary review under the Prison Litigation 

Reform Act, Pub. L. No. 104-134, 110 Stat. 1321 (1996) (PLRA), pursuant to 28 U.S.C.  

§§ 1915(e)(2) and 1915A(b), and 42 U.S.C. § 1997e(c). The Court is required to conduct this initial 

review prior to the service of the complaint. See In re Prison Litig. Reform Act, 105 F.3d 1131, 

1131, 1134 (6th Cir. 1997); McGore v. Wrigglesworth, 114 F.3d 601, 604–05 (6th Cir. 1997). 

Service of the complaint on the named defendants is of particular significance in defining a 

putative defendant’s relationship to the proceedings. 

“An individual or entity named as a defendant is not obliged to engage in litigation unless 

notified of the action, and brought under a court’s authority, by formal process.” Murphy Bros. v. 
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Michetti Pipe Stringing, Inc., 526 U.S. 344, 347 (1999). “Service of process, under longstanding 

tradition in our system of justice, is fundamental to any procedural imposition on a named 

defendant.” Id. at 350. “[O]ne becomes a party officially, and is required to take action in that 

capacity, only upon service of a summons or other authority-asserting measure stating the time 

within which the party served must appear and defend.” Id. (citations omitted). That is, “[u]nless 

a named defendant agrees to waive service, the summons continues to function as the sine qua non 

directing an individual or entity to participate in a civil action or forgo procedural or substantive 

rights.” Id. at 351. Therefore, the PLRA, by requiring courts to review and even resolve a plaintiff’s 

claims before service, creates a circumstance where there may only be one party to the 

proceeding—the plaintiff—at the district court level and on appeal. See, e.g., Conway v. Fayette 

Cnty. Gov’t, 212 F. App’x 418 (6th Cir. 2007) (“Pursuant to 28 U.S.C. § 1915A, the district court 

screened the complaint and dismissed it without prejudice before service was made upon any of 

the defendants . . . [such that] . . . only [the plaintiff] [wa]s a party to this appeal.”). 

Here, Plaintiff has consented to a United States magistrate judge conducting all 

proceedings in this case under 28 U.S.C. § 636(c). That statute provides that “[u]pon the consent 

of the parties, a full-time United States magistrate judge . . . may conduct any or all  

proceedings . . . and order the entry of judgment in the case . . . .” 28 U.S.C. § 636(c). Because the 

named Defendants have not yet been served, the undersigned concludes that they are not presently 

parties whose consent is required to permit the undersigned to conduct a preliminary review under 

the PLRA, in the same way they are not parties who will be served with or given notice of this 

opinion. See Neals v. Norwood, 59 F.3d 530, 532 (5th Cir. 1995) (“The record does not contain a 
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consent from the defendants[; h]owever, because they had not been served, they were not parties 

to th[e] action at the time the magistrate entered judgment.”).1 

Under the PLRA, the Court is required to dismiss any prisoner action brought under federal 

law if the complaint is frivolous, malicious, fails to state a claim upon which relief can be granted, 

or seeks monetary relief from a defendant immune from such relief. 28 U.S.C. §§ 1915(e)(2), 

1915A; 42 U.S.C. § 1997e(c). The Court must read Plaintiff’s pro se complaint indulgently, see 

Haines v. Kerner, 404 U.S. 519, 520 (1972), and accept Plaintiff’s allegations as true, unless they 

are clearly irrational or wholly incredible. Denton v. Hernandez, 504 U.S. 25, 33 (1992). Applying 

these standards, the Court will dismiss Plaintiff’s complaint on grounds of immunity and for failure 

to state a claim. 

Discussion 

 Factual Allegations 

Plaintiff is presently incarcerated with the Michigan Department of Corrections (MDOC) 

at the Ionia Correctional Facility (ICF) in Ionia, Ionia County, Michigan. The events about which 

he complains occurred at that facility. Plaintiff sues the MDOC and Corrections Officer Hoff. 

Plaintiff indicates that he is suing Defendants in their official capacities only. (ECF No. 1, 

PageID.2.)  

 
1 But see Coleman v. Lab. & Indus. Rev. Comm’n of Wis., 860 F.3d 461, 471 (7th Cir. 2017) 
(concluding that, when determining which parties are required to consent to proceed before a 
United States magistrate judge under 28 U.S.C. § 636(c), “context matters” and the context the 
United States Supreme Court considered in Murphy Bros. was nothing like the context of a 
screening dismissal pursuant to 28 U.S.C. §§ 1915(e)(2) and 1915A(b), and 42 U.S.C. § 1997e(c)); 
Williams v. King, 875 F.3d 500, 503–04 (9th Cir. 2017) (relying on Black’s Law Dictionary for 
the definition of “parties” and not addressing Murphy Bros.); Burton v. Schamp, 25 F.4th 198, 207 
n.26 (3d Cir. 2022) (premising its discussion of “the term ‘parties’ solely in relation to its meaning 
in Section 636(c)(1), and . . . not tak[ing] an opinion on the meaning of ‘parties’ in other contexts”). 
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Plaintiff alleges that on February 5, 2023, he was on the yard when Defendant Hoff took 

Plaintiff’s replacement television. (Id., PageID.3.) When Plaintiff returned to his unit, he was 

escorted to the showers by Defendant Hoff and Officer DeBoer (not a party). Plaintiff asked 

Defendant Hoff if he was going to give back the television; Defendant Hoff responded that Plaintiff 

would not get it back because it was damaged. (Id.) Plaintiff said it was in the same condition that 

it was in when he first got it. (Id.) Defendant Hoff replied, “Yeah, like I believe that s***.” (Id.) 

Plaintiff stated that he would “just write it up.” (Id.) Defendant Hoff said, “I tell you what[,] you 

suck my d*** and I will give it back.” (Id.) 

Plaintiff claims that since he filed a grievance, Defendant Hoff has been allowed to work 

in the unit “repeatedly handling [Plaintiff’s] food, mail[,] and even on 2 occasions shaking down 

[Plaintiff’s] room.” (Id.) Plaintiff contends this is a violation of the MDOC’s Prison Rape 

Elimination Act (PREA) policy because Defendant Hoff has been “given numerous opportunit[ies] 

to retaliate.” (Id.) For example, Plaintiff alleges that on March 13, 2023, Defendant Hoff “shook 

[Plaintiff’s] room down once again” and threw Plaintiff’s coffee cup lid in the trash can. (Id.) 

When Plaintiff asked why he did so, Defendant Hoff responded, “Because I’m on bulls***.” (Id.) 

Plaintiff contends that “from now on,” he is not leaving his cell when Defendant Hoff is working. 

(Id.) 

Based on the foregoing, the Court construes Plaintiff’s complaint to assert a First 

Amendment retaliation claim, an Eighth Amendment claim regarding Defendant Hoff’s sexual 

harassment, a Fourteenth Amendment due process claim regarding the deprivation of Plaintiff’s 

television, a claim alleging violations of the PREA, and a claim alleging violations of MDOC 

policy. Plaintiff seeks $500,000.00 in damages. (Id., PageID.4.) 
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 Immunity 

As noted above, Plaintiff sues the MDOC and Defendant Hoff in their official capacities 

only. A suit against an individual in his or her official capacity is equivalent to a suit against the 

governmental entity; in this case, the MDOC. See Will v. Mich. Dep’t of State Police, 491 U.S. 58, 

71 (1989); Matthews v. Jones, 35 F.3d 1046, 1049 (6th Cir. 1994). The states and their departments 

are immune under the Eleventh Amendment from suit in the federal courts, unless the state has 

waived immunity or Congress has expressly abrogated Eleventh Amendment immunity by statute. 

See Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89, 98–101 (1984); Alabama v. Pugh, 

438 U.S. 781, 782 (1978); O’Hara v. Wigginton, 24 F.3d 823, 826 (6th Cir. 1994). Congress has 

not expressly abrogated Eleventh Amendment immunity by statute, Quern v. Jordan, 440 U.S. 

332, 341 (1979), and the State of Michigan has not consented to civil rights suits in federal court. 

Abick v. Michigan, 803 F.2d 874, 877 (6th Cir. 1986). In numerous opinions, the United States 

Court of Appeals for the Sixth Circuit has specifically held that the MDOC is absolutely immune 

from a § 1983 suit under the Eleventh Amendment. See, e.g., Harrison v. Michigan, 722 F.3d 768, 

771 (6th Cir. 2013); Diaz v. Mich. Dep’t of Corr., 703 F.3d 956, 962 (6th Cir. 2013); McCoy v. 

Michigan, 369 F. App’x 646, 653–54 (6th Cir. 2010). 

Here, Plaintiff seeks only monetary damages. Official capacity defendants, however, are 

absolutely immune from monetary damages. See Will, 491 U.S. at 71; Turker v. Ohio Dep’t of 

Rehab. & Corr., 157 F.3d 453, 456 (6th Cir. 1998). For that reason alone, Plaintiff’s federal claims 

are subject to dismissal. Moreover, as discussed below, Plaintiff fails to state a claim for relief 

against any named Defendant. 

 Failure to State a Claim 

A complaint may be dismissed for failure to state a claim if it fails “to give the defendant 

fair notice of what the . . . claim is and the grounds upon which it rests.” Bell Atl. Corp. v. Twombly, 
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550 U.S. 544, 555 (2007) (quoting Conley v. Gibson, 355 U.S. 41, 47 (1957)). While a complaint 

need not contain detailed factual allegations, a plaintiff’s allegations must include more than labels 

and conclusions. Id.; Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (“Threadbare recitals of the 

elements of a cause of action, supported by mere conclusory statements, do not suffice.”). The 

court must determine whether the complaint contains “enough facts to state a claim to relief that 

is plausible on its face.” Twombly, 550 U.S. at 570. “A claim has facial plausibility when the 

plaintiff pleads factual content that allows the court to draw the reasonable inference that the 

defendant is liable for the misconduct alleged.” Iqbal, 556 U.S. at 679. Although the plausibility 

standard is not equivalent to a “‘probability requirement,’ . . . it asks for more than a sheer 

possibility that a defendant has acted unlawfully.” Id. at 678 (quoting Twombly, 550 U.S. at 556). 

“[W]here the well-pleaded facts do not permit the court to infer more than the mere possibility of 

misconduct, the complaint has alleged—but it has not ‘show[n]’—that the pleader is entitled to 

relief.” Id. at 679 (quoting Fed. R. Civ. P. 8(a)(2)); see also Hill v. Lappin, 630 F.3d 468, 470–71 

(6th Cir. 2010) (holding that the Twombly/Iqbal plausibility standard applies to dismissals of 

prisoner cases on initial review under 28 U.S.C. §§ 1915A(b)(1) and 1915(e)(2)(B)(ii)). 

To state a claim under 42 U.S.C. § 1983, a plaintiff must allege the violation of a right 

secured by the federal Constitution or laws and must show that the deprivation was committed by 

a person acting under color of state law. West v. Atkins, 487 U.S. 42, 48 (1988); Street v. Corr. 

Corp. of Am., 102 F.3d 810, 814 (6th Cir. 1996). Because § 1983 is a method for vindicating 

federal rights, not a source of substantive rights itself, the first step in an action under § 1983 is to 

identify the specific constitutional right allegedly infringed. Albright v. Oliver, 510 U.S. 266, 271 

(1994). 
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A. Section 1983 Claims 

1. Defendant MDOC 

As noted above, the MDOC is absolutely immune from a § 1983 suit under the Eleventh 

Amendment. In addition, the State of Michigan (acting through the MDOC) is not a “person” who 

may be sued under § 1983 for money damages. See Lapides v. Bd. of Regents, 535 U.S. 613, 617 

(2002) (citing Will, 491 U.S. at 66); Harrison, 722 F.3d at 771. Therefore, Plaintiff’s claims against 

the MDOC also are properly dismissed for failure to state a claim. 

2. Defendant Hoff 

a. First Amendment Retaliation 

The Court has construed Plaintiff’s complaint to assert a First Amendment retaliation claim 

against Defendant Hoff. Plaintiff contends that after he filed a PREA complaint against Defendant 

Hoff, Defendant Hoff continued to work in Plaintiff’s unit “repeatedly handling [his] food, mail[,] 

and even on 2 occasions shaking down [Plaintiff’s] room.” (ECF No. 1, PageID.3.)  

Retaliation based upon a prisoner’s exercise of his or her constitutional rights violates the 

Constitution. See Thaddeus-X v. Blatter, 175 F.3d 378, 394 (6th Cir. 1999) (en banc). In order to 

set forth a First Amendment retaliation claim, a plaintiff must establish three elements: (1) he was 

engaged in protected conduct; (2) an adverse action was taken against him that would deter a 

person of ordinary firmness from engaging in that conduct; and (3) the adverse action was 

motivated, at least in part, by the protected conduct. Id. Moreover, a plaintiff must be able to prove 

that the exercise of the protected right was a substantial or motivating factor in the defendant’s 

alleged retaliatory conduct. See Smith v. Campbell, 250 F.3d 1032, 1037 (6th Cir. 2001) (citing 

Mount Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 287 (1977)). 

It is well recognized that “retaliation” is easy to allege and that it can seldom be 

demonstrated by direct evidence. See Harbin-Bey v. Rutter, 420 F.3d 571, 580 (6th Cir. 2005); 
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Murphy v. Lane, 833 F.2d 106, 108 (7th Cir. 1987). “[A]lleging merely the ultimate fact of 

retaliation is insufficient.” Murphy, 833 F.2d at 108. “[C]onclusory allegations of retaliatory 

motive ‘unsupported by material facts will not be sufficient to state . . a claim under § 1983.’” 

Harbin-Bey, 420 F.3d at 580 (quoting Gutierrez v. Lynch, 826 F.2d 1534, 1538–39 (6th Cir. 

1987)); see also Murray v. Unknown Evert, 84 F. App’x 553, 556 (6th Cir. 2003) (discussing that 

in complaints screened pursuant to 28 U.S.C. § 1915A, “[c]onclusory allegations of retaliatory 

motive with no concrete and relevant particulars fail to raise a genuine issue of fact for trial” 

(internal quotation marks omitted)); Lewis v. Jarvie, 20 F. App’x 457, 459 (6th Cir. 2001) (“[B]are 

allegations of malice on the defendants’ parts are not enough to establish retaliation claims [that 

will survive § 1915A screening].” (citing Crawford-El v. Britton, 523 U.S. 574, 588 (1998))). 

Plaintiff has adequately alleged protected conduct by stating that he filed a PREA 

complaint against Defendant Hoff. See Smith v. Campbell, 250 F.3d 1032, 1037 (6th Cir. 2001); 

Herron v. Harrison, 203 F.3d 410, 415 (6th Cir. 2000). As explained below, however, Plaintiff’s 

allegations regarding the second and third elements of a First Amendment retaliation claim fall 

short. 

As to the second element, the adverseness inquiry is an objective one and does not depend 

on how a particular plaintiff reacted. The relevant question is whether the defendants’ conduct is 

“capable of deterring a person of ordinary firmness”; the plaintiff need not show actual deterrence. 

Bell v. Johnson, 308 F.3d 594, 606 (6th Cir. 2002) (emphasis in original). Although Plaintiff 

references Defendant Hoff’s handling of his food or mail, he does not allege any facts suggesting 

that Defendant Hoff engaged in any adverse actions with respect to those items. Plaintiff does 

mention that Defendant Hoff shook down Plaintiff’s area twice, and that he threw away Plaintiff’s 

coffee cup lid on one occasion. (ECF No. 1, PageID.3.) A cell search may be considered 
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sufficiently adverse to satisfy the adverse-action requirement of Thaddeus-X, where the search 

leaves the cell in disarray and results in the confiscation or destruction of materials. See Bell v. 

Johnson, 308 F.3d 594, 606 (6th Cir. 2002) (citing Walker v. Bain, 257 F.3d 660, 664 (6th Cir. 

2001)). Here, Plaintiff does not allege facts suggesting that his area was left in disarray, and the 

only item he mentions being taken is his coffee cup lid. 

Nevertheless, even assuming that the shakedowns of Plaintiff’s area constituted adverse 

action, Plaintiff merely alleges the ultimate fact of retaliation with respect to Defendant Hoff. 

Plaintiff alleges no facts to suggest that Defendant Hoff was even aware of the PREA complaint 

that Plaintiff had filed. Although Plaintiff appears to have construed Defendant Hoff’s statement 

of “because I’m on bulls***” to be a reference to Plaintiff’s PREA complaint, Plaintiff alleges no 

facts to support that inference. Moreover, although it appears that Plaintiff filed his PREA 

complaint prior to the shakedown of his area, Plaintiff alleges no facts about when he filed his 

PREA complaint. Simply because one event precedes another by some unspecified amount of time 

does not automatically show retaliation. See Coleman v. Bowerman, 474 F. App’x 435, 437 (6th 

Cir. 2012) (holding that temporal proximity to the filing of a grievance is insufficient because any 

adverse action “would likely be in ‘close temporal proximity’ to one of [the plaintiff's] many 

grievances or grievance interviews”); cf. Skinner v. Bolden, 89 F. App’x 579, 580 (6th Cir. 2004) 

(noting that “[c]onclusory allegations of temporal proximity are not sufficient to show a retaliatory 

motive”). In sum, Plaintiff’s complaint is devoid of facts from which the Court could plausibly 

infer that Defendant Hoff shook down Plaintiff’s area because of Plaintiff’s PREA complaint. 

Plaintiff’s First Amendment retaliation claim falls far short of the pleading requirements of Rule 8 

of the Federal Rules of Civil Procedure. Accordingly, the Court will dismiss Plaintiff’s First 

Amendment retaliation claim against Defendant Hoff. 
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b. Eighth Amendment Sexual Harassment 

The Court has construed Plaintiff’s complaint to assert an Eighth Amendment claim against 

Defendant Hoff for sexual harassment for when Defendant Hoff stated, “I tell you what[,] you 

suck my d*** and I will give [the television] back.” (ECF No. 1, PageID.3.) 

The Eighth Amendment imposes a constitutional limitation on the power of the states to 

punish those convicted of crimes. Punishment may not be “barbarous;” nor may it contravene 

society’s “evolving standards of decency.” Rhodes v. Chapman, 452 U.S. 337, 345–46 (1981). The 

Eighth Amendment, therefore, prohibits conduct by prison officials that involves the “unnecessary 

and wanton infliction of pain.” Ivey v. Wilson, 832 F.2d 950, 954 (6th Cir. 1987) (per curiam) 

(quoting Rhodes, 452 U.S. at 346). The deprivation alleged must result in the denial of the 

“minimal civilized measure of life’s necessities.” Rhodes, 452 U.S. at 347; see also Wilson v. 

Yaklich, 148 F.3d 596, 600–01 (6th Cir. 1998). “[B]ecause the sexual harassment or abuse of an 

inmate by a corrections officer can never serve a legitimate penological purpose and may well 

result in severe physical and psychological harm, such abuse can, in certain circumstances, 

constitute the ‘unnecessary and wanton infliction of pain’ forbidden by the Eighth Amendment.” 

Freitas v. Ault, 109 F.3d 1335, 1338 (8th Cir. 1997) (citations omitted). 

“Federal courts have long held that sexual abuse is sufficiently serious to violate the Eighth 

Amendment[;] [t]his is true whether the sexual abuse is perpetrated by other inmates or by guards.” 

Rafferty v. Trumbull Cnty., 915 F.3d 1087, 1095 (6th Cir. 2019) (citations omitted); Bishop v. 

Hackel, 636 F.3d 757, 761 (6th Cir. 2011) (discussing inmate abuse); Washington v. Hively, 695 

F.3d 641, 642 (7th Cir. 2012) (discussing abuse by guards). However, some courts have held that 

even minor, isolated incidents of sexual touching coupled with offensive sexual remarks do not 

rise to the level of an Eighth Amendment violation. See, e.g., Solomon v. Mich. Dep’t of Corr., 

478 F. App’x 318, 320–21 (6th Cir. 2012) (finding that two “brief” incidents of physical contact 
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during pat-down searches, including touching and squeezing the prisoner’s penis, coupled with 

sexual remarks, do not rise to the level of a constitutional violation); Jackson v. Madery, 158 F. 

App’x 656, 661 (6th Cir. 2005) (concluding that correctional officer’s conduct in allegedly rubbing 

and grabbing prisoner's buttocks in degrading manner was “isolated, brief, and not severe” and so 

failed to meet Eighth Amendment standards); Johnson v. Ward, No. 99-1596, 2000 WL 659354, 

at *1 (6th Cir. May 11, 2000) (holding that male prisoner’s claim that a male officer placed his 

hand on the prisoner’s buttock in a sexual manner and made an offensive sexual remark did not 

meet the objective component of the Eighth Amendment); Berryhill v. Schriro, 137 F.3d 1073, 

1075 (8th Cir. 1998) (finding that, where inmate failed to assert that he feared sexual abuse, two 

brief touches to his buttocks could not be construed as sexual assault). 

In contrast, the Sixth Circuit has held that ongoing, coercive verbal harassment may rise to 

sexual abuse that violates the Eighth Amendment. Rafferty, 915 F.3d at 1095. The Rafferty court 

found an Eighth Amendment violation when a male prison official sexually harassed a female 

prisoner by repeatedly demanding that the prisoner expose herself and masturbate while the official 

watched and intimidated her into complying. Id. at 1096. The court noted that, in light of the 

coercive dynamic of the relationship between prison staff and prisoners, such demands amount to 

sexual abuse. Id. 

Rafferty, however, is distinguishable from Plaintiff’s claim. Plaintiff alleges only that 

Defendant Hoff made one comment. Under these circumstances, Defendant Hoff’s comment, 

while offensive, did not evidence the sort of coercive sexual demand at issue in Rafferty. As a 

result, the alleged sexual harassment falls short of the severity necessary to state an Eighth 

Amendment claim. Rafferty, 915 F.3d at 1095. Plaintiff’s Eighth Amendment claim against 

Defendant Hoff will, therefore, be dismissed. 
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c. Fourteenth Amendment—Deprivation of Property 

The Court has construed Plaintiff’s complaint to assert a Fourteenth Amendment due 

process claim against Defendant Hoff premised upon his confiscation of Plaintiff’s television. Any 

such claim, however, is barred by the doctrine of Parratt v. Taylor, 451 U.S. 527 (1981), overruled 

in part by Daniels v. Williams, 474 U.S. 327 (1986). Under Parratt, a person deprived of property 

by a “random and unauthorized act” of a state employee has no federal due process claim unless 

the state fails to afford an adequate post-deprivation remedy. Id. at 541. If an adequate post-

deprivation remedy exists, the deprivation, although real, is not “without due process of law.” Id. 

at 537. This rule applies to both negligent and intentional deprivations of property, as long as the 

deprivation was not done pursuant to an established state procedure. See Hudson v. Palmer, 468 

U.S. 517, 530–36 (1984). Because Plaintiff’s claim is premised upon allegedly unauthorized acts 

of a state official, he must plead and prove the inadequacy of state post-deprivation remedies. See 

Copeland v. Machulis, 57 F.3d 476, 479–80 (6th Cir. 1995); Gibbs v. Hopkins, 10 F.3d 373, 378 

(6th Cir. 1993). Under settled Sixth Circuit authority, a prisoner’s failure to sustain this burden 

requires dismissal of his § 1983 due process action. See Brooks v. Dutton, 751 F.2d 197 (6th Cir. 

1985). 

Plaintiff has not sustained his burden in this case. Plaintiff has not alleged that state post-

deprivation remedies are inadequate. Michigan law authorizes actions in the Court of Claims 

asserting tort or contract claims “against the state or any of its departments or officers.” Mich. 

Comp. Laws § 600.6419(1)(a). The Sixth Circuit specifically has held that Michigan provides 

adequate post-deprivation remedies for deprivation of property. See Copeland, 57 F.3d at 480. 

Plaintiff does not allege any reason why a state court action would not afford him complete relief 

for the deprivation, either negligent or intentional, of his personal property. Accordingly, 
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Plaintiff’s due process claim against Defendant Hoff regarding the deprivation of Plaintiff’s 

television will be dismissed. 

d. Violations of PREA Policy 

Plaintiff suggests that Defendant Hoff has violated MDOC’s PREA policy because 

Defendant Hoff has been allowed to work in Plaintiff’s unit despite Plaintiff’s pending complaint 

against him. Plaintiff, however, “has no independent cause of action for any [individual’s] failure 

to comply with the [PREA].” Beeman v. Heyns, No. 1:16-cv-27, 2016 WL 1316771, at *12 n.4 

(W.D. Mich. Apr. 5, 2016) (“Although not addressed in the Sixth Circuit, district courts have found 

that the PREA does not create a private cause of action which can be brought by an individual 

plaintiff.” (quoting Montgomery v. Harper, No. 5:14-cv-P38R, 2014 WL 4104163, at *2 (W.D. 

Ky. Aug. 19, 2014))); see also McCloud v. Prack, 55 F. Supp. 3d 478, 482 n.2 (W.D.N.Y. 2014) 

(“[N]othing in the statute suggests that PREA intended to establish a private cause of action for 

allegations of prison rape, and every court to address the issue has determined that PREA cannot 

support such a cause of action by an inmate.” (quoting Amaker v. Fischer, No. 10-cv-977, 2014 

WL 4772202, at *14 (W.D.N.Y. Sept. 24, 2014))); Barhite v. Berghuis, No. 1:14-cv-670, 2014 

WL 4627166, at *5 (W.D. Mich. Sept. 15, 2014) (“Plaintiff’s request is predicated on the 

assumption that the PREA provides him a cause of action for Defendants’ alleged sexual assaults. 

It does not.”). Accordingly, Plaintiff’s claims regarding violations of PREA policy will be 

dismissed. 

Conclusion 

Having conducted the review required by the Prison Litigation Reform Act, the Court 

determines that Plaintiff’s complaint will be dismissed on grounds of immunity and for failure to 

state a claim, under 28 U.S.C. §§ 1915(e)(2) and 1915A(b), and 42 U.S.C. § 1997e(c). 
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The Court must next decide whether an appeal of this action would be in good faith within 

the meaning of 28 U.S.C. § 1915(a)(3). See McGore v. Wrigglesworth, 114 F.3d 601, 611 (6th Cir. 

1997). Although the Court concludes that Plaintiff’s claims are properly dismissed, the Court does 

not conclude that any issue Plaintiff might raise on appeal would be frivolous. Coppedge v. United 

States, 369 U.S. 438, 445 (1962). Accordingly, the Court does not certify that an appeal would not 

be taken in good faith. Should Plaintiff appeal this decision, the Court will assess the $505.00 

appellate filing fee pursuant to § 1915(b)(1), see McGore, 114 F.3d at 610–11, unless Plaintiff is 

barred from proceeding in forma pauperis, e.g., by the “three-strikes” rule of § 1915(g). If he is 

barred, he will be required to pay the $505.00 appellate filing fee in one lump sum.  

This is a dismissal as described by 28 U.S.C. § 1915(g).  

A judgment consistent with this opinion will be entered.     

   

Dated: April 5, 2023  /s/ Ray Kent 

Ray Kent 
United States Magistrate Judge 
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