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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

MICHAEL KEITH GEORGE,

Plaintiff, Case No. 1:23-cv-970
V. Honorable Sally J. Berens
BENJAMIN BOOKIE,

Defendant.

/
OPINION

This is a civil rights action brought by a state prisoner under 42 U.S.C. § 1983. Pursuant to
28 U.S.C. § 636(c) and Rule 73 of the Federal Rules of Civil Procedure, Plaintiff consented to
proceed in all matters in this action under the jurisdiction of a United States magistrate judge. (ECF
No. 1, PagelD .4.)

This case is presently before the Court for preliminary review under the Prison Litigation
Reform Act, Pub. L. No. 104-134, 110 Stat. 1321 (1996) (PLRA), pursuant to 28 U.S.C.
§§ 1915(e)(2) and 1915A(b), and 42 U.S.C. § 1997¢(c). The Court is required to conduct this initial
review prior to the service of the complaint. See In re Prison Litig. Reform Act, 105 F.3d 1131,
1131, 1134 (6th Cir. 1997); McGore v. Wrigglesworth, 114 F.3d 601, 604—-05 (6th Cir. 1997).

Service of the complaint on the named defendants is of particular significance in defining
a putative defendant’s relationship to the proceedings. “An individual or entity named as a
defendant is not obliged to engage in litigation unless notified of the action, and brought under a
court’s authority, by formal process.” Murphy Bros. v. Michetti Pipe Stringing, Inc., 526 U.S. 344,

347 (1999). “Service of process, under longstanding tradition in our system of justice, is
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fundamental to any procedural imposition on a named defendant.” Id. at 350. “[O]ne becomes a
party officially, and is required to take action in that capacity, only upon service of a summons or
other authority-asserting measure stating the time within which the party served must appear and
defend.” Id. (citations omitted). That is, “[u]nless a named defendant agrees to waive service, the
summons continues to function as the sine qua non directing an individual or entity to participate
in a civil action or forgo procedural or substantive rights.” Id. at 351. Therefore, the PLRA, by
requiring courts to review and even resolve a plaintiff’s claims before service, creates a
circumstance where there may only be one party to the proceeding—the plaintiff—at the district
court level and on appeal. See, e.g., Conway v. Fayette Cnty. Gov’t, 212 F. App’x 418 (6th Cir.
2007) (“Pursuant to 28 U.S.C. § 1915A, the district court screened the complaint and dismissed it
without prejudice before service was made upon any of the defendants . . . [such that] . . . only [the
plaintiff] [wa]s a party to this appeal.”).

Here, Plaintiff has consented to a United States magistrate judge conducting all
proceedings in this case under 28 U.S.C. § 636(c). That statute provides that “[u]pon the consent
of the parties, a full-time United States magistrate judge . . . may conduct any or all proceedings . . .
and order the entry of judgment in the case . . . .” 28 U.S.C. § 636(c). Because the named
Defendants have not yet been served, the undersigned concludes that they are not presently parties
whose consent is required to permit the undersigned to conduct a preliminary review under the
PLRA, in the same way they are not parties who will be served with or given notice of this opinion.

See Neals v. Norwood, 59 F.3d 530, 532 (5th Cir. 1995) (“The record does not contain a consent
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from the defendants. However, because they had not been served, they were not parties to this
action at the time the magistrate entered judgment.”).!

Under the Prison Litigation Reform Act, Pub. L. No. 104-134, 110 Stat. 1321 (1996)
(PLRA), the Court is required to dismiss any prisoner action brought under federal law if the
complaint is frivolous, malicious, fails to state a claim upon which relief can be granted, or seeks
monetary relief from a defendant immune from such relief. 28 U.S.C. §§ 1915(e)(2), 1915A; 42
U.S.C. § 1997e(c). The Court must read Plaintiff’s pro se complaint indulgently, see Haines v.
Kerner, 404 U.S. 519, 520 (1972), and accept Plaintiff’s allegations as true, unless they are clearly
irrational or wholly incredible. Denton v. Hernandez, 504 U.S. 25, 33 (1992). Applying these
standards, the Court will dismiss Plaintiff’s complaint for failure to state a claim.

Discussion
L. Factual Allegations

Plaintiff is presently incarcerated with the Michigan Department of Corrections (MDOC)
at the Ionia Correctional Facility (ICF) in Ionia, Ionia County, Michigan. The events about which
he complains occurred at that facility. Plaintiff sues Benjamin Bookie, a mental health case worker
at ICF.

Plaintiff’s allegations are scant. He states that on an unknown date, Defendant Bookie

called him out for a mental health checkup. (ECF No. 1, PagelD.3.) Plaintiff and Defendant Bookie

' But see Coleman v. Lab. & Indus. Rev. Comm’n of Wis., 860 F.3d 461, 471 (7th Cir. 2017)
(concluding that, when determining which parties are required to consent to proceed before a
United States magistrate judge under 28 U.S.C. § 636(c), “context matters” and the context the
United States Supreme Court considered in Murphy Bros. was nothing like the context of a
screening dismissal pursuant to 28 U.S.C. §§ 1915(e)(2) and 1915A(b), and 42 U.S.C. § 1997¢(c));
Williams v. King, 875 F.3d 500, 503—-04 (9th Cir. 2017) (relying on Black’s Law Dictionary for
the definition of “parties” and not addressing Murphy Bros.); Burton v. Schamp, 25 F.4th 198, 207
n.26 (3d Cir. 2022) (premising its discussion of “the term ‘parties’ solely in relation to its meaning
in Section 636(c)(1), and . . . not tak[ing] an opinion on the meaning of ‘parties’ in other contexts™).
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spoke about Plaintiff’s medication and mental health history. (/d.) Plaintiff stated that “a lot of
information” in his mental health history was wrong. (Id.) According to Plaintiff, Defendant
Bookie responded, “so what,” and asked Plaintiff what he would do about it because he was
“mentally ill.” (/d.) Plaintiff contends that Defendant Bookie stated, “We do not care[,] you will
do what we want you to do or we will kill you n***er boy.” (/d. (asterisks added).) Plaintiff claims
that all of this was captured on video. (/d.)

Based on the foregoing, Plaintiff asserts that he is raising a First Amendment retaliation
claim, an Eighth Amendment’ cruel and unusual punishment claim, and a claim for
“discrimination,” which the Court construes as a Fourteenth Amendment equal protection claim.
Plaintiff seeks damages. (/d., PagelD.4.)

1. Failure to State a Claim

A complaint may be dismissed for failure to state a claim if it fails “to give the defendant
fair notice of what the . . . claim is and the grounds upon which it rests.” Bell Atl. Corp. v. Twombly,
550 U.S. 544, 555 (2007) (quoting Conley v. Gibson, 355 U.S. 41, 47 (1957)). While a complaint
need not contain detailed factual allegations, a plaintiff’s allegations must include more than labels
and conclusions. Id.; Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (“Threadbare recitals of the
elements of a cause of action, supported by mere conclusory statements, do not suffice.”). The
court must determine whether the complaint contains “enough facts to state a claim to relief that
is plausible on its face.” Twombly, 550 U.S. at 570. “A claim has facial plausibility when the

plaintiff pleads factual content that allows the court to draw the reasonable inference that the

2 Plaintiff references “14[th] Amendment cruel and unusual punishment.” (ECF No. 1, PagelD.3.)
In the context of a deliberate indifference claim, however, the Fourteenth Amendment applies to
pretrial detainees, while the Eighth Amendment apples to convicted prisoners. Griffith v. Franklin
Cnty., Ky., 975 F.3d 554, 566 (6th Cir. 2020). Because Plaintiff was in the custody of the MDOC
at the time of the alleged events and was, therefore, a convicted prisoner, the Court construes his
cruel and unusual punishment claim to be one brought pursuant to the Eighth Amendment.

4
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defendant is liable for the misconduct alleged.” Igbal, 556 U.S. at 679. Although the plausibility
standard is not equivalent to a “‘probability requirement,” . . . it asks for more than a sheer
possibility that a defendant has acted unlawfully.” /d. at 678 (quoting Twombly, 550 U.S. at 556).
“[Where the well-pleaded facts do not permit the court to infer more than the mere possibility of
misconduct, the complaint has alleged—but it has not ‘show[n]’—that the pleader is entitled to
relief.” Id. at 679 (quoting Fed. R. Civ. P. 8(a)(2)); see also Hill v. Lappin, 630 F.3d 468, 470-71
(6th Cir. 2010) (holding that the Twombly/Igbal plausibility standard applies to dismissals of
prisoner cases on initial review under 28 U.S.C. §§ 1915A(b)(1) and 1915(e)(2)(B)(i1)).

To state a claim under 42 U.S.C. § 1983, a plaintiff must allege the violation of a right
secured by the federal Constitution or laws and must show that the deprivation was committed by
a person acting under color of state law. West v. Atkins, 487 U.S. 42, 48 (1988); Street v. Corr.
Corp. of Am., 102 F.3d 810, 814 (6th Cir. 1996). Because Section 1983 is a method for vindicating
federal rights, not a source of substantive rights itself, the first step in an action under Section 1983
is to identify the specific constitutional right allegedly infringed. Albright v. Oliver, 510 U.S. 266,
271 (1994).

A. First Amendment Retaliation Claim

Plaintiff first asserts that Defendant Bookie’s behavior was retaliatory, in violation of the
First Amendment. (ECF No. 1, PagelD.3.)

Retaliation based upon a prisoner’s exercise of his or her constitutional rights violates the
Constitution. See Thaddeus-X v. Blatter, 175 F.3d 378, 394 (6th Cir. 1999) (en banc). In order to
set forth a First Amendment retaliation claim, a plaintiff must establish three elements: (1) he was
engaged in protected conduct; (2) an adverse action was taken against him that would deter a
person of ordinary firmness from engaging in that conduct; and (3) the adverse action was

motivated, at least in part, by the protected conduct. /d. Moreover, a plaintiff must be able to prove

5
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that the exercise of the protected right was a substantial or motivating factor in the defendant’s
alleged retaliatory conduct. See Smith v. Campbell, 250 F.3d 1032, 1037 (6th Cir. 2001) (citing
Mount Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 287 (1977)).

Assuming that Plaintiff’s conversation with Defendant Bookie constitutes protected
conduct, see Holzemer v. City of Memphis, 621 F.3d 512, 521 (6th Cir. 2010) (finding that a
conversation constituted protected petitioning activity), Plaintiff has not alleged sufficient facts
from which the Court could conclude that Defendant Bookie’s alleged statements rise to the level
of adverse action. Plaintiff contends that Defendant Bookie stated, “We do not care[,] you will do
what we want you to do or we will kill you n***er boy.” (ECF No. 1, PagelD.3 (asterisks added).)
Certainly, such a statement is unprofessional. However, such a threat, unaccompanied by specifics
or any physical action, does not rise to the level of adverse action. See Kemp v. LeClaire, No. 03-
CV-8448S, 2007 WL 776416, at *15 (W.D.N.Y. Mar. 12, 2007) (threats like “your day is coming,”
“you’ll be sent to your mother in a black box,” and “you’ll get your black ass kicked” are not
adverse actions); Barnes v. Cnty. of Monroe, 85 F. Supp. 3d 696, 740 (W.D.N.Y. 2015)
(concluding that a threat to kill without any specifics was too general and not adverse action); see
also Hardy v. Adams, No. 16-2055,2018 WL 3559190, at *3 (6th Cir. Apr. 13, 2018) (“The alleged
threat by Adams that she would make Hardy’s life ‘hell’ is simply too vague to pass this
threshold.”); Shisler v. Golladay, No. 2:19-cv-80, 2019 WL 2590693, at *4 (W.D. Mich. June 25,
2019) (concluding that Golladay’s threat that the ticket would be the least of the plaintiff’s worries
was “simply too vague” to support a First Amendment retaliation claim); Dahlstrom v. Butler,
No. 2:18-cv-101, 2019 WL 91999, at *11 (W.D. Mich. Jan. 3, 2019) (“Krause’s threat[--to ‘get’ a
prisoner who files a grievance on Krause and ‘steps out of line’--] is too vague and non-specific to

deter a person of ordinary firmness from engaging in protected conduct.”); Yates v. Rogers,



Case 1:23-cv-00970-SJB ECF No. 6, PagelD.40 Filed 09/25/23 Page 7 of 11

No. 2:18-cv-180,2018 WL 6629366, at *7 (W.D. Mich. Dec. 19, 2018) (“Defendant’s vague threat
to ‘get’ Plaintiff does not carry the same seriousness . . . .”); Johnson v. Govern, No. 2:17-cv-125,
2018 WL 6321548, at *2 (W.D. Mich. Dec. 4, 2018) (“Govern’s alleged threat to ‘put a case’ on
Johnson . . . was too vague to constitute adverse action.”); Hunter v. Palmer, No. 1:17-cv-109,
2017 WL 1276762, at *11 (W.D. Mich. Apr. 6, 2017) (“Defendant DeMaeyer told Plaintiff that
complaining would get him into a lot of trouble . . . . Such a vague threat of unspecified harm falls
short of adverse action.”).

Moreover, even if Defendant Bookie’s statement rose to the level of adverse action,
Plaintiff has provided the Court with no facts plausibly to suggest that Defendant Bookie retaliated
against Plaintiff because of his protected conduct. It is well recognized that “retaliation” is easy to
allege and that it can seldom be demonstrated by direct evidence. See Harbin-Bey v. Rutter, 420
F.3d 571, 580 (6th Cir. 2005); Murphy v. Lane, 833 F.2d 106, 108 (7th Cir. 1987). However,
“alleging merely the ultimate fact of retaliation is insufficient.” Murphy, 833 F.2d at 108.
“[Clonclusory allegations of retaliatory motive ‘unsupported by material facts will not be
sufficient to state . . . a claim under § 1983.”” Harbin-Bey, 420 F.3d at 580 (quoting Gutierrez v.
Lynch, 826 F.2d 1534, 1538-39 (6th Cir. 1987)); see also Murray v. Unknown Evert, 84 F. App’x
553, 556 (6th Cir. 2003) (discussing that in complaints screened pursuant to 28 U.S.C. § 1915A,
“[c]onclusory allegations of retaliatory motive with no concrete and relevant particulars fail to
raise a genuine issue of fact for trial” (internal quotation marks omitted)); Lewis v. Jarvie, 20 F.
App’x 457, 459 (6th Cir. 2001) (“[B]are allegations of malice on the defendants’ parts are not
enough to establish retaliation claims [that will survive § 1915A screening].” (citing Crawford-El

v. Britton, 523 U.S. 574, 588 (1998))).
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Here, Plaintiff merely alleges the ultimate fact of retaliation. His allegation that Defendant
Bookie retaliated against him equates to a “bare allegation[] of malice” that the Sixth Circuit found
insufficient to establish a retaliation claim that will survive screening. See id. Plaintiff’s
speculative, conclusory allegation fails to state a First Amendment retaliation claim against
Defendant Bookie, and this claim will be dismissed.

B. Eighth Amendment Claim

Plaintiff also contends that Defendant Bookie’s actions violated his right under the Eighth
Amendment to be free from cruel and unusual punishment. (ECF No. 1, PagelD.3.) The Court
construes Plaintiff’s complaint to assert an Eighth Amendment claim regarding Defendant
Bookie’s verbal harassment.

The Eighth Amendment prohibits conduct by prison officials that involves the
“unnecessary and wanton infliction of pain.” Ivey v. Wilson, 832 F.2d 950, 954 (6th Cir. 1987)
(per curiam) (quoting Rhodes v. Chapman, 452 U.S. 337, 346 (1981)). The deprivation alleged
must result in the denial of the “minimal civilized measure of life’s necessities.” Rhodes, 452 U.S.
at 347; see also Wilson v. Yaklich, 148 F.3d 596, 600-01 (6th Cir. 1998). The Eighth Amendment
is only concerned with “deprivations of essential food, medical care, or sanitation” or “other
conditions intolerable for prison confinement.” Rhodes, 452 U.S. at 348 (citation omitted).
Moreover, “[n]ot every unpleasant experience a prisoner might endure while incarcerated
constitutes cruel and unusual punishment within the meaning of the Eighth Amendment.” Ivey,
832 F.2d at 954.

For a prisoner to prevail on an Eighth Amendment claim, the prisoner must show that he
faced a sufficiently serious risk to his health or safety and that defendants acted with “ ‘deliberate
indifference’ to inmate health or safety.” Mingus v. Butler, 591 F.3d 474, 479-80 (6th Cir. 2010)

(citing Farmer v. Brennan, 511 U.S. 825, 834 (1994)); see also Helling v. McKinney, 509 U.S. 25,
8
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35 (1993) (applying deliberate indifference standard to conditions of confinement claims). Here,
while Defendant Bookie’s alleged comments are certainly unprofessional, allegations of verbal
harassment or threats by prison officials toward an inmate do not constitute punishment within the
meaning of the Eighth Amendment. See Ivey, 832 F.2d at 955. Nor do allegations of verbal
harassment rise to the level of unnecessary and wanton infliction of pain proscribed by the Eighth
Amendment. Id.; see Johnson v. Dellatifa, 357 F.3d 539, 546 (6th Cir. 2004) (holding that
harassment and verbal abuse do not constitute the type of infliction of pain that the Eighth
Amendment prohibits). Plaintiff, therefore, fails to state an Eighth Amendment claim premised
upon verbal harassment against Defendant Bookie, and this claim will be dismissed.

C. Fourteenth Amendment Equal Protection Claim

Plaintiff states that Defendant Bookie’s actions amount to “discrimination.” (ECF No. 1,
PagelD.3.) The Court has construed Plaintiff’s reference to assert a Fourteenth Amendment equal
protection claim. Presumably, Plaintiff bases his discrimination claim on Defendant Bookie’s
alleged racial comments.

The Equal Protection Clause of the Fourteenth Amendment provides that a state may not
“deny to any person within its jurisdiction the equal protection of the laws,” which is essentially a
direction that all persons similarly situated should be treated alike. U.S. Const. amend. XIV; City
of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 439 (1985). A state practice generally will not
require strict scrutiny unless it interferes with a fundamental right or discriminates against a
suspect class of individuals. Massachusetts Bd. of Ret. v. Murgia, 427 U.S. 307, 312 (1976). “A
plaintiff presenting a race-based equal protection claim can either present direct evidence of
discrimination, or can establish a prima facie case of discrimination under the burden-shifting

scheme set forth in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973).” Umani v. Mich.
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Dep’t of Corr., 432 F. App’x 453, 458 (6th Cir. 2011) (citing Arendale v. City of Memphis, 519
F.3d 587, 603 (6th Cir. 2008)).

Plaintiff, however, fails to identify any comparative prisoners. Instead, his allegations of
discriminatory treatment are wholly conclusory. Conclusory allegations of unconstitutional
conduct without specific factual allegations fail to state a claim under Section 1983. See Igbal, 556
U.S. at 678; Twombly, 550 U.S. at 555. In sum, Plaintiff fails to allege sufficient facts to support
a claim of intentional race discrimination by either direct or indirect evidence. See Davis v. Prison
Health Servs., 679 F.3d 433, 440 (6th Cir. 2012) (discussing the distinction between direct and
indirect methods of proving discrimination).

Moreover, to the extent Plaintiff intended to assert a class-of-one equal protection claim,
he fails to state such a claim. “[T]he hallmark of [a ‘class-of-one’] claim is not the allegation that
one individual was singled out, but rather, the allegation of arbitrary or malicious treatment not
based on membership in a disfavored class.” Davis v. Prison Health Servs., 679 F.3d 433, 441 (6th
Cir. 2012) (alterations in original) (citations omitted); see Lazy Y Ranch Ltd. v. Behrens, 546 F.3d
580, 592 (9th Cir. 2008) (“The ‘class of one’ theory . . . is unusual because the plaintiff in a ‘class
of one’ case does not allege that the defendants discriminate against a group with whom she shares
characteristics, but rather that the defendants simply harbor animus against her in particular and
therefore treated her arbitrarily.” (emphasis in original)). A plaintiff “must overcome a ‘heavy
burden’ to prevail based on the class-of-one theory.” Loesel v. City of Frankenmuth, 692 F.3d 452,
462 (6th Cir. 2012) (citation omitted).

The threshold element of an equal protection claim is disparate treatment. Scarbrough v.
Morgan Cnty. Bd. of Educ., 470 F.3d 250, 260 (6th Cir. 2006). “‘Similarly situated’ is a term of

art—a comparator . . . must be similar in ‘all relevant respects.’” Paterek v. Vill. of Armada, 801

10
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F.3d 630, 650 (6th Cir. 2015) (quoting United States v. Green, 654 F.3d 637, 651 (6th Cir. 2011)).
Again, even viewing Plaintiff’s equal protection claim as a class-of-one claim, Plaintiff’s equal
protection claim is wholly conclusory. Plaintiff fails to allege any facts suggesting that his fellow
inmates were similar in all relevant aspects. Plaintiff’s conclusory allegations simply do not suffice
to state a claim. Accordingly, his Fourteenth Amendment equal protection claim will be dismissed.

Conclusion

Having conducted the review required by the Prison Litigation Reform Act, the Court
determines that Plaintiff’s complaint will be dismissed for failure to state a claim, under 28 U.S.C.
§§ 1915(e)(2) and 1915A(b), and 42 U.S.C. § 1997¢(c).

The Court must next decide whether an appeal of this action would be in good faith within
the meaning of 28 U.S.C. § 1915(a)(3). See McGore v. Wrigglesworth, 114 F.3d 601, 611 (6th Cir.
1997). Although the Court concludes that Plaintiff’s claims are properly dismissed, the Court does
not conclude that any issue Plaintiff might raise on appeal would be frivolous. Coppedge v. United
States, 369 U.S. 438, 445 (1962). Accordingly, the Court does not certify that an appeal would not
be taken in good faith. Should Plaintiff appeal this decision, the Court will assess the $505.00
appellate filing fee pursuant to § 1915(b)(1), see McGore, 114 F.3d at 610—11, unless Plaintiff is
barred from proceeding in forma pauperis, e.g., by the “three-strikes” rule of Section 1915(g). If
he is barred, he will be required to pay the $505.00 appellate filing fee in one lump sum.

This is a dismissal as described by 28 U.S.C. § 1915(g).

A judgment consistent with this opinion will be entered.

Dated: _September 25, 2023 /s/ Sally J. Berens
SALLY J. BERENS
United States Magistrate Judge
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