
UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN

NORTHERN DIVISION

JAMES H. STREET,

Plaintiff,
 Case No. 2:07-cv-130

v.  HON. ROBERT HOLMES BELL

BARRY DAVIS, et al.,

Defendants.
__________________________________/

REPORT AND RECOMMENDATION

Plaintiff James Street filed this prisoner civil rights action pursuant to 42 U.S.C. §

1983.  The Court, in an order filed May 8, 2008, limited plaintiff’s amended complaint to plaintiff’s

claims against defendants Warden Barry Davis, Sergeant Davis, Sergeant Price, Inspector Schultz

and Officer Merchnsick.  Plaintiff alleges that these defendants failed to protect him from a prisoner

assault.  Defendants move for summary judgment because Plaintiff failed to grieve Defendants

regarding this incident.  

Summary judgment is appropriate only if the moving party establishes that there is

no genuine issue of material fact for trial and that he is entitled to judgment as a matter of law.  Fed.

R. Civ. P. 56(c); Celotex Corp. v. Catrett, 477 U.S. 317, 322-323 (1986).  If the movant carries the

burden of showing there is an absence of evidence to support a claim or defense, then the party

opposing the motion must demonstrate by affidavits, depositions, answers to interrogatories, and

admissions on file, that there is a genuine issue of material fact for trial.  Id. at 324-25.  The

nonmoving party cannot rest on its pleadings but must present “specific facts showing that there is
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a genuine issue for trial.”  Id. at 324 (quoting Fed. R. Civ. P. 56(e)).  The evidence must be viewed

in the light most favorable to the nonmoving party.  Anderson v. Liberty Lobby, Inc., 477 U.S. 242,

251-52 (1986).  Thus, any direct evidence offered by the plaintiff in response to a summary judgment

motion must be accepted as true.  Muhammad v. Close, 379 F.3d 413, 416 (6th Cir. 2004) (citing

Adams v. Metiva, 31 F.3d 375, 382 (6th Cir. 1994)).  However, a mere scintilla of evidence in

support of the nonmovant’s position will be insufficient.  Anderson, 477 U.S. at 251-52.  Ultimately,

the court must determine whether there is sufficient “evidence on which the jury could reasonably

find for the plaintiff.”  Id. at 252.  See also Leahy v. Trans Jones, Inc., 996 F.2d 136, 139 (6th Cir.

1993) (single affidavit, in presence of other evidence to the contrary, failed to present genuine issue

of fact); cf. Moore, Owen, Thomas & Co. v. Coffey, 992 F.2d 1439, 1448 (6th Cir. 1993) (single

affidavit concerning state of mind created factual issue).

Defendants claim that they are entitled to summary judgment on Plaintiff’s claims

because he failed to exhaust his administrative remedies.  A prisoner’s failure to exhaust his

administrative remedies is an affirmative defense for which Defendants have the burden to plead and

prove.  Jones v. Bock, 127 S. Ct. 910, 919-21 (2007).  A moving party without the burden of proof

needs only show that the opponent cannot sustain his burden at trial.  See Morris v. Oldham County

Fiscal Court, 201 F.3d 784, 787 (6th Cir. 2000); see also Minadeo v. ICI Paints, 398 F.3d 751, 761

(6th Cir. 2005).  A moving party with the burden of proof  faces a “substantially higher hurdle.”

Arnett v. Myers, 281 F.3d 552, 561 (6th Cir. 2002); Cockrel v. Shelby County Sch. Dist., 270 F.3d

1036, 1056 (6th Cir. 2001).  “Where the moving party has the burden -- the plaintiff on a claim for

relief of the defendant on an affirmative defense -- his showing must be sufficient for the court to

hold that no reasonable trier of fact could find other than for the moving party.”  Calderone v. United

States, 799 F.2d 254, 259 (6th Cir. 1986) (quoting W. SCHWARZER, Summary Judgment Under the
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Federal Rules: Defining Genuine Issues of Material Fact, 99 F.R.D. 465, 487-88 (1984)).  The

United States Court of Appeals for the Sixth Circuit repeatedly has emphasized that the party with

the burden of proof “must show the record contains evidence satisfying the burden of persuasion and

that the evidence is so powerful that no reasonable jury would be free to disbelieve it.”  Arnett, 281

F.3d at 561 (quoting 11 JAMES WILLIAM MOORE, ET AL., MOORE’S FEDERAL PRACTICE § 56.13[1],

at 56-138 (3d ed. 2000); Cockrel, 270 F.2d at 1056 (same).  Accordingly, a summary judgment in

favor of the party with the burden of persuasion “is inappropriate when the evidence is susceptible

of different interpretations or inferences by the trier of fact.”  Hunt v. Cromartie, 526 U.S. 541, 553

(1999).

Here, however, Plaintiff has failed to rebut Defendants’ showing that Plaintiff did not

file grievances against them on this incident.  Defendants have established that Plaintiff failed to file

a grievance at any step regarding the claims he asserts against them.  Plaintiff has simply responded

that the court has the grievances that he filed.  There are no relevant grievances  in the record naming

the Defendants that are relevant to the claims Plaintiff asserts against them in this case. 

Accordingly, it is recommended that Defendants’ Motion for Summary Judgment

(Docket #45) be granted, dismissing Defendants without prejudice, and this case be dismissed in its

entirety.

Further, if the court adopts this recommendation the court should decide that an

appeal of this action would not be in good faith within the meaning of 28 U.S.C. § 1915(a)(3).  See

McGore v. Wrigglesworth, 114 F.3d 601, 611 (6th Cir. 1997).  For the same reasons that the court

grants defendants’ motion for summary judgment, the court can discern no good-faith basis for an

appeal.  It is recommended that should the plaintiff appeal this decision, the court assess the $455

appellate filing fee pursuant to § 1915(b)(1), see McGore, 114 F.3d at 610-11, unless plaintiff is
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barred from proceeding in forma pauperis, e.g., by the “three-strikes” rule of § 1915(g).  If he is

barred, he should be required to pay the $455 appellate filing fee in one lump sum. 

NOTICE TO PARTIES:  Objections to this Report and Recommendation must be

served on opposing parties and filed with the Clerk of the Court within ten (10) days of receipt of

this Report and Recommendation.  28 U.S.C. § 636(b)(1)(C); Fed. R. Civ. P. 72(b); W.D. Mich.

LCivR 72.3(b).  Failure to file timely objections constitutes a waiver of any further right to appeal.

United States v. Walters, 638 F.2d 947 (6th Cir. 1981).  See also Thomas v. Arn, 474 U.S. 140

(1985).

 /s/ Timothy P. Greeley                                       
TIMOTHY P. GREELEY
UNITED STATES MAGISTRATE JUDGE

Dated:   January 28, 2009


