
UNITED STATES OF AMERICA
UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

            

MARJO CLYBURN,

Plaintiff, Case No. 2:09-cv-100

v. Honorable R. Allan Edgar 

MICHIGAN DEPARTMENT 
OF CORRECTIONS et al., 

Defendants.
____________________________________/

OPINION

This is a civil rights action brought by a state prisoner pursuant to 42 U.S.C. § 1983. 

The Court has granted Plaintiff leave to proceed in forma pauperis, and Plaintiff has paid the initial

partial filing fee.  Under the Prison Litigation Reform Act, PUB. L. NO. 104-134, 110 STAT. 1321

(1996), the Court is required to dismiss any prisoner action brought under federal law if the

complaint is frivolous, malicious, fails to state a claim upon which relief can be granted, or seeks

monetary relief from a defendant immune from such relief.  28 U.S.C. §§ 1915(e)(2), 1915A; 42

U.S.C. § 1997e(c).  The Court must read Plaintiff’s pro se complaint indulgently, see Haines v.

Kerner, 404 U.S. 519, 520 (1972), and accept Plaintiff’s allegations as true, unless they are clearly

irrational or wholly incredible.  Denton v. Hernandez, 504 U.S. 25, 33 (1992). Applying these

standards, Plaintiff’s action will be dismissed for failure to state a claim.

Clyburn &#035;589277 v. Michigan Department of Corrections et al Doc. 5

Dockets.Justia.com

http://dockets.justia.com/docket/michigan/miwdce/2:2009cv00100/59169/
http://docs.justia.com/cases/federal/district-courts/michigan/miwdce/2:2009cv00100/59169/5/
http://dockets.justia.com/


Discussion

I. Factual allegations

Plaintiff is currently incarcerated at Alger Maximum Correction Facility.  In his pro

se complaint, he sues the Michigan Department of Corrections (MDOC) and Sergeant (unknown)

Chartrand.  (Compl. at 2, docket #1.)  Plaintiff alleges that Defendant Chartrand said “tell that nigger

up there to suck my dick.”  (Id.)  Plaintiff further alleges that the MDOC refuses to report the

incident to the police.  (Id.)  Plaintiff requests that the court find that the MDOC violated Policy

Directive 03.03.130 and was negligent because it did not alert the police.  Plaintiff also seeks

monetary damages in the amount of $50 million.  (Id. at 4.)  

II. Failure to state a claim

A complaint may be dismissed for failure to state a claim if “‘it fails to give the

defendant fair notice of what the . . . claim is and the grounds upon which it rests.’”  Bell Atlantic

Corp. v. Twombly, 550 U.S. 544, 555 (2007) (quoting Conley v. Gibson, 355 U.S. 41, 45-46 (1957). 

While a complaint need not contain detailed factual allegations, a plaintiff’s allegations must include

more than labels and conclusions.  Twombly, 550 U.S. at 555; Ashcroft v. Iqbal, 129 S. Ct. 1937,

1949 (2009) (“Threadbare recitals of the elements of a cause of action, supported by mere conclusory

statements, do not suffice.”).  The court must determine whether the complaint contains “enough

facts to state a claim to relief that is plausible on its face.”  Twombly, 550 U.S. at 570.  “A claim has

facial plausibility when the plaintiff pleads factual content that allows the court to draw the

reasonable inference that the defendant is liable for the misconduct alleged.”  Ashcroft, 129 S. Ct.

at 1949.  Although the plausibility standard is not equivalent to a “‘probability requirement,’ . . . it

asks for more than a sheer possibility that a defendant has acted unlawfully.”  Ashcroft, 129 S. Ct.
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at 1949 (quoting Twombly, 550 U.S. at 556).  “[W]here the well-pleaded facts do not permit the

court to infer more than the mere possibility of misconduct, the complaint has alleged – but it has

not ‘show[n]’ – that the pleader is entitled to relief.”  Ashcroft, 129 S. Ct. at 1950 (quoting FED. R.

CIV. P. 8(a)(2).

To state a claim under 42 U.S.C. § 1983, a plaintiff must allege the violation of a right

secured by the federal Constitution or laws and must show that the deprivation was committed by

a person acting under color of state law.  West v. Atkins, 487 U.S. 42, 48 (1988); Street v. Corr.

Corp. of Am., 102 F.3d 810, 814 (6th Cir. 1996).  Because § 1983 is a method for vindicating federal

rights, not a source of substantive rights itself, the first step in an action under § 1983 is to identify

the specific constitutional right allegedly infringed.  Albright v. Oliver, 510 U.S. 266, 271 (1994). 

A. Defendant Chartrand

Use of harassing or degrading language by a prison official, although unprofessional

and deplorable, does not rise to constitutional dimensions.   See Ivey v. Wilson, 832 F.2d 950, 954-55

(6th Cir. 1987); see also Johnson v. Dellatifa, 357 F.3d 539, 546 (6th Cir. 2004) (harassment and

verbal abuse do not constitute the type of infliction of pain that the Eighth Amendment prohibits);

Violett v. Reynolds, No. No. 02-6366, 2003 WL 22097827, at *3 (6th Cir.  Sept. 5, 2003) (verbal

abuse and harassment do not constitute punishment that would support an Eighth Amendment

claim); Thaddeus-X v. Langley, No. 96-1282, 1997 WL 205604, at *1 (6th Cir. Apr. 24, 1997)(verbal

harassment is insufficient to state a claim); Murray v. United States Bureau of Prisons, No. 95-5204,

1997 WL 34677, at *3 (6th Cir. Jan. 28, 1997) (“Although we do not condone the alleged statements,

the Eighth Amendment does not afford us the power to correct every action, statement or attitude

of a prison official with which we might disagree.”); Clark v. Turner, No. 96-3265, 1996 WL
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721798, at *2 (6th Cir. Dec. 13, 1996) (“Verbal harassment and idle threats are generally not

sufficient to constitute an invasion of an inmate’s constitutional rights.”);  Brown v. Toombs, No. 92-

1756, 1993 WL 11882 (6th Cir. Jan. 21, 1993) (“Brown’s allegation that a corrections officer used

derogatory language and insulting racial epithets is insufficient to support his claim under the Eighth

Amendment.”).  In light of the foregoing, Plaintiff fails to state a claim for a violation of the Eighth

Amendment against Defendant Chartrand. 

B. Defendant MDOC 

Defendant MDOC’s alleged failure to comply with an administrative rule or policy

does not itself rise to the level of a constitutional violation.  Laney v. Farley, 501 F.3d 577, 581 n.2

(6th Cir. 2007); Smith v. Freland, 954 F.2d 343, 347-48 (6th Cir. 1992); Barber v. City of Salem, 953

F.2d 232, 240 (6th Cir. 1992); Spruytte v. Walters, 753 F.2d 498, 508-09 (6th Cir. 1985); McVeigh

v. Bartlett, No. 94-23347, 1995 WL 236687, at *1 (6th Cir. Apr. 21, 1995) (failure to follow policy

directive does not rise to the level of a constitutional violation because policy directive does not

create a protectable liberty interest).  Section 1983 is addressed to remedying violations of federal

law, not state law.  Lugar v. Edmondson Oil Co., 457 U.S. 922, 924 (1982); Laney, 501 F.3d at 580-

81.

Moreover, to the extent that Plaintiff’s complaint presents claims of negligence under

state law, this Court declines to exercise jurisdiction.  “Where a district court has exercised

jurisdiction over a state law claim solely by virtue of supplemental jurisdiction and the federal claims

are dismissed prior to trial, the state law claims should be dismissed without reaching their merits.” 

Coleman v. Huff, No. 97-1916, 1998 WL 476226, at *1 (6th Cir. Aug. 3, 1998) (citing Faughender
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v. City of N. Olmsted, Ohio, 927 F.2d 909, 917 (6th Cir. 1991)); see also Landefeld v. Marion Gen.

Hosp., Inc., 994 F.2d 1178, 1182 (6th Cir. 1993).

Conclusion

Having conducted the review now required by the Prison Litigation Reform Act, the

Court determines that Plaintiff’s action will be dismissed for failure to state a claim pursuant to 28

U.S.C. §§ 1915(e)(2) and 1915A(b), and 42 U.S.C. § 1997e(c).  

The Court must next decide whether an appeal of this action would be in good faith

within the meaning of 28 U.S.C. § 1915(a)(3).  See McGore v. Wrigglesworth, 114 F.3d 601, 611

(6th Cir. 1997).  For the same reasons that the Court dismisses the action, the Court discerns no

good-faith basis for an appeal.  Should Plaintiff appeal this decision, the Court will assess the

$455.00 appellate filing fee pursuant to § 1915(b)(1), see McGore, 114 F.3d at 610-11, unless

Plaintiff is barred from proceeding in forma pauperis, e.g., by the “three-strikes” rule of § 1915(g). 

If he is barred, he will be required to pay the $455.00 appellate filing fee in one lump sum. 

 This is a dismissal as described by 28 U.S.C. § 1915(g).  

A Judgment consistent with this Opinion will be entered.

Dated:        6/29/09                                        /s/ R. Allan Edgar                       
R. Allan Edgar 
United States District Judge 
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