
UNITED STATES OF AMERICA
UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

            

JASON RHOADES, et al., )
)

Plaintiff, ) Case No. 2:09-cv-116
)

v. ) HON. ROBERT HOLMES BELL
)

ENID LIVINGSTON, et al., )
) OPINION

Defendants. )
____________________________________)

This is a civil rights action brought by a state prisoner pursuant to 42 U.S.C. § 1983.

The court has granted Plaintiff leave to proceed in forma pauperis, and Plaintiff has paid the initial

partial filing fee.  Under the Prison Litigation Reform Act, PUB. L. NO. 104-134, 110 STAT. 1321

(1996) (“PLRA”), the court is required to dismiss any prisoner action brought under federal law if

the complaint is frivolous, malicious, fails to state a claim upon which relief can be granted, or seeks

monetary relief from a defendant immune from such relief.  42 U.S.C. § 1997e(c); 28 U.S.C.

§§ 1915(e)(2), 1915A.  The court must read Plaintiff’s pro se complaint indulgently, see Haines v.

Kerner, 404 U.S. 519, 520 (1972), and accept Plaintiff’s allegations as true, unless they are clearly

irrational or wholly incredible.  Denton v. Hernandez, 504 U.S. 25, 33 (1992). Applying these

standards, the court will dismiss Plaintiff’s complaint for failure to state a claim.
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Discussion

I. Factual Allegations

Plaintiffs Jason Rhoades #324597, Darrell Palmer #496095, Darrell Fader #261902,

Jerry Wagner #283837, Michael Jufeirt #324301, Richard Shinew #602866, Donell Rowell #227621,

Michael Stevenson #221798, Russell Fox #267041, James M. Graham #249994, Daniel Scott Myers

#225959, Clarence Dunifin #253312, Lewis McMullen #371574, Ronald Altman #179922, and

Lawrence Nemzek #269223, who are Michigan state prisoners, and Clarence Dunifin #253312, who

is a parolee, filed this pro se civil rights action pursuant to 42 U.S.C. § 1983 against Parole Board

Members Enid Livingston, James Quinlan, Stepen DeBoer, Laurin Thomas, Artina Hardman, Miguel

Berrios, James Atterberry, John Schlinker, and Barbara Sampson, and MDOC Director Patricia

Caruso. 

Plaintiffs claim that Defendants are not following parole procedures required by state

law.  Plaintiffs state that all inmates have a liberty interest created by state law that entitles them to

written notice of the reasons Defendants may rely on to deny parole prior to any parole interview.

Plaintiffs also contend that Defendants violate state law by denying parole to high scoring inmates

without satisfying legislatively mandated predicates.  Plaintiff seeks declaratory and injunctive relief.

II. Failure to state a claim

A complaint fails to state a claim upon which relief can be granted when it is clear

that no relief could be granted under any set of facts that could be proved consistent with the

allegations of the complaint.  Jones v. City of Carlisle, 3 F.3d 945, 947 (6th Cir. 1993), cert. denied,

510 U.S. 1177 (1994).  To state a claim under 42 U.S.C. § 1983, a plaintiff must allege the violation

of a right secured by the federal Constitution or laws and must show that the deprivation was
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committed by a person acting under color of state law.  West v. Atkins, 487 U.S. 42, 48 (1988); Street

v. Corrections Corp. of America, 102 F.3d 810, 814 (6th Cir. 1996).  Because § 1983 is a method

for vindicating federal rights, not a source of substantive rights itself, the first step in an action under

§ 1983 is to identify the specific constitutional right allegedly infringed.  Albright v. Oliver, 510 U.S.

266, 271 (1994). 

The court notes that Plaintiffs have no liberty interest in being released on parole.

There is no constitutional or inherent right to be conditionally released before the expiration of a

prison sentence.  Greenholtz v. Inmates of Neb. Penal and Corr. Complex, 442 U.S. 1, 7 (1979).

Although a state may establish a parole system, it has no duty to do so and thus, the presence of a

parole system by itself does not give rise to a constitutionally-protected liberty interest in parole

release.  Id. at 7; Board of Pardons v. Allen, 482 U.S. 369, 373 (1987).  Rather, a liberty interest is

present only if state law entitles an inmate to release on parole.  Inmates of Orient Corr. Inst. v. Ohio

State Adult Parole Auth., 929 F.2d 233, 235 (6th Cir. 1991). 

In Sweeton v. Brown, 27 F.3d 1162, 1164-65 (6th Cir. 1994) (en banc), cert. denied,

513 U.S. 1158 (1995), the Sixth Circuit, noting “the broad powers of the Michigan procedural

authorities to deny parole,” has held that the Michigan system does not create a liberty interest in

parole.  Subsequent to its 1995 decision, the Sixth Circuit has recognized the continuing validity of

Sweeton and had continued to find that Michigan’s Parole scheme creates no liberty interest in being

released on parole.  See Bullock v. McGinnis, No. 00-1591, 2001 WL 180978, at *2 (6th Cir. Feb.

14, 2001); Turnboe v. Stegall, No. 00-1182, 2000 WL 1679478, at *1 (6th Cir. Nov. 1, 2000), cert.

denied, 121 S. Ct. 1616 (2001); Hawkins v. Abramajtys, No. 99-1995, 2000 WL 1434695, at *2 (6th

Cir. Sept. 19, 2000); Irvin v. Michigan Parole Bd., No. 99-1817, 2000 WL 800029, at *2 (6th Cir.
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June 14, 2000), cert. denied, 531 U.S. 1197 (2001); Clifton v. Gach, No. 98-2239, 1999 WL

1253069, at *1 (6th Cir. Dec. 17, 1999).  Also, in unpublished decisions, the Sixth Circuit also has

held that particular parts of Michigan’s statutory parole scheme do not create a liberty interest in

parole.  See Fifer v. Michigan Dep’t of Corr., No. 96-2322, 1997 WL 681518, at *1 (6th Cir. Oct.

30, 1997); Moran v. McGinnis, No. 95-1330, 1996 WL 304344, at *2 (6th Cir. June 5, 1996); Vertin

v. Gabry, No. 94-2267, 1995 WL 613692, at *1 (6th Cir. Oct. 18, 1995); Leaphart v. Gach, No. 95-

1639, 1995 WL 734480, at *2 (6th Cir. Dec. 11, 1995), cert. denied, 522 U.S. 1057 (1998); Janiskee

v. Michigan Dep’t of Corr., No. 91-1103, 1991 WL 76181, at *1 (6th Cir. May 9, 1991); Neff v.

Johnson, No. 92-1818, 1993 WL 11880, at *1 (6th Cir. Jan. 21, 1993); Haynes v. Hudson, No. 89-

2006, 1990 WL 41025, at *1 (6th Cir. April 10, 1990).  Finally, the Michigan Supreme Court has

recognized that there is no liberty interest in parole under the Michigan system.  Glover v. Michigan

Parole Bd., 596 N.W.2d 598, 603-04 (Mich. 1999).  Accordingly, Plaintiffs have no liberty interest

at stake.  Because Plaintiffs have no liberty interest at stake, they fail to state a claim for a violation

of their procedural due process rights.  See Sweeton, 27 F.3d at 1164-65.  

To the extent that Plaintiffs are claiming that their state law rights were violated, this

court will not exercise pendent jurisdiction over such claims.  Claims raising issues of state law are

best left to determination by the state courts, particularly in the area of prison administration.  In

addition, pendent jurisdiction over state law claims cannot be exercised after all federal claims have

been dismissed.  United Mine Workers v. Gibbs, 383 U.S. 715, 726-727, 86 S. Ct. 1130, 1139

(1966); Moon v. Harrison Piping Supply, et al., 465 F.3d 719, 728 (6th Cir. 2006); Smith v. Freland,

954 F.2d 343, 348 (6th Cir.), cert. denied, 504 U.S. 915, 112 S. Ct. 1954 (1992).
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That power need not be exercised in every case in which it is found
to exist.  It has consistently been recognized that pendent jurisdiction
is a doctrine of discretion, not of plaintiff’s  right.  Its justification lies
in considerations of judicial economy, convenience and fairness to
litigants; if these are not present a federal court should hesitate to
exercise jurisdiction over state claims, even though bound to apply
state law to them, Erie R. Co. v. Tompkins, 304 U.S. 64, 58 S.Ct.
817, 82 L. Ed. 1188.  Needless decisions of state law should be
avoided both as  a matter of comity and to promote justice between
the parties, by procuring for them a surer-footed reading of applicable
law.  Certainly, if the federal claims are dismissed before trial, even
though not insubstantial in a jurisdictional sense, the state claims
should be dismissed as well.  Similarly, if it appears that the state
issues substantially predominate, whether in terms of proof, of the
scope of the issues raised, or of the  comprehensiveness of the remedy
sought, the state claims may be dismissed without prejudice and left
for resolution to state tribunals.  

United Mine Workers v. Gibbs, 383 U.S. 715, 726-727, 86 S. Ct. 1130, 1139 (1966). 

Conclusion

Having conducted the review now required by the Prison Litigation Reform Act, the

court determines that Plaintiffs’ action fails to state a claim and will therefore be dismissed pursuant

to 28 U.S.C. §§ 1915(e)(2), 1915A(b); 42 U.S.C. § 1997e(c).  

The court must next decide whether an appeal of this action would be in good faith

within the meaning of 28 U.S.C. § 1915(a)(3).  See McGore v. Wrigglesworth, 114 F.3d 601, 611

(6th Cir. 1997).  For the same reasons that the court dismisses the action, the court discerns no

good-faith basis for an appeal.  Should Plaintiffs appeal this decision, the court will assess the

appellate filing fee pursuant to § 1915(b)(1), see McGore, 114 F.3d at 610-11, unless Plaintiffs are

barred from proceeding in forma pauperis, e.g., by the “three-strikes” rule of § 1915(g).  If they are

barred, they will be required to pay the appellate filing fee in one lump sum. 

 This dismissal counts as a strike for purposes of 28 U.S.C. § 1915(g). 
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A judgment consistent with this opinion will be entered.

Dated: July 13, 2009 /s/ Robert Holmes Bell                                  
ROBERT HOLMES BELL
UNITED STATES DISTRICT JUDGE


