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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN
NORTHERNDIVISION

GENE T. FAVORS

Plaintiff,
V. Case N02:16-CV-33
DAVID M. LEACH, et al., HON. GORDON J. QUIST
Defendans.

/

ORDER ADOPTING REPORT AND RECOMMENDATION

Plaintiff, Gene T. Favors, a state prisoner at a Michigan Department ofctimmee
(MDOC) facility, filed this pro se civil rights action pursuant to 42 U.S.C. § 1983jiadjé&irst
and Fourteenth Amendment claims against Defendants David M. Leach, David RirBuGiai
Randall Masker, Rachelle Valle, and Bruce SwitzBefendant Gugin, an employee of Trinity
Services Group, Incfijled a motionfor summary judgment. (ECF No. 133Blaintiff filed a
motion for partial summary judgment against Defendant Gugin. (ECF No. 140.) Defendant
Leach, Rink, Masker, Valle, and Switzer (MDOC Defendants) filed a motion uiomsry
judgment, which idette characterized as a motion for partial summary judgment because the
relief requested leaves two claims remaining. (ECF No. 155.) On January 17, 20189raagi
Judge Timothy P. Greelégubmitted a Report and Recommendation (R & R) recommending that
the Court grant Defendant Gugin’s motion for summary judgment, deny Plaimiéftson for
partial summary judgment, and grant MDOC Defendants’ motion for partial synuadgment,

leaving only a First Amendment claim against Defendant Switzer for prolgitleintiff from

1 Judge Greeleyecentlyretired on March 14, 2019.
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performing Wudu in the gym and a First Amendment claim against DefendanoRprklhibiting
Plaintiff from bringing a snack to Eid service. (ECF No. 163.)

Plaintiff has filed objections to the R & R. (ECF No. 156.) Upon receivingctibps to
the R & R, the district judge “shall make a de novo determination of those portioresreptirt
or specified proposed findings or recommendations to which objection is made.” 28 U.S.C. §
636(b)(1). This Court may accept, reject, or modify angll of the magistrate judge’s findings
or recommendations. 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(i@r conducting a de novo
review of the R & R, the objections, and the pertinent portions of the record, the Courtlesncl
that the R & R should be adopted.

First, the R & R recommends that the Calisimiss Defendant Valle from the case because
Plaintiff failed to allege that Defendant Valle had the requisite persor@ivement in the case.
In fact, other than naming Defendant Valle as artidat and stating that Defendant Valle works
in the Business Office at Chippewa Correctional Facility (URF) wheretPiamincarcerated,
Plaintiff failed to make any specific allegations against Defendant Vallehislrobjections,
Plaintiff states thahe simply forgot to show Defendant Valle’s personal involvement in his
complaint. (ECF No. 169 at PagelD.1536.) However, even under the less stringent standard
afforded to pro se litigants, forgetfulness is not a reason to forgive the requiremgaead
personal involvement. Thus, the Court agrees with the magistrate judge tBat®efValle
should be dismissed from the case.

Secondthe R & R recommends that the Court dismiss Plaintiff’s claims against Defendant
Gugin for failure to exhaust higlainistrative remedies. Although alleged in the complaint, prior
to filing this action, Plaintiff did not file any grievanedout finding hair in his meals, finding

debris in his meals, or Trinity employees not wearing hairnets. As the R &ré&ttpnotes,



Plaintiff filed a grievance alleging that his meals were comsgaminated with meat grease but
filed his complainin this caseprior to receiving a Step Il decision, so Plaintiff did not properly
exhaust the crossontamination claim. The R & &so correctly points out that Plaintiff filed two
other grievances that have similar allegations to those made against DefGudgm—one
involving finding a bug in his food and one involving cressmtaminatior—but those incidents
occurred before Trity had a contract with MDOC, so Defendant Gugin, a Trinity employee,
lacked the requisite personal involvement in the earlier incidénkss objections, Plaintiff claims

for the first timethat Defendant Gugin was an Aramark emplobeéore she was arihity
employee, working in food services at the time of the earlier -casmmination incident.
However, in reviewing the earlier grievance relating to comsgamination (ECF No. 136 at
PagelD.947M51), there is no indication that Defendant Gugin was involved in the incident. Thus,
the Court agrees with the magistrate judge that Defendant Gugin’s motiamfiorasy judgment
should be granted and that Defendant Gugin should be dismissed from the case.

Third, the R & R recommends that the Cdurtl thatPlaintiff has properly exhausted his
administrative remedies for only four claims with respect to the MDOC Dedifienh) Defendant
Switzer prohibited Plaintiff from performing Wudu in the gym; (2) Defendink prohibited
Plaintiff from bringing asnack to Eid service; (3) Defendant Masker refused to send Plaintiff's
mail to Daphne Johnson; and (4) Defendant Masker rejected mail from Bound Together Books.
Plaintiff failed to address exhaustion in any of his responses or in his objectioen t@it the
Court has reviewed the grievances that Plaintiff pursued through Step I8l appethat Plaintiff
has offered no alternative explanation as to how any of his claims were istherliausted, the

Court agrees with the magistrate judge that thesethee only four claims against the MDOC



Defendants that were properly exhausted. Accordingly, Defendant Leach shadikinissed
from the case.

Fourth, the R & R recommends that Plaintiff's First Amendment claim againstd2efen
Masker for rejectiorof mail from Bound Together Books be dismissed. Bound Together Books
is not an authorized vendor in the prison system. As noted in the R & R, cases in this Court and
the Sixth Circuit make clear that prison officials may limiprisoner’s receipt of puished
materials to authorized vendorsThe Court agrees with the magistrate judge that first
Amendmentclaim should be dismissedTo the extent that Plaintiff argues that Defendant
Masker’s rejection of the mail from Bound Together Books preseahisfrocess violatioased
on Plaintiff's allegationthat Defendant Masker removed the box to check for a hearing on the
notice form, Plaintiff would have to carry his burden to show that thedepstvation remedy was
not adequate. Plaintiff failed o so. Thus, the Court agrees with the magistrate judge that the
claim should be dismissed under either standard.

Fifth, the R & R recommends that the Court dismiss Plaintiff's claim relating enDaht
Masker’s refusal to send mail to Daphne Johndaefendant Masker returned a letter to Plaintiff
that was addressed to Daphne Johnson because Plaintiff did not have sufficient fuenasdounit
to mail the letter. Plaintiff states that the letter should have been treated as legal readntRa
MDOC Policy, funds will be loaned to a prisoner who lacks sufficient funds to send lagal m
However, Plaintiff has not offered any evidence that the mail to Daphne Johnsahtsaibeen
considered legal mail. Therefore, the Court agrees with #ggstnate judge that this claim should
be dismissed.

Finally, the R & R recommends that to the extent Plaintiff is asserting retali&iorsén

this case, those claims should be dismissed. Plaintiff alleges that sonmeldh$eacted in



retaliation for Plaintiff filing grievances, but Plaintiff has faileo show(or even allege) a causal
connectionbetween filing grievances and any of the alleged adverse actiinss, the Court
agrees with the magistrate judge that any retaliation claims should be dismissed.

Plaintiff filed several pages of objectionsiowever, Plaintiff's objections that were not
noted in the analysis above either reiterated the merits of his claims that bject sudismissal
for failure to exhaust or brought forth new claims. Because the Court has fouRththtidf failed
to exhaust his administrative remedies for several claims, the Court need noheeawdrits of
those claims. With respect to the new claioigections are not the proper vehicle for asserting
new claims.

THEREFORE,

The January 17, 2019, Report and Recommendation (ECF No. 1&3pted as the
Opinion of the Court. Plaintiff’'s objections to the R & R (ECF No. 169peaeer uled. Defendant
Gugin’s motion for summary judgment (ECF No. 133)yrianted. Plaintiff's motion for partial
summary judgment (ECNo. 140) isdenied. MDOC Defendants’ motion for partial summary
judgment (ECF No. 143) igranted. Plaintiff's claims against Defendants Leach and Gugin are
dismissed without pregjudice. Plaintiff's claims against Defendants Valle and Masker are
dismissed with pregjudice. Plaintiff's retaliation claims arelismissed with prejudice. The
remaining claims in the case are Plaintiff's First Amendment claim againsid2efeSwitzer for
prohibiting Plaintiff from performing Wudu in the gym amdaintiff's First Amendment claim
against Defendant Rink for prohibiting Plaintiff from bringing a snack to the Eidcservi

IT 1SSO ORDERED.

Dated:March 28, 2019 /s/ Gordon J. Quist

GORDON J. QUIST
UNITED STATES DISTRICT JUDGE




