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UNITED STATES DISTRICT COURT
FOR THEWESTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

D’ANDRE ALEXANDER #731077,

Plaintiff, Case N02:16-CV-49

V. HON. GORDONJ. QUIST
UNKNOWN MAKELA, et al.,

Defendants

ORDER APPROVING AND ADOPTING
REPORT AND RECOMMENDATION

OnOctober 18, 2017, Magistrate Judge Greeley issued a Report and Recommendation (R
& R) recommending that the Court grampart and deny in paBefendants’ motion for summary
judgmenton Plaintiff’'s remaining claims. In particular, the magistrate judge reconmeddhdt
the Court deny thenotion with regardPlaintiff's retaliation and conspiracy claims against
Defendants Lee, Pelkola, and Leece arising from the Decemp201&,cell search and grant the
motion with regard to Plaintiff's claims against Defendants Makela and Garogetsing from
the December 17th cell search. (ECF No. 75 at PagelD.445.) The magistratdujticige
recommended that Plaintiff's claims relating to the confiscation of his televisioe setrhissed
without prejudice because Plaintiff asserted such clairasother case.ld. at PagelD.443, 445.)

Plaintiff has filed an Objection to the R & R, specificalhe magistrate judge’s conclusion
that Plaintiff failed to offer any evidence that Defendant Gooseberry was im/atvehe
conspiracy relating to the December 17th cell search. Plaintiff argues @bjection that the

magistrate judge failed to consider Plaintiff's allegation that on Jar@@r 2015, Defendant
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Gooseberry followed Defendant Lee’s instruction or command to conduct a ogyadiaip search
of Plaintiff in the yard. Plaintiff argues that Defendant Gooseberry shoulddimasgrrin the case
based on Gooseberry’s violation ofaitiff's First and Eighth Amendment rights, as well as
conspiracy under 42 U.S.C. § 1983.

Pursuanto 28 U.S.C. § 636(b), upon receiving objections to a report and recommendation,
the district judge “shall make a de novo determamabf thoseportions of the report or specified
proposed findings or recommendations to which objection is made.” After conducengoaal
review of the R & R, Plaintiff’'s Objection, and the pertinent portions of the record;dahet
concludes that the R & R should be adopted.

Plaintiff's objection lacks merit. In the R & R, the magistrate judged thatPlaintiff
failed to offer any evidence that Defendant Gooseberry was involved in coggping to the
December 17, 2014, cell search. Plaintiff does not take issue with that concluaiatiff BAnnot
rely on his allegation that Defendant Gooseberry conducted a retaliatpryestrch of Plaintiff
on January 30, 2015, because such claim was previously dismissed for lack of exh&ukin.
September 16, 2016, Report and Recommendation, which Judge Bell subsequently adopted, the
magistrate judge recommended that Defendants’ motion for summary judgasedtdn lack of
exhaustion be denied as to the December 17th cell search andnfiseation of Plaintiff's
television but granted as to all other claims. (ECF No. 25 at PagelD.191; BCB1Nat
PagelD.211.) Thus, Plaintiff's claims against Defendant Gooseberry based amulaeyJ30,
2015, strip search were previously dismissed for lack of exhaustion. Plaintiff magichtitem
back by asserting that they somehow relate to the December 17 cell search.

Therefore,



IT ISHEREBY ORDERED that theOctober18, 2017, Report and Recommendation
(ECF No. 7% is approved and adopted as theOpinion of the Court.

IT ISFURTHER ORDERED thatDefendantsMotion for Summary Judgme(ECF No.
57) isGRANTED IN PART AND DENIED IN PART. The motion iDENIED with regard to
Plaintiff's claims against Defendants Lee, Pelkola, and Leece arisingtieDecember 17th cell
search andGRANTED with regard to Plaitiff's claims against Defendants Makela and
Gooseberry arising from the December 17th cell search

IT ISFURTHER ORDERED that Plaintiff's claims arising from the confiscation of his

television seti@ DISMISSED WITHOUT PREJUDICE.

Dated:January 9, 2018 /sl Gordon J. Quist

GORDON J. QUIST
UNITED STATES DISTRICT JUDGE




