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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN
NORTHERNDIVISION

D’ANDRE ALEXANDER #731077

Plaintiff,
V. Case No02:16CV-64
PENNY FILLION, et al, HON. GORDON J. QUIST
Defendars.

/

OPINION AND ORDER

This is a civil rights action brought by state prisoner D’Andre Alexanddewu42 U.S.C.
§1983. Defendants Fillion, Russo, MacDowell, Chapman, Waske, Bennet, Benoit, Merling, and
Pietrangelo (MDOC Defendants) moved for summary judgment (ECF No. 115), as didi&rfe
Millette (ECF No. 106). Magistrate Judge Timothy Greeley issued a RepmbRecommendation
(R & R) recommending that the Court grant the motions with respect to Alexartighth
Amendment claim related to inadequatedioal treatment after January 9, 2014, and deny the
motions with respect to all other claims. (ECF No. 137.) Millette and Alexaiteliobjections
tothe R & R. (ECF No. 143 & 144))

Under Federal Rule of Civil Procedure 72(b), a party “may servdilargpecific written
objections” to the R & R, and the Court is to consider any proper objection. Local Rule 72.3(b)
likewise requires that written objections “shall specifically identify the pastiof the R & R to
which a party objects.Under 28 U.S.C. 8§ 636(b), upon receiving objections to a report and
recommendation, the district judge “shall make a de novo determination of those portioas of

report or specified proposed findings or recommendations to which objection is mader” Af
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conductinga de novo review of the R & R, the parties’ objections, and the pertinent portions of
the record, the Court concludes that the R & R should be adopted in part and denied in part.

Millette’s Objections

Millette makes six objections to the R & Bnd the Court will address them each in turn.
1) Objective Component of Alexander’s Deliberate Indifference Claim
Millette makes several arguments that the R & R erred in concluding that Alexaater
the objective element of his deliberate indifference claim. First, Millette argueSldbéer v.
Madison County238 F.3d 739 (6th Cir. 200Bpplies, noBlackmore vKalamazoo Counfy890
F.3d 890 (6th Cir. 2004)Napier requires prisonersd submit “verifying medical evidence” in
certain circumstanceBlackmoresummarized this requirement as follows:
In sum, the “verifying medical evidence” requirement is relevarihose claims
involving minor maladies or neabvious complaints of a serious need for medical
care. Napier,which was relied upon by the district court, falls within this branch
of decisions.In a word,Napierdoes not apply to medical care claims where facts
show an obvious need for medical care that laymen would readily discern as
requiring prompt medical attention by competent health care providéapier
applies where the plaintiff's “deliberate indifference” claim is based on ibens
failure to treat a condition adequately, or where the prissnaffliction is
seemingly minor or nopbvious. In such circumstances, medical proof is
necessary to assess whether the delay caused a serious medical injury.
Blackmore 390 F.3dat 898(citing Napier,238 F.3d at 742).

Millette relies primarily upon the languageNdpier applies where the plainti§’
‘deliberate indifferencetlaim is based on the prison's failure to treat a condition adeqgutately
Millette argues that because Alexander reativeedical treatment for the bite injury on his hand
the same day he was injured, Alexander is challentliagorison’s failure to treat a condition
adequately Therefore, he argueBlapier applies and Alexander’s failure to introduce medical

proof dooms s claim.



The conditions from the bite injury are a separate condition from Alexander’s broken hand.
Treatment only for the former does not automatically grant Millette a shieldefdattier. Napier
“does not apply to medical care claims where falstsvsan obvious need for medical care that
laymen would readily discern as requiring prompt medical attention by cempetalth care
providers.” Id. at 898;see alsdVilliams v. Michigan Dep't of CorrNo. 2:16CV-72, 2018 WL
1150025, at *AW.D. Mich. Mar. 5, 2018). The R & R concluded that Alexander’s broken hand
would likely be sufficiently obviouso a layperson Millette has not shown this to be incorrect
and, therefore, Alexandeeednot have provided medical proof as requiredNiayier.

Millette next citesBurgess v. Fischer735 F.3d 462 (6th Cir. 2013), to argue that
Alexander’s aftethefact diagnosis of a fracture based upon-aaydoes not satisfy the objective
component of deliberate indifference for events thatuged pior to the xray. Burgessis
distinguishable because the plaintiff's injuries were latent medical injdisesvered onlyy a
CT scan, contrasted to Alexander’s injuyiebich were likely sufficiently obvious for a layperson
to recognize the need for treatmemd. at 476—77.

Millette argues that the R & R’s reliance Hnbbard v. Gross199 F. App’x 433 (6th Cir.
2006),is incorrect because the facts are distinguishable from Alexander’s. @iithioe facts are
different, the applicable legal standas not and Millette has not shown that the R & R’s use of
Hubbardwas in error.

Millette runs through the relevant timeline of events regarding his treatmelex@iler’s
handsto showthat there was no objective evidence that Alexahddra fracture until the-ray
report of Alexander’'s hand. However, Alexander alleged that his hand was bruiskel ,sand
made a bonelicking noise—as noted by the R & R. Viewing the facts in a light most favorable

to the noAamovant,i.e., Alexande, Millette has not shown that the R & R was incorrect in



concluding that the facts were so obvious that even a layperson would recognize ther need f
attention of a doctor.

Accordingly,Millette’s first objectionis overruled.

2) The Subjective Component of Alexander’s Deliberate Indifference Claim

Millette argues that the R & R’s conclusion that Alexander satisfied the subjectiv
component of his deliberate indifference claim was incorrect. Millette argatethéhallegations
that Millette shoald have known that Alexander had a broken hand “might demonstrate
negligence>—which is insufficient to state a claiar to satisfy the subjective prong of the test.

Deliberate indifference “entails something more than mere negligdngs;an be

“satidied by something less than acts or omissions for the very purpose of causing

harm or with knowledge that harm will resultUUnderFarmer,“the official must

both be aware of facts from which the inference could be drawn that a substantial
risk of serious harm exists, and he must also draw the inference.”

Blackmore 390 F.3d at 89%6 (quotingFarmer v. Brennan511 U.S. 825835, 837, 114 S. Ct.
1970, 1978-79 (199%) In Blackmore the plaintiff complained of stomach pain, vomited, and
received minimal treatment for over fifty housStom these circumstancebetcourt foundhat a
reasonable jury could conclude that theeddants were “aware of facts from which the inference
could be drawn that a substantial risk of serious harms exists and the Defegdared that
risk”—satisfying the subjective prong of the telst. (quotingFarmer, 511 U.S. at 837, 114 S. Ct.
at 199).

Millette’'s argumentis incompatible wittBlackmoreand other precedent. Asthe R & R
discussed, Alexander presented evidence that he repeatedly requested medioal ladtesise
of the pain, swelling, bruising, and beakcking noisein his hand. Defendants deny that
Alexander requested medical attentamoften as he claims. The R & R therefore concluded that

there was a question of faaboutwhether Alexander did request medical attention. If he did,



Alexander’s situation would be rsilar to Blackmore satisfying the subjective prong. The
guestion of fact, therefore, remains.

The R & R noted additional evidence that Alexander used to support the subjemtige pr
He stated that after hisray on January 6, 2014, theray technican stated, “oh yeah, it looks
fractured,” to which Millette responded, “oh shit. Looks like we might beouable.” (ECF No.
12 at PagelD.769.) Millez argues that neither theray technician nor Millette is qualified to
interpret xray images. Qualification is a professional standard that would apply to al form
diagnosis—but is not necessary for an individual to comment on what he or she sees.

Accordingly,Millette’s second objectiors overruled

3) Millette’s Actual Involvement in Alexander’s Treatment

Millette argues that if the Court looks at “his actual involvement, P.A. Millette wias no
deliberately indifferent.” (ECF No. 143 at PagelD.941.) Millette argueswhan he first
assessed\lexander he determined that Alexander “had a bweund, which hereated,”and
subsequent treatments demonstrate that Millette was not deliberately imdifter®lexander’s
health concerns.As discussed above, Millette’s arguments hdoenot resolve the R & R’s
conclusion that Alexander “has demonstrated that his medical need was nosedlavigsin a
reasonable time frame,” antthat there is a question of fact whether Alexander requested medical
attention for his broken hand specifically. (ECF No. 137 at PagelB080¢ Treatment forroe
condition,i.e., wounds from the biting, does not necessarily absolve Millette of his failure tto trea
another condition,e., the fracture. There are sufficient facts, as discussed in the R & R, to leave
the matter to a jury.

Accordingly,Millette’s third objectionis overruled.



4) Whether Millette Ignored Alexander’s Pain

Millette argues that the R & R *“incorrectly suggests that P.A. Millette ignored Mr.
Alexander’s pain,” and highlights the fact tihMillette was aware efand did not discontue—
pain medicationhatanurse provided for Alexander. There is no record evidence, Millette asserts,
that Alexander requested more pain medication or stated that the noedizas not helping.
(ECF No. 143 at PagelD.942.) The pain medication issue was not a required finding of fact for
the R & R to reach its conclusiog&en the other facts and circumstaredsis not a dispositive
issue.

Accordingly,Millette’s fourth objections overruled.

5) Retaliation Claim Against Millette

Millette asserts thahe R & R erred in finding that there is a genuine issue of material fact
regarding Alexander’s retaliation claim against Millette because there is aflakmissible
evidence showing that Millette was aware of any protected conduct bgrlex The R & R
concluded that because Alexander alleged that Millette denied him medical trielagcaumse of
his grievances against other MDOC employees, Alexander satisfieddfivation prong of a
retaliation claim. Therefore, Millette failed to demonstrate that he was entitled to spmmar
judgment.

Millette also asserts that he would have taken the same satidhe absence of any
protected activity by Alexanderwhich would entitle him to summary judgment un@ibaddeus-
X v. Blatter 175 F.3d 378, 399 (6th Cir. 199 owever the courthereheld that “[c]ircumstantial
evidence, like the timingf events . . . is appropridten proving that the actions were motivated,
at least in part, by the protected conduict. The courtfurther held that the plaintiffs satisfied

their burdenin showing motivatiorby “more than simplyalleding] retaliatioi—the plaintiffs



“put forward a number of specific, nonconclusory allegations and identified affmeratidence
that could support a jury waict at trial.” Id. at 399-400. The defendants inadequately responded
with “summary denials.”ld. at 400.

Millette has failed to show that the R & R’s conclusions are incorrect and thas e
to summary judgment on Alexander’s retaliation claim. Alexander cited the tohagntsi.e.,
his grievances against other MDOC staff followed by Millette’s allegddréato treat him.
Alexander also alleged that Millette commented, “oh s[hi]t. Looks like [wehtiig in trouble. |
gotta get [itjoff my back” after seeing Alexander’s fracture. (ECF No. 53 at PagelD.362 ¢secon
and third alteration in original).) Millette argues that because the medical records show that he
did treat Alexander, and, in his view the treatment was appropriatactions are no different
than they would have been absent Alexander’s earlier grievamssentially a “summary denial”
of Alexander’s arguments. The Court agrees with the R & R’s conclusions.

Accordingly, Millette’s fifth objection iverruled.

6) Conspiracy

Millette points out that the R & R did not make a recommendation regarding Alexander’
conspiracy claim under § 1983, and adopts his argunoentkat claimfrom his supplemental
brief filed on January 12, 2018. The relevant briefing timeline is as follows:

e March 31, 2017: Millette filed his motion to dismiss. (ECF No. 51.)

e October 13, 2017: Millette fitthis motion for summary judgment, and dot addess

the conspiracy claim(ECF No. 106.)

I Alexander’s response to Millette’s motion for summary judgment adojgezhHier arguments from his response
to Millette’s motion to dismiss. (ECF No. 123 at PagelD.776.)
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e October 18, 2017: Magistrate Judge Greeley sueeport and recommendation
regarding Millette’s motion to dismiss, recommending that the Court not dismiss
Alexander’s conspiracy claim(ECF No. 113.)

e Jaruary 9, 2017: The Court adeplin part the October 18 report and recommendation.
Alexander’s conspiracy claim survives. (ECF No. 130.)

e January 12, 2018: Millette fitea supplement to his motion for summary judgment,
arguing that Alexander’s conspirachaim should be dismissed. (ECF No. 131.)

e April 17, 2018: Magistrate Judge Greeley isstlee R & R currently at issughich
does not address the conspiracy claim. (ECF No. 137.)

It is not appropriate for the Court to make a ruling on the conspiraoy atahis time. It

is unclear why Millette filed a motion for summary judgment before the Courtetebid motion
to dismiss. By waiting to make the conspiracy argument in a supplementabihiath Millette
filed of his own accord without seeking permission of the Geartd seeking a decision on the
matter now, Millette has attempted to deprive Alexander of an opportunitptome to the matter.

“The district court does not have to accept every filing submitted by a’p&wbgs, Brovins

& OehmkeP.C. v. LEXIS/NEXIS Grp463 F.3d 478, 4889 (6th Cir. 2006). Because Millette

did not seek leave from the Court to file his supplemental brie€ahet will not consider it.See,

e.g, Harshaw v. Bethany Christian Servdo. 1:08CV-104, 2010 WL 610262, at *1 (W.D. Mich.

Feb. 19, 2010) Millette may argue that he needed to file the supplemental brief because he had
anticipated that the Court would dismiss the conspiracy claim. This conundrum is oglg efti
Millette’s own making—he should ha filed his motion for summary judgmeaifter the Court
rendered a decision on his motion to dismiss, or Millette could have included his aopspir

arguments in the summary judgment motion in the everCthgt did not dismiss the conspiracy



claim. Consdering his arguments now, for the first time, as an objection to the R-&lch
correctly did not address it in the first plaeeould be inappropriate.

The R & R wasaccordinglycorrect in not considering Millette’conspiracy arguments
because they wernot before the Court in the underlying motion being consideMilette’s
request that thedirt consider them now is similarly inappropriate.

Accordingly,Millette’s sixth objections overrded.

Alexander’s Objections

Alexander makes twobjections to the R & R and the Court will address them each in turn.

1) Events After January 9, 2014—Millette

Alexander argues that the R & R was incorrect in recommending that his inadequat
medical treatment claims against Millegtiter January 9, 201%4e dismissed. Alexander argues
that Millette interfered with the specialist’'s recommendations for retaliatopppes, and that the
Court should not consider Millette’s affidavit because it is contradictetidoynedical records.
(ECF No. 144 at PagelP45-46.) The R & R considered the contradictions between Millette’'s
affidavit and medical recordsge., Millette stated that he directed Alexander to perform hand
strengthening exercises with a tennis ball, but the records show that MillatietedAlexander
to use a sock instead of a tennis ball—against the orthopedic specialist’s recotionenda

Millette does not dispute that he recommended using a sock instead of a tennis ball, and
highlights that he admitted as much in his reply brief. (ECF12@.at PagelD.840 (“Because
Plaintiff did not have a tennis ball available to him in prison, [Millette] suggestedsmmable
alternative (socks) for his hand strengthening exercisesTig inconsistency in the origiral

and unsigned-affidavit was appaently “an oversight on the part of counsel.” (ECF No. 149 at



PagelD.974.) Millette accordingly submitted a correetadd signed-affidavit on May 11,
2018, which included the sock recommendation. (ECF No. 150.)

As the R & R discussed, the record doessinow that Millettedisregardedhe orthopedic
specialist’s orders. Instead, he considered thesommendatiors-particularlyin light of the
circumstances of incarceration, such as the difficulty in obtaining a tennis Bhals was
insufficient to support Alexander’s claims regardless of the record disputestahe of the R &

R. Therefore, Alexander has failed to show that the R & R was incorrect in digpfissiclaims
for events after January 9, 2014.

Accordingly,Alexander’s first objectiois overruled

2) Events After January 9, 2014—Waske

Alexander argues that the R & R erred in concluding that his Eighth Amendiaiens c
against Waske after January 9, 2014, should be dismishedR & R addressed this claim briefly:
“Plaintiff alleges that Defendant Waske took Plaintiff's splint from him obri&y 19, 2014.
However, Plaintiff received the splint back shortly thereafter.” (ECF183 at PagelD.905.)
Alexander argues that wh he did receive a splint back, it was not from Waske and “[h]er
violations should not be allowed to be ‘saved’ by someone else. Plaintiff sufiedad/t because
of not having the splint with extreme pain.” (ECF No. 144 at PagelD.946.)

In the MDOC [efendants’ response to Alexander's request for admissions, Waske
admitted that she “was aware at one point that Plaintiff was involved in aafighinjured his
hand.” (ECF No. 12@ at PagelD.748.) Waske also admitted “that at one time, Plaintiff may
have mentioned hand pain.” Waske denied thatetpgested thailexanderreturn hissplint and
stated “that the medical provider instructed Plaintiff to return the splint.” éurtRlaintiff did

complain at one time about hand péafter the splint wa taken awaypnd that on or about
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February 24, 2014, the splint was provided agaiRlaintiff.” (Id. at PagelD.749.) Alexander
alleges that Waske “demanded” that he take the splint off and, in response to dstapoois
about his pain, Waske responded, “Do it look like | fucking care? Your hand carf fait afl |
care. It's time to give it back right now.” (ECF No. 120 at PagelD.732.)

The Court agrees with Alexanderhis objection Most of his factual allegations against
Waske are confired by her admissions, and the dispute about her demanding the splint back is a
guestion of factln Hubbard the court found that the “evidence does not showjttimaplaintiff's]
broken hand was so serious that a-tweoir delay in receiving a splintumreasonabl&. Hubbard
199 F. App'x at 438. Alexander hadive-day delay in receiving hisplint backfor his broken
hand. Viewing the facts in a light most favorable to Alexander and, for the sasnasd¢he R &

R recommended allowing Alexander'seplanuary 9, 2014, claims to survive, the Court finds that
Alexander’s claim against Waske related to the splint should sutvive.

Accordingly, the Coursustais Alexander’s secondbjectionand rejecithe R & R in part

as to the claim againgvaske related to the splint.
Conclusion

In accordance with the foregoing,

IT IS HEREBY ORDERED that Defendant Millde’s Objections (ECF No0.143) are
OVERRULED ; Plaintiff Alexander’s Objections (ECF No. 144) ®¥ERRULED IN PART
as to his first objectivandSUSTAINED IN PART as to his second objection; and the magistrate

judge’s Report and Recommendation (ECF No. 13RHSECTED IN PART as to Plaintiff's

2MDOC Defendants, including Waske, did not file a reply brief to Afebea’s response to their motion, and did not
file a response to Alexander’s objections. Their motion discusseddisébroadly and whiout particularity and have
not addressed Alexander’s particular factual allegations.

11



claim against Defendant Waske related to the splintddfROVED AND ADOPTED as to all
other claims
The case will continue as to Alexander’s claims against all Defendants for prxient®

January 9, 2014, and as to his claims against Defendant Waske regarding the splint.

Dated:June 27, 2018 /s/ Gordon J. Quist

GORDON JQUIST
UNITED STATES DISTRICT JUDGE
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