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UNITED STATES OF AMERICA
UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN

NORTHERN DIVISION

MICHAEL LAVAIL WALKER,

Plaintiff, Case No. 2:16-cv-84
V. Honorable Robert Holmes Bell
D. THEUT, et al.,

Defendants.

/
OPINION

This is a civil rights action brought by a state prisoner pursuant to 42 U.S.C. § 1983.
The Court has granted Plaintiff leave to proceed in formapauperis Under the Prison Litigation
Reform Act, PUB. L. No. 104-134, 110 STAT. 1321 (1996), the Court is required to dismiss any
prisoner action brought under federal law if the complaint is frivolous, malicious, fails to state a
claim upon which relief can be granted, or seeks monetary relief from a defendant immune from such
relief. 28 U.S.C. §§ 1915(e)(2), 1915A;42 U.S.C. § 1997¢(c). The Court must read Plaintift’s pro
secomplaint indulgently, seeHaines v. Kerner404 U.S. 519, 520 (1972), and accept Plaintiff’s
allegations as true, unless they are clearly irrational or wholly incredible. Denton v. Hernande204
U.S.25,33(1992). Applying these standards, Plaintiff’s action will be dismissed for failure to state

a claim.
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Factual Allegations

Plaintiff Michael Lavail Walker, a state prisoner currently confined at the Baraga
Maximum Correctional Facility (AMF), filed this pro secivil rights action pursuant to 42 U.S.C. §
1983 against Defendants Hearing Officer D. Theut, Hearing Investigator J. McCollum, Hearing
Administrator Richard D. Russell, and MDOC Director Heidi E. Washington. In his complaint,
Plaintiff alleges that he was accused of an assault and battery on staff on November 22, 2014. On
November 25, 2014, Defendant McCollum came to Plaintiff’s cell to interview Plaintiff and secure
evidence regarding the misconduct. Plaintiff was found guilty of the assault and battery misconduct
on December 5, 2014, following a hearing conducted by Defendant Theut. Plaintiff was ordered to
pay $482.45 in restitution for the cost of the staff victim’s medical treatment. When Plaintiff asked
Defendant McCollum why he was never given notice that his funds were going to be seized,
Defendant McCollum stated that he was not required to give Plaintiff notice.

Plaintiff filed a request for rehearing on the misconduct, which was denied by
Defendant Russell. Plaintiff claims that as of the date of his complaint, $165.00 had been removed
from his account toward payment of the ordered restitution. Plaintiff claims that this violated his
due process rights and seeks reimbursement of the $165.00, as well as damages and equitable relief.

Discussion

1. Failure to state a claim

(113

A complaint may be dismissed for failure to state a claim if it fails “‘to give the
defendant fair notice of what the . . . claim is and the grounds upon which it rests.””” Bell Atl. Corp.
v. Twombly550 U.S. 544, 555 (2007) (quoting Conley v. Gibso/855 U.S. 41, 47 (1957)). While

a complaint need not contain detailed factual allegations, a plaintiff’s allegations must include more

.



than labels and conclusions. Twombly 550 U.S. at 555; Ashcroft v. Igbal556 U.S. 662, 678 (2009)
(“Threadbare recitals of the elements of a cause of action, supported by mere conclusory statements,
do not suffice.”). The court must determine whether the complaint contains “enough facts to state
a claim to relief that is plausible on its face.” Twombly 550 U.S. at 570. “A claim has facial
plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable
inference that the defendant is liable for the misconduct alleged.” Igbal, 556 U.S. at 679. Although
the plausibility standard is not equivalent to a “‘probability requirement,’ . . . it asks for more than
a sheer possibility that a defendant has acted unlawfully.” Igbal, 556 U.S. at 678 (quoting Twombly
550 U.S. at 556). “[W]here the well-pleaded facts do not permit the court to infer more than the
mere possibility of misconduct, the complaint has alleged — but it has not ‘show[n]” — that the
pleader is entitled to relief.” Igbal, 556 U.S. at 679 (quoting FED. R. C1v. P. 8(a)(2)); see also Hill
v. Lappin 630 F.3d 468, 470-71 (6th Cir. 2010) (holding that the Twombly/Igbalplausibility
standard applies to dismissals of prisoner cases on initial review under 28 U.S.C. §§ 1915A(b)(1)
and 1915(e)(2)(B)(i)).

To state aclaimunder 42 U.S.C. § 1983, a plaintiff must allege the violation of a right
secured by the federal Constitution or laws and must show that the deprivation was committed by
a person acting under color of state law. West v. Atkingt87 U.S. 42,48 (1988); Dominguez v. Corr.
Med. Servs555 F.3d 543, 549 (6th Cir. 2009). Because § 1983 is a method for vindicating federal
rights, not a source of substantive rights itself, the first step in an action under § 1983 is to identify
the specific constitutional right allegedly infringed. Albright v. Oliver 510 U.S. 266, 271 (1994).

Initially, the Court notes that Plaintiff fails to allege any specific facts against

Defendant Washington. Government officials may not be held liable for the unconstitutional
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conduct of their subordinates under a theory of respondeat superior or vicarious liability. Igbal, 556
U.S.at676; Monell v. New York City Dep’t of Soc. Sey¥36 U.S. 658, 691(1978); Everson v. Leis
556 F.3d 484, 495 (6th Cir. 2009). A claimed constitutional violation must be based upon active
unconstitutional behavior. Grinter v. Knight 532 F.3d 567, 575-76 (6th Cir. 2008); Greene V.
Barber, 310 F.3d 889, 899 (6th Cir. 2002). The acts of one’s subordinates are not enough, nor can
supervisory liability be based upon the mere failure to act. Grinter, 532 F.3d at 576; Greene 310
F.3d at 899; Summers v. Lei868 F.3d 881, 888 (6th Cir. 2004). Moreover, § 1983 liability may
not be imposed simply because a supervisor denied an administrative grievance or failed to act based
upon information contained in a grievance. See Shehee v. Luttrell99 F.3d 295, 300 (6th Cir.
1999). “[A] plaintiff must plead that each Government-official defendant, through the official’s own
individual actions, has violated the Constitution.” Igbal, 556 U.S. at 676. Plaintiff has failed to
allege that Defendant Washington engaged in any active unconstitutional behavior. Accordingly,
Plaintiff fails to state a claim against Defendant Washington.

Plaintiff claims that the requirement that he pay restitution violated his procedural due
process rights. The order that Plaintiff pay restitution arose out of his misconduct hearing. Under
Michigan law a prisoner is entitled to notice of a hearing, and the opportunity to present evidence
and arguments. M.C.L. § 791.252. A hearing officer is not bound by state or federal evidentiary
rules, but rather may consider “evidence of the type commonly relied upon by reasonably prudent
persons in the conduct of their affairs.” Id. Further, a hearing officer may deny a prisoner access
to evidence that may pose a security concern if disclosed. Id. Plaintiff has failed to show that his

constitutional rights were violated at his misconduct hearing.



Moreover, the hearing officer’s conclusion that Plaintiff was guilty of the misconduct
charge and should pay restitution was supported by the record. In the evidence/statements in
addition to misconduct report, Defendant Theut stated:

Prisoner is not present for the hearing and when asked to appear at
0652 hrs by officer Stabile stated, no. this was entered into the unit
log book. Prisoners non-apperance is deemed a waiver of his right to
appear and a plea of not guilty is entered on his behalf. The
misconduct report is reviewed with a refusal 1 page, a medical bill
one page that is marked confidential and a statement from the hearing
investigator 1 page. No further evidence is requested or is necessary.

SeeECF No. 101, PageID.13. In the reasons for finding, the Hearing Officer stated:
Pursuant to PD 03.03.105 Assault and Battery: Intentional, non-
consensual touching of another person done either in anger or with
the purpose of abusing or injuring another . . . Prisoner Walker on 11-
22-14 at 1417 hrs was observed on B wing by the reporting officer
spit in the reporting officer’s face and kick him in the left thigh. I
find that this was an intentional non-consensual physical contact by
prisoner Walker to officer Brown in order to injure and abuse him.
Restitution is awar[d]ed in the amount of $482.45 to be paid by
prisoner Walker for the cost of officer Brown’s medical treatment

from this incident. The reporting staff member is detailed and clear
in their [sic] statements and found credible. The charge is sustained.

It is clear that Plaintiff received due process of law, and that he cannot support any
claim that his constitutional rights were violated during the misconduct hearing either with regard
to the guilty finding, or to the order of restitution. Prison inmates subject to serious disciplinary
action are entitled to (1) 24 hours advance written notice of the charges; (2) an opportunity to appear
at a hearing, to call witnesses, and present rebuttal evidence when permitting the inmate to do so will
not be unduly hazardous to institutional safety; and (3) a written statement by the factfinders as to

the evidence relied upon for their decision which includes a statement as to the reasons for the
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decision. Wolff v. McDonnell 418 U.S. 539, 564-66 (1974). If the prisoner received these
procedural protections, and if there were “some facts” to support the decision of the hearings officer,
then the prisoner received all the process to which he was due. Superintendent of Massachusetts
Institute, Walpole v. HijJl472 U.S. 445 (1985). Plaintiff has failed to show that his constitutional
rights were denied.

Finally, the Court notes that Defendant Theut is employed by the MDOC as a Hearing
Officer. SeeECF No. 1-1, PagelD.13. The Sixth Circuit, recognizing that a Michigan hearings
officer has adjudicatory functions spelled out by statute in the nature of an administrative law judge,
has held that hearings officers are entitled to absolute judicial immunity from damages in relation
to actions within the officer’s authority. Shelly v. Johnsqg®849 F.2d 228,229 (6th Cir. 1988); MICH.
Comp. LAWS §§ 791.251-255. See alsWilliams v. McGinnisNos. 02-1336, 02-1837, 2003 WL
245352, at *2 (6th Cir. Jan. 31, 2003) (recognizing that Michigan’s prison hearings officers are
entitled to absolute immunity); Thompson v. Mich. Dep’t of CoyiNo. 01-1943, 2002 WL 22011,
at *1 (6th Cir. Jan. 2, 2002) (same); Gribble v. BassNo. 93-5413, 1993 WL 524022, at *2 (6th Cir.
Dec. 16, 1993) (same). Plaintiff’s action fails because Defendant Theut is absolutely immune from
suit for damages under the circumstances of this case.

Moreover, injunctive relief is not available under § 1983, because, under the 1996
amendments to that statute, injunctive relief “shall not be granted” in an action against “a judicial
officer for an act or omission taken in such officer’s judicial capacity . . . unless a declaratory decree
was violated or declaratory relief was unavailable.” 42 U.S.C. § 1983; accord Savoie v. Marti673

F.3d 488,496 (6th Cir. 2012). Plaintiff does not allege that a declaratory decree was violated or that



declaratory relief was unavailable. Consequently, his claim for injunctive relief is barred. Montero
v. Travis 171 F.3d 757, 761 (2d Cir. 1999).
Conclusion

Having conducted the review required by the Prison Litigation Reform Act, the Court
determines that Plaintiff’s action will be dismissed for failure to state a claim pursuant to 28 U.S.C.
§§ 1915(e)(2) and 1915A(b), and 42 U.S.C. § 1997¢(c).

The Court must next decide whether an appeal of this action would be in good faith
within the meaning of 28 U.S.C. § 1915(a)(3). SeeMcGore v. Wrigglesworth 14 F.3d 601, 611
(6th Cir. 1997). For the same reasons that the Court dismisses the action, the Court discerns no
good-faith basis for an appeal. Should Plaintiff appeal this decision, the Court will assess the
$505.00 appellate filing fee pursuant to § 1915(b)(1), seeMcGore 114 F.3d at 610-11, unless
Plaintiff is barred from proceeding in forma pauperise.g., by the “three-strikes” rule of § 1915(g).
If he is barred, he will be required to pay the $505.00 appellate filing fee in one lump sum.

This is a dismissal as described by 28 U.S.C. § 1915(g).

A Judgment consistent with this Opinion will be entered.

Dated: August 4, 2016 /s/ Robert Holmes Bell
ROBERT HOLMES BELL
UNITED STATES DISTRICT JUDGE




