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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN
NORTHERNDIVISION

SEAN DEDRIC RODEN #222315

Plaintiff,
V. Case No2:17CV-9
ROBERT HANSEN HON. GORDON J. QUIST
Defendant.

ORDER REJECTING THE REPORT AND RECOMMENDATION AND DENYING
DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT

Plaintiff, Sean Dedric Roden, a state prisoner at a Michigan Department reCtinrs
(MDOC) facility, broughthis pro se civil rights action pursuant to 42 U.S.C. § 1983, alleging that
Defendant violated his First Amendment rights by confiscating his propedying false
misconduct tickets, and threatening his safety in retaliation for iegagrce activity. Defendant
moved for summary judgment. (ECF No. 45.) Magistrate Judge Timothy Gredienitted a
Report and Recommendation (R & R) recommending that the Court grant Defendant’s orotion f
summary judgment and dismiss the case in its entirety. (ECF No. 54.)

Plaintiff has filed objections to the & R. (ECF No. 57.) Upon receiving objections to
the R & R, the district judge “shall make a de novo determination of those portioresreptirt
or specified proposed findings or recommendations to which objection is made.” 28 U.S.C. §
636(b)(1). This Court may accept, reject, or modify any or all of the magistragudglings

or recommendations. 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b).
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After conducting a de novo review of the R & R, the objections, and the pertinent portions
of the recorgdthe Court concludes that the R &Rould be rejected and that Defendant’'s motion
for summary judgment should be denied.

I. Background

Plaintiff alleges the following facts:

On August 5, 2018, Plaintiff filed a grievance against the property stafhregarding
missing property and property that was opened outside of Plaintiff's presendsugust 8, 2016,
the grievance coordinator instructed Plaintiff to file a new grievance andsgdpaequest a claim
form to be reimbursed for any missing property. On August 15, 2016, the grievance coordinator
rejected Plaintiff's new grievance as untimeRlaintiff appealed his grievance through Step Ill.
On September 26, 2016, Plaintiff's Step Il appeal was received by MDOC dh#ifairs for
investigation.

On September 26, Defendant, a property room officer, searched Plaintiff's cell and
confiscated a television, a typewriter, a guitar, a wristwatch, an electric, rtef@ametered
envelopes, and two typewriter ribbons and printwheels. Defendatier®d the remainder of
Plaintiff's property over the cell floor. On October 1, 2016, Defendant passedfPlaithe
hallway when Plaintiff was returning from healthcare, and DefendatgdstaNrite another
grievance, and you'll lose more than a typewriter, you'll lose youdirudife.” On October 10,
2016, Defendant wrote Plaintiffvo misconduct ticketkor allegedcontraband found in Plaintiff's
cell during the September 26, 2016, search. After a hearing, Plaintiff was foundguailGlass
[l misconductof destruction or misuse of property based on the finding that Plaintiffiadile

and typewriter had been altered. Plaintiff's guitar was returned to hinttedtleearing investigator



learned that a property officer had removed a striRtpintiff was sanctioned with two days in
Toplock.
Il. Plaintiff's Retaliation Claim

To prevail on a First Amendment retaliation claim, Plaintiff must establish that {#ase
engaged in protected conduct; (2) an adverse action was taken against him that veowdd det
person of ordinary firmness from engaging in that conduct; and (3) the adverse adion wa
motivated, at least in part, by the protected condiibaddeus-X v. Blatter, 175 F.3d 378, 394
(6th Cir. 1999). But at the summary judgment seadPlaintiff needs to show only that there is a
genuine issue of material fact, and any direct evidence offered by fPlaintesponse to a
summary judgment motion must be accepted as true. Fed. BR. GB(c);Muhammad v. Close,

379 F.3d 413, 416 (btCir. 2004) In this Court’'s opinion, there are two reasons that summary
judgment is inappropriate.

First, Defendant’s alleged threat to Plaintiff sufficient to establish retaliatiowhen
Plaintiff's evidence is accepted as true. “pNg certain threats or deprivations are so de minimis
that they do not rise to the level of being constitutional violations, this thresholensléak to
weed out only inconsequential actions, and is noieans whereby solely egregious retaliatory
acts are allowed to proceed past summary judgmenhdddeus-X, 175 F.3d at 398. Stated
differently, “a mere threat is actionable if it otherwise meets the standard that it would deter a
person of ordinary firmess from engaging in a protected activityPasley v. Conerly, 345 F.
App'x 981, 985 (6th Cir. 2009). Here, Plaintiff submitted a notarized affidavit in response to
Defendant’s motion for summary judgment. In his affidavit, Plaitesftified that Defedant had
threatened his life for writing grievances (“Write another grievance, amtl jase more than a

typewriter, you'll lose your fudn’ life”). (ECF No. 478 at PagelD.352.) In this Court’s opinion,



when accepting Plaintiff's evidence as true, Defendant’s threat would de¢es@n of ordinary
firmness from continuing to engage in the protected activity of writing griesance

Second, the confiscation of Plaintiff's property and the writing of the two misconduct
tickets are enough to constitutetaliation when accepting Plaintiff's evidence as trliee Court
agrees with the magistrate judge’s findings that Plaintiff was engagedtécaa activity while
writing grievancesand that an adverse action was taken against Plaintiff that was more than de
minimis. However, the Court disagrees with the magistrate judge’s concltisankere was no
causal evidence to support that the search was done for a retaliatory purposet @nd tha
undisputed that each property item confiscated violated a prison rule.

Plaintiff has offered enough evidence of a causal connection between thesprrotextuct
and the adverse actions to survive summary judgment. Plaintiff's grievancespeeifically
aimed at property room staff, and Defendant worked ipttbygerty room. The search of Plaintiff's
cell was done bipefendanta property room officeinstead of an officer in Plaintiff's unit, which
was customary. While Defendant offers an alternative explaratimat he searched Plaintiff's
cell in responséo a call from an officer from Plaintiff's previous MDOC facilPlaintiff has
offered enough “evidence on which the jury could reasonably find for the plairAifiiérson v.
Liberty Lobby, Inc., 477 U.S. 242, 252, 106 S. Ct. 2505, 2512 (1986).

There &0 exists a dispute over whether the property confiscated violated prison hges. T
Court recognizes that the hearing officer at Plaintiff's Class Il misagirttearing found Plaintiff
guilty of destruction or misuse of property because the propertpde altered in violation of
prison policy. However, a hearing officer’s findings atiaor misconduchearing—a Class Il or
Class Ill misconduct hearirgare not conclusive.As the magistrate judge correctly notéa,

Maben v. Thelen, 887 F.3d 252 (6tlir. 2018) the Sixth Circuit explicitly rejected the checkmate



doctrine, which required dismissal of a prisoner’s false misconduct titkiet after a hearing
officer made a guilty finding on the merits. Here, Plaintiff stated in his affittetwithout further
investigationthe hearing officer accepted Defendant’s testimony that the property was altered
(ECF No. 478 at PagelD.352), which is supported by the Class Il and Il Misconduct Hearing
Report. (ECF No. -1 at PagelD.24.)Plaintiff maintainsthat the television and the watch were
not altered and that the guitar and the typewriter were part of an ongoinggatrestbecause
Plaintiff claimed that his previous facility broke those items. (ECF N@& d/PagelD.352.Yhe
Court has to acceptaintiff's directevidence as true at the summary judgment stagePlaintiff
disputes that his property violated prison rules. Consequently, there stilleegestsiine issue of
material fact, and summary judgment is inappropriate.
[ll. Conclusion

For the reasons stated above,

IT IS HEREBY ORDERED that the October 15, 2018, Report and Recommendation
(ECF No. 54) igejected.

IT IS FURTHER ORDERED that Defendant’s motion for summary judgment (ECF

No. 45) isdenied

Dated:February 28, 2019 /sl Gordon J. Quist

GORDON J. QUIST
UNITED STATES DISTRICT JUDGE




