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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
NORTHERNDIVISION

DOUGLAS CORNELL JACKSON

Plaintiff, Case No02:17<v-00077

V. Honorable Gordon J. Quist

JODI FELICIANOet al.,

Defendants

OPINION

This is a civil rights action brought by a state prisameder42 U.S.C. 81983.
Under the Prison Litigation Reform Act, Pub. L. No. 1184, 110 Stat. 1321 (199@LRA), the
Court is required to dismiss any prisoner action brought under federal law if thacunms
frivolous, malicious, fés to state a claim upon which relief can be granted, or seeks monetary
relief from a defendant immune from such relief. 28 U.S.C1$(e)(2, 1915A; 42 U.S.C. §
1997e(c).The Court must read Plaintifffro secomplaint indulgentlyseeHaines vKerner, 404
U.S. 519, 520 (1972), and accept Plaintiff's allegations as true, unless they ararctanhal or
wholly incredible. Denton v. Hernande®504 U.S. 25, 33 (1992). Applying these standards, the
Court will dismiss Plaintiff’'s complaint fdailure to state a claim against Defenda@aron, Huss,
and Napel The Court will serve the complaint against Defenslagticiano and Pokley.

Discussion

l. Factual allegations

Plaintiff is presently incarcerated with the Michigan DepartmenCofrections

(MDOC) atthe Baraga Correctional Facility (AMF) in Baraga, Baraga County, Michigéme
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events about which he complains, however, occurred at the Marquette Branch Prisonn(MBP) i
Marquette, Marquette County, Michiga®laintiff suesLaw Librarian Jodi Feliciano, Assistant
Resident Unit Supervisor Mark Pokley, Grievance Coordinator Glenn Caron, DeputynWarde
Erica Huss, and Warden Robert Napel.

Plaintiff alleges thahe began asking Defendant Feliciano to schedule him for law
library timeon January 25, 2017. Plaintiff was scheduled for law library on January 31, 2017, at
which time he requested the assistance of a legal writer. Plaintiff explainetetudBnt Feliciano
that he had been receiving legal writer assistance at the Baragectiomal Facility (AMF).
Defendant Feliciano told Plaintiff that AMF Law Librarian Bouchard an@mBeh Palett&LC
told her to refuse his legal writer request, and that Bouchard failed to forwartifXaiip file or
legal writer files. Plaintiff &ates that he previously named Bouchard as a defendant in Case No.
2:16-cv-246 and that Peterson Paletta PLC are private attorneys under contract with tile MDO
Plaintiff alleges that Defendant Feliciano refused to provide Pldieg#l writer asistancéor the
preparation and filing of an application for leave to appeal the United Statast@surt’s order
dated January 20027. In addition, Plaintiff alleges that Defendant Feliciano deRiedhtiff a
copy of his civil rights complaint for case N&.16cv-246, and denied him assistance with the
preparation of an appeal of right from the dismissal of that action.

On February 8, 2017, Plaintiff, who was on modified access to the greevanc
procedure, requested a step | grievance fsonthat he could file a grievance on Defendant
Feliciano. Plaintiff filed a grievance on February 15, 2017. On FebrRar2017,Plaintiff met
with a legal writer, but no pleading was prepared. On Mar2@17 Plaintiff informed Defendant
Napel that Defendant Feliciano was not scheduling him for law library at a timee she was

available to help obtain notarized documents and copies.



On March 7, 2017, Defendant Feliciano scheduled Plaintiff to mektaniégal
writer. Plaintiff was provided with an erroneous, untimely application for Iéa\appeal the
Wayne County Circuit Court’s January 11, 2017, order denying Plaintiff's petitiojudanial
review of the MDOC Hearing Administrator’s denial ohearing. On March 8, 2017, Plaintiff
was scheduled for law library, but no librarian was present. On March 9, 2017, Plaldtiff t
Defendant Feliciano that he had received his request for rehearing reapadtisd he wished to
file a request for judial review in the Marquette County Circuit Court. On March 31, 2017,
Defendant Feliciano sent Plaintiff a “claim of appeal for judicial review,” comtgiaubstantial
errors. On April 4, 2017, Plaintiff returned the document to Defendant FeliciancApal 7,
2017, Defendant Feliciano returned the same erroneous document to Plaintiff, whertqutev
Plaintiff from filing a timely appeal. Plaintiff claims that Defendant Feliciano idexy Plaintiff
with untimely appeal documents in Case No. Z1@46.

Plaintiff asked to meet with a legal writer on April 5, 2017. Plaintiff toléeDdant
Feliciano that he was going to file a civil rights complaint against her fartiotally preventing
him from filing his legal documents in the courtBlaintiff contends that Defendant Feliciano
needlessly serthe same document offsite to Peterson Paletta PLC for correatibith caused
an unnecessary delay. Plaintiff claims that this prabiyd@efendant Felicianfsequentlyresults
in documentsaking months to prepare. On April 7, 2017, Plaintiff filed a motiomfanjunction
in this caseand Defendant Feliciano responded by putting a “hit” out on Plaintiff. On April 12,
2017, Plaintiff gave pages from a legal document to Defendant Pokley to be givefetalant
Feliciano for minor corrections. Plaintiff states that the pages have neverdbagaed to him.
Plaintiff was scheduled to meet with a legal writer that day, but was not allowed th Bteentiff

asked Defendant Feliciano to rescheduéertteeting and filed a grievanc®n April 17, Plaintiff



asked Defendant Pokley about the pa@ksntiff had givenDefendant Pokley, and Defendant
Pokley stated, “How do you know you gave them to me?” Plaintiff insisted that ipdelcad the
pages in Defendant Pokley’s hand and Defendant Pokley stated, “If you're taking m@tto c
things have changed between you and Plaintiff states that Defendant Pokley’s actions
prevented him from filing an application for leave to appeal the Wayne Countyt@hauiit's
order inln Re JacksonCase No. 332096.

On April 18, 2017, Defendant Feliciano scheduled Plaintiff to meet with a legal
writer. However, Defendant Feliciano then wrote a class | misconduct onfPfairifireatening
behavior which causedim to be placed in segregation and miss his meeting with a legal writer.
On April 19, 2017, Plaintiff filed a grievance asserting that Defendant Feditiad sent a prisoner
“hitman” to Plaintiff's cell. On April 20, 2017, Plaintiff demanded anothertmgewith a legal
writer. On April 21, 2017, Plaintiff requested books from the law library, which margrovided.

On April 24, 2017, Plaintiff asked to be placed on call out for law library, but his requesbtvas
granted.

Plaintiff alleges that he filed a grievance assertirag he had not been provided a
form for fili ng apetition for judicial review in the Circuit Court. Plaintiff states that he was not
provided with a step Il appeal form for nearly one month.

Plaintiff claims that Defendants violated tikérst Amendmenby denying him
aacess to the courts ara retaliating against him. Plaintiff further claims that supervisory
defendants were deliberately indifferent to the misconduct of their subordindtéisad he was
discriminated against on the basis of his race in violation dfdeteenth Amendmeng®laintiff

seeks compensatory and punitive damages, as well as declaratory and injunetive rel



[. Failureto stateaclaim

A complaint may be dismissed for failure to state a claim if it fails “to give the
defendant fainotice of what the . . . claim is and the grounds upon which it re&slI"Atl. Corp.
v. Twombly550 U.S. 544, 555 (2007) (quoti@gnley v. Gibson355 U.S. 41, 47 (1957)). While
a complaint need not contain detailed factual allegations, a plaintiff's tdleganust include
more than labels and conclusiofavombly 550 U.S. at 55%Ashcroft v. Igbgl556 U.S. 662, 678
(2009) (“Threadbare recitals of the elements of a cause of action, supported onwhusory
statements, do not suffice.”). The court must determine whether the complambhgdahough
facts to state a claim to relief that is plausible on its fadeombly 550 U.S. at 570. “A claim
has facial plausibility when the plaintiff pleads factual content that allows the toodraw the
reasonable inference that the defendant is liable for the misconduct allégedl,’556 U.S. at
679. Although the plausibility standard is not equivalent to a “probability requivgme . it
asks for more than a sheer possibility that a defendant has acted unlawifyltigl,’556 U.S. at
678 (quotingTwombly 550 U.S. at 556). “[W]here the wglleaded facts do not permit the court
to infer more than the mere possibility of misconduct, the complaint has aHdgedt has not
‘show[n]’ — that the pleader is entitled to relieflgbal, 556 U.S. at 679 (quoting Fed. R. Civ. P.
8(a)(2)); see also Hill v. Lappin630 F.3d 468, 47081 (6th Cir. 2010) (holding that the
Twombly/lgbablausibility standard applies to dismissals of prisoner cases on initielwewider
28 U.S.C. 8§81915A(b)(1) and 1915(e)(2)(B)(i)).

To state a claim under 42 U.S.C. 8§ 1983, a plaintiff must allege the violation of a
right secured by the federal Constitution or laws and must show that the deprivaticomvaited
by a person acting under color of state |AWest v. Atkins487 U.S. 42, 48 (1988%treet v. Corr.

Corp. of Am. 102 F.3d 810, 814 (6th Cir. 1996). Because 8 1983 is a method for vindicating



federal rights, not a source of substantive rights itself, the first step iniam aotler § 1983 is to
identify the specific constitutional right allegedly infringebright v. Oliver 510 U.S. 266, 271
(1994).

Initially, the Court notes thaPlaintiff fails to make specific factual afjations
againsDefendants Napel and Hussher than his claim that they failed to conduct an investigation
in response to his grievanaasto otherwise respond tais complaints Government officials may
not be held liable for the unconstitutional conduct of their subordinates under a theory of
respondeat superior or vicarious liabilitigbal, 556 U.S. at 67@ylonell v. New York City Detp
of Soc. Servs436 U.S. 658, 691(1978Fverson v. Leis556 F.3d 484, 495 (6th Cir. 2009). A
claimed constitutional violatiomust be based upon active unconstitutional behaomter v.
Knight, 532 F.3d 567, 5736 (6th Cir. 2008)Greene v. Barbe310 F.3d 889, 899 (6th Cir. 2002).
The acts of onie subordinates are not enough, nor can supervisory liability be basedhepon
mere failure to actGrinter, 532 F.3d at 5765reeng 310 F.3d at 89%ummers v. LeiS68 F.3d
881, 888 (6th Cir. 2004). Moreove§, 1983 liability may not be imposed simply because a
supervisor denied an administrative grievance or failed toesetd upon information contained in
a grievance.See Shehee v. Luttrell99 F.3d 295, 300 (6th Cir. 1999)[A] plaintiff must plead
that each Governmeuwfficial defendant, through the official own individual actions, has
violated the Constitutioh. Igbal, 556 U.S. at 676. Plaintiff has failéd allege that Defendants
Napel and Husengaged in any active unconstitutional behavior. Accordingly, he fails &oastat
claim against them.

Plaintiff claims that Defendant Caron violated his rights when he interfered with
Plaintiff's use of the grievance proce$daintiff has no due process right to file a prison grievance.

The courts repeatedly have held that there exists no constitutionally edodieiet process right to



an effective prison grievance procedueeHewitt v. Helms459 U.S. 460, 467 (1983)Valker

v. Mich. Dept of Corr.,128 F. Appx 441, 445 (6th Cir. 2005Argue v. HofmeyeiB0 F. Appx

427, 430 (6th Cir. 2003} oung v. Gundy30 F. Appx 568, 56970 (6th Cir. 2002)Carpenter v.
Wilkinson,No. 993562, 2000 WL 190054, at *2 (6th Cir. Feb. 7, 20G®ealso Antonelli v.
Sheahan81 F.3d 1422, 1430 (7th Cir. 199&ydams v. Rice40 F.3d 72, 75 (4th Cir. 1994)
(collecting cases). Michigan law does not create a liberty interest gridv@nce procedureSee
Olim v. Wakinekonal61 U.S. 238, 249 (1983eenan v. Marker23 F. Appx 405, 407 (6th Cir.
2001); Wynn v. WolfNo. 932411, 1994 WL 105907, at *1 (6th Cir. Mar. 28, 1994). Because
Plaintiff has no liberty interest in the grievance process, Defe@#anon’s conduct did not deprive
him of due process.

Moreover, DefendanCaroris actions have not barred Plaintiff from seeking a
remedy for his grievances.See Cruz v. Beto405 U.S. 319, 321 (1972).“A prisonets
constitutional right to assert grievances typically is not violated whempri§icials prohibit only
‘one of several ways in which inmates may voice their complaints to, and segkman prison
officials’ while leaving a formal grievance procedure intad&riffin v. Berghuis 563 F App’x
411, 415416 (6th Cir. 2014) (citingones vN. C.Prisoners Labor Union, Inc, 433 U.S. 119,
130 n.6 (1977)). Even if Plaintiff had been improperly prevented from filing eagroe, his right
of access to the courts to petition for redress of his grievances (i.e.ngyafilawsuit) cannot be
compromised by his inability to file institutional grievances, and he therefmmeot demonstrate
the atual injury required for an accessthe-courts claim. See, e.g.Lewis v. Casey518 U.S.
343, 355 (1996) (requiring actual injuryBpunds v. Smith430 U.S. 817, 8224 (1977). The
exhaustion requirement only mandates exhausti@avafableadministative remedies. See42

U.S.C. 81997e(a). If Plaintiff were improperly denied access to the grievancegss, the process



would be rendered unavailable, and exhaustion would not be a prerequisite for initiation lof a civi
rights action.SeeRoss vBlake 136 S. Ct. 1850, 18589 (2016) (reiterating that, if the prisoner

is barred from pursuing a remedy by policy or by the interferencdicibdd, the grievance process

is not available, and exhaustion is not requirB@nnedy v. Tallio20 F. Appx 469, 470 (6th Cir.
2001). In light of the foregoing, the Court finds that Plaintiff fails to stategaizable claim
against Defendant Caron

Plaintiff claims that Defendant Feliciano discriminated against him because he is
African American. The EqualProtection Clause of the Fourteenth Amendment provides that a
state may notdeny to any person within its jurisdiction the equal protection of the"lavirsch
is essentially a direction that all persons similarly situated should be tréigged ld.S.Const.,
amend. XIV;City of Cleburne v. Cleburne Living Ct473 U.S. 432, 439 (1985). Plaintsf
allegations on this point are wholly conclusory. He merely states that hegdiesitedlifferently
becausef his race Plaintiff provides no specific factual allegations to support his contention.
Conclusory allegations of unconstitutional conduct without specific fealiegations fail to state
a claim undeg 1983. See Igbal556 U.S. at 678Twombly 550 U.S. at 555.

Plaintiff claims that DefetlantsFelicianoand Poklewiolated his First Amendmen
right of access to the courts, which resulted in the loss of his ability talappé/Nayne County
Circuit Court’s denial of his motion for relief from judgment. Plaintiff also clainas Brefendant
Felicianointentionally prevented him from filing a petition for judicial review of the denial of
Plaintiff's request for rehearing by a MDOC hearing administrafeamally, Plaintiff claims that
Defendant Feliciano denied hiafreecopy of his civil rights complaint for case No. 246246,

as well ashelpwith the preparation of an appeal of right from the dismissal of the action



In Bounds v. Smith430 U.S. 817 (1977), the Supreme Court recognized a
prisoners fundamental right of access to the courts. While the right of access tuthedoes
not allow a State to prevent an inmate from bringing a grievance to colst daes not require
the State to enable a prisoner to discover grievances or ligfattively. Lewis v. Casgy18
U.S. 343 (1996). Thudfoundsdid not create an abstract, freanding right to a law library,
litigation tools, or legal assistancdd. at 351 (1996). Further, the right may be limited by
legitimate penological gosl such as maintaining security and preventing fire or sanitation
hazards.SeeAcord v. BrownNo. 921865, 1992 WL 58975 (6th Cir. March 26, 1992adix v.
JohnsonNo. 861701, 1988 WL 24204 (6th Cir. March 17, 1988jagner v. ReedNo. 855637,
1985 WL 14025 (6th Cir. Nov. 8, 1985).

To state a claim, an inmate must show that any shortcomings in the library,
litigation tools, or legal assistance caused actual injury in his pursuit of a l@gal tewis 518
U.S. at 351Talley-Bey, 168 F.3d at 886<ensu v. Haigh87 F.3d 172, 175 (6th Cir. 199®)igrim
v. Littlefield, 92 F.3d 413, 416 (6th Cir. 1996)alker v. Mintzes771 F.2d 920, 932 (6th Cir.
1985). An inmate must make a specific claim that he was adversely affethed the litigation
was prejudiced.Vandiver v. NiemiNo. 941642, 1994 WL 677685, at *1 (6th Cir. Dec. 2, 1994).
Particularly, an inmate cannot show injury when he still has access to him#gaals by request,
Kensy 87 F.3d at 175, when he fails to state how he mblento replicate the confiscated
documentsyandiver 1994 WL 677685, at *1, or when he could have received the material by
complying with the limits on property, e.g., where he had the opportunity to seletdntisetihat
he wanted to keep in his cell, or when he had an opportunity to purchase a new footlocker that
could hold the property.Carlton v. FassbendeiNo. 931116, 1993 WL 241459, at *2 (6th Cir.

July 1, 1993).



Further, in order to state a viable claim for interference with his accessctutte
a plaintiff must showactual injury? Lewis v. Caseys18 U.S. 343, 349 (1996&ee alsdralley
Bey v. Knehl168 F.3d 884, 886 (6th Cir. 1999). The Supreme Court has strictly limited the types
of cases for which there may be an actual injury:

Boundsdoes not guarantee inmates the wherewithal to transform

themselves into litigating engines capable of filing everything from

shareholder derivative actions to séipdfall claims. The tools it

requires to be provided are those that the inmates need in order to

attack their sentences, directly or collaterally, and in order to

challenge the conditions of their confinement. Impairment of any

other litigating capacity is simply one of the incidental (and

perfectly constitutional) consequences of conviction and

incarceration.

Lewis 518 U.S. at 355 Thus, a prisonés right to access the courts extends to direct appeals,
habeas corpus applications, and civil rights claims dbnkhaddeusX v. Blatteyr 175 F.3d 378,
391 (6th Cir. 1999) (en banc). Moreover, the underlying action must have asserted\zotmrs
claim. Lewis 518 U.S. at 353&ccordHadix v. Johnsonl82 F.3d 400, 405 (6th Cir. 199@eis
changed actual injury to include requirement that action be non-frivolous).

In addition, the Supreme Court squarely has held“tat underlying cause of
action. .. is an element that must be described in the complaint, just as much as allegatbns
describe the official acts frustrating the litigationChristopher v. Harbury536 U.S. 403, 415
(2002) (citingLewis 518 U.S. at 353 & n.3). Where, as héte access claim.. looks

backward! the complaint must identify a remedy that may be awarded as recompense but not

Backwardlooking claims*do not look forward to a class of future litigation, but backward to a time whe
specific litigation ended poorly, or could not have commenced, or could prduced a remedy subsequently
unobtainable. The ultimate object of these sorts of access clainsnot the judgment in a further lawsuit, but
simply the judgment in the access claim itself, in providing reliefiodide in no other suit in the futute.
Christopher 536 U.S. at 414 (footnotes omitted). In contrast; éissenceof a forwardlooking claim“is that official
action is presently denying an opportunity to litigate for a class of paitefdintiffs. The opportunity has not been
lost for all time, however, but only in the short term; the object of theHehaccess suit... is to place the plaintiff
in a position to pursue a separate claim for relief once the frustratingioortdis been removeédld. at 413.

10



otherwise available in some suit that may yet bedfrgu Id. at 415. “Like any other element of
an access claim, the underlying cause of action and its lost remedy must éssedidry
allegations in the complaint sufficient to give fair notice to a deferiddahtat 416.

As noted above, Plaintiff'sight to access the courts extends to direct appeals,
habeas corpus applications, and civil rights claims .onlyherefore, Plaintiff's claims that
Defendant Feliciano interfered with his ability to file an application for leaappeal the denial
of a moton for relief from judgment, as well as with his ability to file a petition for jiadlieview
of the decision of a MDOC hearing administrator, do not constitute actual iojupufposes of
an access to courts clainn addition, Plaintiff's claim agast Defendant Pokley asserts that he
was prevented from filing an application for leave to appela ie JacksonCase No. 332096. It
is unclear what type of case this was, however, because Plaintiff doeggethdit it was a direct
appeal, a habeas corpus application, or a civil rights claim. Thus, it does nout®mrstital
injury for purposes of aifst Amendmenaccess to courts claim.

With regard to Plaintiff's claim that he was improperly denied copies of his
complaintin Case No. 2:18v-246, and that Defendant Feliciano prevented him from timely
appealing the deniahe Sixth Circuit has repeatedly held that the constitutional right ofatees
the courts does not entitle prisoners to free access to photocopying macSegeyy, Bell-Bey,

v. ToombsNo. 932405, 1994 WL 105900 (6th Cir. March 28, 1994h¢ law is settled that an
inmate does not enjoy a federal constitutional right to unlimited free photocomiviges);
Hawk v. Vidor No. 922349, 1993 WL 94007, *1 (6th Cir. March 31, 1993h¢ right to have
access to the courts is not interpreted as requiring unlimited access taphetg Al- Jabbar

v. Dutton No. 925004, 1992 WL 107016, at *1 4 prisonels right of access to the courts does

notguarantee him unlimited photocopying at the s$sadxpens® (6th Cir. May 19, 1992)Bond
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v. Dunn No. 89-6181, 1989 WL 149988, at *1 (6th Cir. Dec. 12, 1989) (“The constitutional right
of access to the courts does not require that prison officialsdgrommates free access to
photocopying machinety, cert. denied 494 U.S. 1006 (1990)azzini v. GluchNo. 882147,
1989 WL 54125, *2 (6th Cir. May 23, 1989)The right of access to the courts does not require
that prison officials provide free, unlimited access to photocopy machinés the absence of
actual injury, plaintiff fails to state a claim of constitutional significankceaddition with regard
to Plaintiff's claim that Defendant Feliciano prevented him from filing a timgheal in Casélo.
2:16-cv-246, the Court notes that Plaintiff's appebthe dismissalvas filed on January 23, 2017.
SeeJackson v. BouchardCase No. 2:1€v-246, ECF No. 19.Plaintiff's appeal was denied by
the Sixth Circuit Court of Appeals for lack of merit on August 30, 2Qdi7at ECF Nos. 37, 39.
Therefore, Defendant Feliciano’s alleged misconduct did not result in actjtadipe to Plaintiff.

Finally, Plaintiff claims that Defendas¥elicianoand Pokleyetaliated against him
in violation of the First Amendmeni.he Court concludes that Plaintiff's retaliation claims against
Defendants Feliciano and Pokley are not clearly frivolous and are not properigsgid on initial
review.

Conclusion

Having conducted the review required by the Prison Litigation Reform Act, the
Court determines that Defendants Caron, Huss, and Mélpbke dismissed for failure to state a
claim,under 28 U.S.C. 88 1915(e)(2) and 1915A(b), and 42 U.S.C. § 1997d(e)Court will
serve the complaint agairfs¢liciano and Pokley

An Order consistent with this Opinion will be entered.

Dated:November 28, 2017 /s/ Gordon J. Quist

GORDON J. QUIST
UNITED STATES DISTRICT JUDGE
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