Lewis &#035;324269 v. Kienert et al Doc. 4

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

JAMES ALONZO LEWIS,

Plaintiff, Case No. 2:19-cv-183

V. Honorable Paul L. Maloney

UNKNOWN KIENERT et al.,

Defendants.

OPINION

This is a civil rights action brought bysdate prisoner under 42 U.S.C. § 1983.
Under the Prison Litigation Reform Act, Pub.No. 104-134, 110 Stat. 1321 (1996) (PLRA), the
Court is required to dismiss any prisoner actimought under federaluaif the complaint is
frivolous, malicious, fails to ate a claim upon which relief cdoe granted, or seeks monetary
relief from a defendant immune from sucligke 28 U.S.C. 88 1915(e)(2), 1915A; 42 U.S.C.
§ 1997e(c). The Court mtuiread Plaintiff oro se complaint indulgentlyseeHaines v. Kerner
404 U.S. 519, 520 (1972), and accept Plaintiffegdtions as true, ueds they are clearly
irrational or wholly incredible.Denton v. Hernandes04 U.S. 25, 33 (1992). Applying these
standards, the Court will dismiss Plaintiff's neplaint for failure to state a claim against
Defendants Hill, Neubecker, Ninnigjitala, and Uhknown Party #1.

Discussion
l. Factual Allegations

Plaintiff presently is incarcerated withe Michigan Department of Corrections

(MDOC) at the Saginaw County Correctionachity (SRF) in Freeland, Saginaw County,
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Michigan. The events about which he complains, however, occurred at the Marquette Branch
Prison (MBP) in Marquette, Mangtte County, Michigan. Plaifft sues the following MBP
officials: Correctional Offices (unknown) Kienert and (known) Hill; Sergants (unknown)
Neubecker and T. Ninnis; Resident Unit ddger (unknown) Viitala; and an unknown nurse
(Unknown Party #1).

Plaintiff alleges that, on $eember 8, 2018, as he was walking by the officers’ unit
station, he called out to anotheiganer, using a raised voice. fBedant Kienert ordered Plaintiff
to go to the officers’ desk. Kienert loudly stdt “Stop your f*cking screaming down my f*cking
hallways.” (Compl., ECF No. 1, PagelD.4.) Kiertben stood up and yetle“[D]o | make myself
clear?” (d.) Kienert grabbed Plaintiff by the shirt and shoved Plaintiff against the bars in the
officers’ station, repeating, “[@] | make myself clear?”1q.) Plaintiff's head hit the bars, and
Defendant Kienert mockingly sait{S]orry about that,” while still holding Plaintiff's shirt and
shoving him. Id.) Kienert then ordered Plaifitout of his office. Plaitiff alleges that Defendant
Klienert used excessive for@gainst him, in violation of Plaintiff's rights under the Eighth
Amendment.

Plaintiff states that he was dazed andgerarily lost consciousness when he hit
his head. He developed a lump on his headsafféred neck pain, dizziness, seeing stars, and
headaches. On the day of the alleged asd@laittiff submitted a hetll care request, seeking
medical attention for neck patraused by being pushed by Kleine Plaintiff was advised on
September 14, 2018, that a visith@een scheduled, and he was seen by Defendant unknown nurse
on September 17, 2018. The nurse prescribedmedication. Three days later, on September

20, 2018, Plaintiff again s¢ a health care regsk in which he compined that he was



experiencing more frequent headaches, dizallspand episodes of seeing stars. Plaintiff
received no response to his second request.

According to the affidavit attached toaiitiff's complaint (Ex. E to Compl., ECF
No. 1-1, PagelD.20-23), Plaintiff b Defendant Sgt. Neubeckdnaut the assault on September
13, 2019. Id., PagelD.21.) Defendant Neubecker adviseihiff that she wamd to investigate
Plaintiff's allegations. On September 14, 201&imliff asked Defendant Neubecker if she had
investigated the issue, and she stated theahal passed the complaint up the chain of command
to a lieutenant. That same date, Plaintiff spoledfendant Viitala about the assault. Viitala told
Plaintiff that he was investigaty another matter, but he toldaRitiff to submit a kite, which
Viitala expected to receive the following Monda¥laintiff sent the kite, but he received no
response.

On September 19, 2018, Plaintiff spoke with Defendant Viitala in the prison yard.
Plaintiff asked why Viitala had naalled Plaintiff out tatalk about the kite Viitala informed
Plaintiff that he had never received the kitgs a result, on September 22, 2018, Plaintiff sent
another kite to Defendant Viil Plaintiff again reeived no response. kuddition, Plaintiff
alleges that his family memberalled the state police and the MB&rden about the assault.

Plaintiff submitted a Step-I grievanceteld September 20, 2018yt he contends
that he never receivedgaievance receipt or identhtion number. Plaintiff also wrote a letter to
the grievance coordinator, but he received nparese. Plaintiff attaches copies of both the
grievance and the letter to his complainfe€Ex. C & D to Compl., ECF No. 1-1, PagelD.16,
18.) Plaintiff asserts that ttgrievance procedure therefore was rendered unavailable to him.
However, Plaintiff also attaels to his complaint a copy @f Step-1 grievance receipt for a

grievance filed on the same issue, whicls wabmitted on September 17, 2018, and received on



September 19, 2018. (Ex. H to Compl., ECF Hd, PagelD.33-34.) In addition, Plaintiff
attaches a copy of the Step-I grievance respsiggied by Defendant Nirmon October 4, 2018.
(Ex. G to Compl., ECF No. 1-1, PagelD.26-28.piitiff complains thaDefendant Ninnis made
false statements in the grievance responseecifigally, Plaintiff argus that Defendant Ninnis
falsely stated that Plaintiff had denied haviegidence to support his allegations and that
Defendants Viitala and Neubecker denied thairfiff had reported the assault to themd.,(
PagelD.28.)

Plaintiff contends that Defendants Negker, Ninnis, and Viitala conspired to
cover up the assault, retaliated against Plaintiff for filing a grievance by covering up the assault,
and violated Plaintiff's right to dugrocess in the grievance proceedings.

Finally, Plaintiff alleges tht Defendant Hill violae#gd his right to petition
government by ripping up Plaintg Step-lll grievance respoas preventing Plaintiff from
attaching the response to his complaint. Pliotintends that Defendant Hill's action also was
taken in retaliation for Plairffihaving filed a grievance.

Plaintiff seeks nominal, compsatory, and punitive damages.

[. Failureto Statea Claim

A complaint may be dismissed for failure to state a claim if it fails “to give the
defendant fair notice of what the . .aich is and the grounds upon which it rest8&ll Atl. Corp.
v. Twombly550 U.S. 544, 555 (2007) (quotiGgnley v. Gibson355 U.S. 41, 47 (1957)). While
a complaint need not contain détd factual allegations, a pldiff's allegations must include
more than labels and conclusioffsvombly 550 U.S. at 555Ashcroft v. Igbgl556 U.S. 662, 678
(2009) (“Threadbare recitals tie elements of a cause of action, supported by mere conclusory
statements, do not suffice.”). The court miestermine whether the complaint contains “enough

facts to state a claim to reliefahis plausible on its face.Twombly 550 U.S. at 570. “A claim
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has facial plausibility when thglaintiff pleads factual content thatiows the court to draw the
reasonable inference that the defendsutibble for the misconduct allegedlgbal, 556 U.S. at
679. Although the plausibility standhis not equivalent to a “pbability requiement,” . . . it
asks for more than a shigeossibility that a defendant has acted unlawfulligbal, 556 U.S. at
678 (quotingTwombly 550 U.S. at 556). “[W]here the wellgaded facts do ngermit the court
to infer more than the mere possibility of oosduct, the complairitas alleged—nbut it has not
‘show[n]'—that the pleader is entitled to relieflgbal, 556 U.S. at 679 (qtiong Fed. R. Civ. P.
8(a)(2)); see also Hill v. Lappin630 F.3d 468, 470-71 (6th Ci2010) (holding that the
Twombly/lgbalplausibility standard applies to dismikssaf prisoner casem initial review under
28 U.S.C. §§ 1915A(b)(1) and 1915(e)(2)(B)(i)).

To state a claim under 42 U.S.C. § 1983, a plaintiff must atleg®iolation of a
right secured by the federal Catgion or laws and must show that the deprivation was committed
by a person acting under color of state IAMest v. AtkinsA87 U.S. 42, 48 (1988%treet v. Corr.
Corp. of Am. 102 F.3d 810, 814 (6th Cir. 1996). Besa§ 1983 is a method for vindicating
federal rights, not a source of stdigtive rights itself, the firstgp in an action under 8 1983 is to
identify the specific constitutiohaight allegedly infringed.Albright v. Oliver 510 U.S. 266, 271
(1994).

A. Defendants Neubecker, Ninnis, & Viitala

Plaintiff alleges that Defendants Neubec¢Kkeinnis, and Viitalaviolated his right
to due process and, arguablys hight to petition government the grievance proceeding, either
by providing false statements oiliiag to investigate properly amgach an appropriate decision.
In addition, Plaintiff cotends that they mishandled his cdanmts and grievances in retaliation
for his filing of the grievances and complainEnally, Plaintiff allegeshat Defendants conspired

to cover up Defendant Kienert’'s assault.



1. failure to properly respond to grievances &
complaints

To the extent that Plaintiff alleges that Defendants failed to appropriately handle
his grievances and compl&runder state law, he failo state a claim. THailure to comply with
an administrative rule or policy de not itself rise to the lelef a constitutional violationLaney
v. Farley, 501 F.3d 577, 581 n.2 (6th Cir. 200Bypdy v. City of Masar250 F.3d 432, 437 (6th
Cir. 2001);Smith v. Freland954 F.2d 343, 347-48 (6th Cir. 199Bgarber v. City of Salen®53
F.2d 232, 240 (6th Cir. 1992)cVeigh v. BartlettNo. 94-23347, 1995 WL 236687, at *1 (6th
Cir. Apr. 21, 1995) (failure to follow policy direge does not rise to the level of a constitutional
violation because policy directivioes not create a protectiblediby interest). Section 1983 is
addressed to remedying violations of fedé&al, not state lawLugar v. Edmondson Oil Co457
U.S. 922, 924 (1982);aney 501 F.3d at 580-81.

Moreover, to the extent that Plaintdfleges that Defendants Neubecker, Ninnis,
and Viitala failed to supervise Defendant Kienert or to investigate Plaintiff's grievances and
complaints, Plaintiff fails to stata claim. Government officelmay not be held liable for the
unconstitutional conduct of their lsordinates under a theory ospondeat superiar vicarious
liability. Igbal, 556 U.S. at 676Monell v. New York City Dep’t of Soc. Seyv&36 U.S. 658,
691(1978)Everson v. Leis56 F.3d 484, 495 (6th Cir. 2009). A claimed contstihal violation
must be based upon active unconstitutional behav@inter v. Knight 532 F.3d 567, 575-76
(6th Cir. 2008);Greene v. Barber310 F.3d 889, 899 (6th Cir. 2002). The acts of one’s
subordinates are not enough, nor can supervisoryityabe based upon the mere failure to act.
Grinter, 532 F.3d at 5765reeng 310 F.3d at 899%Gummers v. Lei868 F.3d 881, 888 (6th Cir.
2004). Moreover, 8 1983 liabilitynay not be imposed simply bers® a supervisor denied an

administrative grievance or failed to act lhsgon information contained in a grievanceee



Shehee v. Luttrell199 F.3d 295, 300 (6th Cir. 1999). “[Adlaintiff must plead that each
Government-official defendant, ibugh the official’'s own indindual actions, has violated the
Constitution.” Igbal, 556 U.S. at 676. PIdiff has failed to allege¢hat Defendants Neubecker,
Ninnis, or Viitala engaged in aractive unconstitutional behavior.

In addition, even if he could alfe active conduct by Defendants Neubecker,
Ninnis, and Viitala, Plaintiff has no due process right to file or successfully pursue a prison
grievance. The courts repedietiave held that there exist® constitutionally protected due
process right to an effectiy@ison grievance procedur&eeHewitt v. Helms459 U.S. 460, 467
(1983);Walker v. Mich. Dep’'t of Corr128 F. App’x 441, 445 (6th Cir. 200%Argue v. Hofmeyer
80 F. App’x 427, 430 (6th Cir. 2003Y,0ung v. Gundy30 F. App’x 568, 569-70 (6th Cir. 2002);
Carpenter v. WilkinsoriNo. 99-3562, 2000 WL 190054, at *2 (6fr. Feb. 7, 2000). Michigan
law does not create a liberty intsten the grievance procedur&eeOlim v. Wakinekona461
U.S. 238, 249 (1983Keenan v. Marker23 F. App’x 405, 407 (6th Cir. 200ynn v. WolfNo.
93-2411, 1994 WL 105907, at *1 (6th Cir. Mar. 28, 1994A] state has no federal due process
obligation to follow all of its own grievance procedures . . Cérlton v. Jondreau76 F. App’s
642, 644 (6th Cir. 2003). Because Plaintiff has no liberty interest in the grievance process,
Defendants’ conduct did not pieve him of due process.

Further, to the extent th&aintiff suggests that tHeefendants’ interference with
the processing or resolution of his grievance violated Plainkiffs Amendment right to petition
the government for redress, Pl#infails to state a claim. Téright to petition under the First
Amendment stops the government from generalbpiiting expressions ithe form of petitions

for redress and from imposing sanctions on one who petitions for re&mg. v. Arkansas State



Highway Emp., Local 131841 U.S. 463, 464 (1979). Apple v. Glenn183 F.3d 477 (6th Cir.
1999), the Sixth Circuit explaidethe nature of the right:
The First Amendment guarantees “the rigiitthe people . . . to petition the
Government for a redress of grievancedJ:S. Const. amend. “The right to
petition is cut from the same cloth as ttker guarantees of that Amendment, and
is an assurance of a partiaufreedom okxpression.” McDonald v. Smith472
U.S. 479, 482 (1985). The First Amendmerdtects Apple’s right to petition, but
his suit is founded compldjeon a mistaken reading dhat Amendment. A
citizen’s right to petition the governmedbes not guarantee a response to the

petition or the right to congb government officials to &on or adopt a citizen’s
views.

Apple 183 F.3d at 47%ee also BPNC, Inc. v. Tatt47 F. App’'x 525, 531 (6th Cir. 2005) (“The
purpose of the Petition Clause, though, is teuea that citizens may communicate their will
through direct petition to the legislature and government officials.”). Thus, Plaintiff has a First
Amendment right to file grievaes against prison officialslerron v. Harrison 203 F. 3d 410,415
(6th Cir. 2000), but the amendment does notiregihe governmedro consider, respond to, or
grant relief on that grievance.

Moreover, Defendants’ failes to properly respond todtiff's grievances and
complaints do not support a retdilen claim. Retaliation basaghon a prisoner’s exercise of his
or her constitutional rights violates the Constituti®@eThaddeus-X v. Blattel 75 F.3d 378, 394
(6th Cir. 1999) (en banc). In order to setthioa First Amendment retaliation claim, a plaintiff
must establish that: (1) he was engaged atgoted conduct; (2) aadverse action was taken
against him that would deterpeerson of ordinary firmness fio engaging in that conduct; and
(3) the adverse action was motivatedeast in part, by thprotected conductld. Moreover, a
plaintiff must be able to prove that the exseciof the protected rigflwas a substantial or
motivating factor in the defendastlleged retaliatory conduc&eeSmith v. Campbell50 F.3d
1032, 1037 (6th Cir. 2001) (citingount Healthy City Sch. DisBd. of Educ. v. Doyet29 U.S.

274, 287 (1977)).



The filing of a nonfrivolous prison griemae, whether oral or written, is
constitutionally protected conduct for which a prisoner cannot be subjected to retalagen.
Maben v. Theler887 F.3d 252, 265 (6th Cir. 201&mith 250 F.3d at 103#erron, 203 F.3d
at 415. Plaintiff's allegations therefore mée first prong of ta retaliation claim.

Plaintiff's retaliation claim, however, ifa at the second step, because he cannot
demonstrate that Defendants Neubecker, Ninni¥jitala took adverse action against him. The
adverseness inquiry is abjective one and does not depend on hgarticular plaintiff reacted.
The relevant question is whethihe defendants’ conduct igdpableof deterring a person of
ordinary firmness”; thelaintiff need not show actual deterrendell v. Johnson308 F.3d 594,
606 (6th Cir. 2002) (emphasis in original).

The Sixth Circuit routinely raheld that interference with or restrictions on the
grievance process do not amounttmduct that would der a person of dinary firmness from
exercising his rights. For example, the cous hecognized that placement on modified access
does not constitute an adverse action for purposes of a retaliation Gaim.e.g. Alexander v.
Vittitow, No. 17-1075, 2017 WL 7050641, at *5 (6th Cir. Nov. 9, 20d@kson v. Maderyl58
F. App’x 656, 660 (6th @i 2005) (per curiam)Valker, 128 F. App’x at 446As the Sixth Circuit
has explained, 42 U.S.C. 8§ 1997e&xuires only that prisoners stiexhaust “sutadministrative
remedies as are available” priorfiling suit in federal court. If Defendants take actions to make
those remedies unavailable or unsuccessful, tiffaimay proceed to federal court to pursue his
claims, regardless of the resaftthe grievance proceedingSee, e.g. Kennedy v. Talli20 F.
App’x 469, 471 (6th Cir. 2001) (holding that restions on filing grievances do not constitute
adverse actions because they do not interfere vgtisaner’s access to the courts or his ability to

exercise his right to petitiogovernment by filing a lawsuit).



For all these reasons, Plaintiff failsdtate a claim against Defendants Neubecker,
Ninnis, and Viitala based on their failures to swse Defendant Kienert and to take appropriate
action on his grievances.

2. conspiracy to cover up Defendant Kienert's
assault

Plaintiff broadly claims tat Defendants Neubecker,ryis, and Viiala conspired
to cover up Defendant Kienert's assaul\ civil conspiracy under § 1983 is “an agreement
between two or more pgons to injure anotihdy unlawful action.”See Hensley v. Gassm&93
F.3d 681, 695 (6th €i2012) (quotingHooks v. Hooks771 F.2d 935, 943-44 {6 Cir. 1985)).

The plaintiff must show the existence of a singknpkhat the alleged coconspirator shared in the
general conspiratorialbjective to deprive the plaintiff offaderal right, and @t an overt action
committed in furtherance of the conspira@used an injury to the plaintifdensley 693 F.3d at

695; Bazzi v. City of Dearborn658 F.3d 598, 602 (6th Cir. 2011Moreover, a plaintiff must

plead a conspiracy with particularity, as vague and conclusory allegations unsupported by material
facts are insufficienfTwombly 550 U.S. at 565 (recognizing that allegations of conspiracy must
be supported by allegation§fact that support glausible suggestion aonspiracy,” not merely

a “possible” one)Fieger v. Cox524 F.3d 770, 776 (6th Cir. 200@padafore v. GardneB30

F.3d 849, 854 (6th Cir. 2003Kutierrez v. Lynch826 F.2d 1534, 1538 (6th Cir. 1987).

Plaintiff's conspiracy claim fails for seral reasons. First, Plaintiff does not
identify what federal right Cfendants conspired to deprivémhof. The Court already has
concluded that Plaintiff's alleg@ans against Defendants fail sapport any conigutional claim—
whether due process, right foetition government, or retation. Plaintiff possesses no

constitutional interest in the goer and correct resolution of flgsievances. As a consequence,
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whether acting alone or in conspiracy with one another, Defendantsotidolate Plaintiff's
constitutional rights.

Moreover, Plaintiff's conspiracy claim tsarred by the intraxporate conspiracy
doctrine. The intracorporate conspiracy doctrimgestthat “if all of the defendants are members
of the same collective entity, there are not separate ‘people’ to form a conspiracyHull v.
Cuyahoga Valley Joint Vocatioh&ch. Dist. Bd. of Ed926 F.2d 505, 510 (6th Cir. 1991). The
Sixth Circuit repeatedly has applied the ioe to claims under 42 U.S.C. § 1985(3hhnson v.
Hills & Dales Gen. Hosp.40 F.3d 837, 839-40 (6th Cir. 1994) (quotidgll, 926 F.2d at 510).

In Jackson v. City of Clevelan8l25 F.3d 793, 817-19 (6th Cir. 2018) Sixth Circuit concluded
that the intracorporate conspiradgctrine applies to claims und@ 1983, as well as § 1985. As
a result, unless members of thensacollective entity (such dse MDOC) are acting outside the
scope of their employment, they are deemedbdoone collective entity and not capable of
conspiring.Jackson925 F.3d at 81%ee also Novak v. City of Parn@82 F.3d 421, 436-37 (6th
Cir. 2019) (same).

Here, all Defendants are members of the same collective entity (the MDOC) who
work at the same divisional location. Plaintffes not allege, much less show, that Defendants
were acting outside the scope of their emplept. The “scope of employment” limitation
“recognizes a distrtion between collaboratvacts done in pursuit of @mployer’s business and
private acts done by persons who hapfmework at the same placeJohnson 40 F.3d at 840.
“The mere ‘fact that two or more agents partiagoin the decision or in the act itself will normally
not’ suffice to create a conspiracyld. (quotingDombrowski v. Dowling459 F.2d 190, 196 (7th
Cir. 1972)). In addition, “simply joining corporate officers as defendants in their individual

capacities is not enough to make them perssegarate from the corporation in legal
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contemplation.” Harris v. Bd. of Edu¢.798 F. Supp. 1331, 1346 (S.D. Ohio 1992). Instead, a
plaintiff must allege that the defendants “actdueothan in the normabarse of their corporate
duties.” Id.

Plaintiff alleges no facts suggesting tBetfendants were aaty outside the normal
course of their duties, however improperly he believes they may have been exercising those duties.
Plaintiff therefore does not estahl the exception to the intrapmrate conspiracy doctrine for
actions taken outside the scopeeafiployment. As a consequen&dgintiff's conspiracy claim
under 8§ 1983 is barred under theagorporate conspiracy doctrine.

For these reasons, Plaintiff fails to state a conspiracy claim against Defendants
Neubecker, Ninnis, and Viitala.

B. Defendant Hill

Plaintiff alleges that Defedant Hill ripped up the Stelp- response to Plaintiff's
grievance, ostensibly in retaliation for Plaintifiivag filed the grievanceAs the Court previously
discussed, to set forth a First Amendment retaliatlaim, a plaintiff must establish that: (1) he
was engaged in protected conduct; (2) an adverse action was takenlagathat would deter a
person of ordinary firmness from engagingtiat conduct; and (3) the adverse action was
motivated, at least in patby the protected conducthaddeus-X175 F.3d at 394. In addition, as
the Court previously held, thiding of a nonfrivolous prison gevance amount protected
conduct. SeeMaben 887 F.3d at 265Smith 250 F.3d at 1037Herron, 203 F.3d at 415.
Plaintiff's allegations thefore meet the first prongf the retaliation claim.

However, Plaintiff's retaliation claim agast Defendant Hill, like his claim against
Defendants Neubecker, Ninnis, and Viitala, failthatsecond step, because he cannot demonstrate
that Defendant Hill took adversetamn against him. The tearing opPlaintiff’'s copy of his Step-

[l grievance is simply notcapableof deterring a person of ordiryafirmness” from exercising
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his protected rightsBell, 308 F.3d at 606 (emphasgmsoriginal). Whileexhaustion of available
administrative remedies is required by 42 U.§Q@997e(a), Plaintiff is not required to provide
proof of that exhaustion at the time he files his complalones v. BogkL27 S. Ct. 910, 919-21
(2007). Instead, a prisoner’s faié to exhaust his administragiremedies isan affirmative
defense, which Defendants have the burden to plead and pidveAs a result, any harm to
Plaintiff caused by the destruction of his copy of the grievance form is de minimis, as it has no
impact on his ability to pursue his claims andates no other burden on the conditions of his
confinement.

Because he fails to alledacts demonstrating that Defgant Hill's actions were
sufficiently adverse, Plaintiff fis to state a retaliation claim aigst Defendant Hill. Plaintiff
makes no other allegations against Defendant Hl§ a consequence, the Court will dismiss
Plaintiff's complaint against Defendant Hill.

C. Defendant Unknown Party #1

Plaintiff sues an unknown MBP nurse (UnknofRarty #1). Plautiff alleges that
he filed his first request fanedical treatment on SeptemlI®r2018, complaining about a lump
on his head and neck pain. He was sBebefendant Unknown Party #1 on September 17, 2018.
Defendant Unknown Party #1 preded pain medication for Plaifft Plaintiff alleges, “I
submitted another Health Care Request on ‘9/20de%tribing further injuries I've sustained as
a result of being assaulted by C.O. Kienert...I never received any medical attention from
Unknown Nurse at MBP .. ..” (Compl., ECF No. 5.)

The Eighth Amendment prohibits the linfion of cruel and unusual punishment
against those convicted of crime U.S. Const. amend. VIIIThe Eighth Amendment obligates
prison authorities to provide medical care to ineeaited individuals, asfailure to provide such

care would be inconsistent withrdtemporary standards of decendstelle v. Gamble429 U.S.
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102, 103-04 (1976). The Eighth Amendment is violatdan a prison official is deliberately
indifferent to the serious medical needs of a prisomgrat 104-05;,Comstock v. McCrary273
F.3d 693, 702 (6th Cir. 2001).

A claim for the deprivation of adequate medical care has an objective and a
subjective componentFarmer v. Brennan511 U.S. 825, 834 (1994). To satisfy the objective
component, the plaintiff must afje that the medical need asue is sufficiently serioudd. In
other words, the inmate must show that hméarcerated under conditis posing a substantial
risk of serious harmld. The objective component of the adequate medical care test is satisfied
“[w]here the seriousness of a pieer’'s need[ | for medit¢@are is obvious eveto a lay person.”
Blackmore v. Kalamazoo CHa90 F.3d 890, 899 (6th Cir. 2004).the plaintiff's claim, however,
is based on “the prison’s failure to treat a condition adequatelyhere the prisoner’s affliction
is seemingly minor or non-obviousBlackmore 390 F.3d at 898, the plaintiff must “place
verifying medical evidence in the record to estdibliee detrimental effect of the delay in medical
treatment,”Napier v. Madison Cty 238 F.3d 739, 742 (6th Cir. 2001) (internal quotation marks
omitted).

The subjective component reggs an inmate to show thatison officials have “a
sufficiently culpable state afind in denying medical care.Brown v. Bargery207 F.3d 863,
867 (6th Cir. 2000). Deliberatadifference “entails saething more than mere negligence,” but
can be “satisfied by something less than actsnissions for the very purpose of causing harm or
with knowledge that harm will result.’Farmer,511 U.S. at 835.“[T]he official must both be
aware of facts from which the inference coulddoawn that a substantial risk of serious harm

exists, and he must also draw the inferendd."at 837.
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Not every claim by a prisoner that he has received inadequate medical treatment
states a violation of the Eighth Amendmeristelle 429 U.S. at 105. As the Supreme Court
explained:

[A]n inadvertent failure to provide adeate medical care cannot be said to
constitute an unnecessary and wanton itdlic of pain or to be repugnant to the
conscience of mankind. Thus complaint that a physicidhas been negligent in
diagnosing or treating a medical conditidoes not state a valid claim of medical
mistreatment under the Eighth Amendmeitiedical malpractie does not become
a constitutional violation merely because thctim is a prisoner. In order to state

a cognizable claim, a prison@ust allege acts or omissis sufficiently harmful to
evidence deliberate indifference to serious medical needs.

Id. at 105-06 (quotations omittedY.hus, differences in judgmebhetween an inmate and prison
medical personnel regarding the agpiate medical diagnoses agatment are not enough to state
a deliberate indifference clainBanderfer v. Nicho]62 F.3d 151, 154-55 (6th Cir. 199%Yard

v. Smith No. 95-6666, 1996 WL 627724, at t&th Cir. Oct. 29, 1996). This is so even if the
misdiagnosis results in an inadequate coafdeatment and considerable sufferi@abehart v.
Chapleay No. 96-5050, 1997 WL 160322, at *2 (6th Cir. Apr. 4, 1997).

The Sixth Circuit distinguishes “betweearases where the complaint alleges a
complete denial of medical care and those ca#®se the claim is that a prisoner received
inadequate medical treatmentWestlake v. Luca$37 F.2d 857, 860 n.5 (6th Cir. 1976)."a
prisoner has received some medical attention andifipute is over the adequacy of the treatment,
federal courts are generally retant to second guess medical josints and to constitutionalize
claims which sound in state tort lawld.; seealso Rouster v. Saginaw CGty49 F.3d 437, 448
(6th Cir. 2014)Perez v. Oakland Cty466 F.3d 416, 434 (6th Cir. 200®ellerman v. Simpson
258 F. App’x 720, 727 (6th Cir. 200)cFarland v. Austin196 F. App’x 410 (6th Cir. 2006);
Edmonds v. Hortarl13 F. App’x 6265 (6th Cir. 2004)Brock v. Crall 8 F. App’x 439, 440 (6th

Cir. 2001);Berryman v. Riegel 50 F.3d 561, 566 (6th Cir. 1998)Where the claimant received
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treatment for his conditioras here, he must show that hesatment was ‘so woefully inadequate
as to amount to no treatment at allMitchell v. Hininger 553 F. App’x 602, 605 (6th Cir. 2014)
(quotingAlspaugh v. McConnelb43 F.3d 162, 169 (6th Cir. 2011)le must demonstrate that
the care he received was “so grossly incompetent, inadequate, or excessive as to shock the
conscience or to be intolerable to fundamental fairn&ee"Miller v. Calhoun Cty408 F.3d 803,
819 (6th Cir. 2005) (quoting/aldrop v. Evans871 F.2d 1030, 1033 (11th Cir. 1989)).

Plaintiff's allegations against Defendant Unknown Party #1 are limited. He alleges
that he filed his first medicakquest and that Nurse Unknown Ra#tl responded to that request
for medical care by seeing him ane@gcribing him pain medicatiorlhe facts, aalleged, do not
support a conclusion that Defend&iiknown Party #1 disregardedsabstantial risk of serious
harm. Defendant Unknown Party #1 saw Plairdiffl gave treatment. Plaintiff has not even
argued that the treatment provided by Defendant Unknown Party #1 was inadequate at the time it
was given.

In his remaining allegations againstfBredant Unknown Part#1, Plaintiff states
only that he submitted a medical request thres déter he was firgeen by Defendant Unknown
Party #1 and that no one responded to his requeksintiff suggests that Defendant Unknown
Party #1 reviewed his request and faitedake action on that request.

The Sixth Circuit “has consistently held that damage claims against government
officials arising from alleged viotens of constitutional rights muatlege, with particularity, facts
that demonstrate what eacHetaant did to violate the asssd constitutional right."Lanman v.
Hinson 529 F.3d 673, 684 (6th Cir. 2008) (citiigrrance v. Northville Reg’l Psych. Hosp86
F.3d 834, 842 (6th Cir. 2002)). Where a persamaimed as a defendant without an allegation of

specific conduct, the complaint is subject to dssal, even under the liberal construction afforded
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to pro secomplaints. SeeFrazier v. Michigan41 F. App’x 762, 764 (6th Cir. 2002) (dismissing
the plaintiff's claims where the complaint did radkege with any degree of specificity which of
the named defendants were perdignavolved in or responsibléor each alleged violation of
rights); Griffin v. MontgomeryNo. 00-3402, 2000 WL 1800569, *& (6th Cir. Nov. 30, 2000)
(requiring allegations of personal invement against each defendanBhdriguez v. JaheNo.
90-1010, 1990 WL 82722, at *1 (6th Cir. June 19, 19@P@)aintiff’'s claims against those
individuals are without a Isés in law as the complaint is totalllevoid of allegations as to them
which would suggest their involvementthre events leading to his injuries.”)

Plaintiff utterly fails to allege fast supporting a conclusion that Defendant
Unknown Party #1 was the medical provider who resetior reviewed the medical request or that
Unknown Party #1 disregarded thatjuest. Plaintiff therefore fail® allege sufficient facts to
state an Eighth Amendment ictaagainst Defendant Unknown Pa#ty arising out of his second
request for medical care.

As a consequence, the Court will dismiss Plaintiff's Eighth Amendment claim
against Defendant Unknown Party #1.

D. Defendant Kienert

Upon initial review, the Coairconcludes that Plainti’ allegations are sufficient

to state an Eighth Amendment claim against Defen#@nert, arising out of Kienert's use of

excessive force.

Concluson

Having conducted the review required by tRrison Litigation Reform Act, the

Court determines that Defendants Hill, Neulscinnis, Viitala, and Unknown Party #1 will be
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dismissed for failure to stateclaim, under 28 U.S.C. 88 1915(¢e)(2) and 1915A(b), and 42 U.S.C.
§ 1997e(c). Plaintiff’'s Eighth Amendment claim agaiDefendant Kienert remains in the case.

An order consistent with this opinion will be entered.

Dated: October 30, 2019 /s/ Paul L. Malpne
PauL. Maloney
Uhited States District Judge
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