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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

EDWARD GORDONNEWHOUSE

Petitioner, Case No. 2:20-cv-19
V. Honorable Paul L. Maloney
DANIEL LESATZ,
Respondent.
/
OPINION

This is a habeas corpus action brought state prisoner under 28 U.S.C. § 2254.
Promptly after the filing of a ption for habeas corpus, tl@ourt must undertake a preliminary
review of the petition to determine whether “iaplly appears from the ¢a of the petition and
any exhibits annexed to it that the petitioner is nditled to relief in the district court.” Rule 4,
Rules Governing § 2254 Case&e28 U.S.C. § 2243. If so, the petition must be summarily
dismissed. Rule 4&eeAllen v. Perinj 424 F.2d 134, 141 (6th Cir. 1970) (district court has the
duty to “screen out” petibins that lack merit otheir face). A disngsal under Rule 4 includes
those petitions which raise legally frivolous claims, as well as those containing factual allegations
that are palpably incredible or fals8arson v. Burkel78 F.3d 434, 436-37 (6th Cir. 1999). After
undertaking the review required by Rule 4, the Cooncludes that the petition must be dismissed

because the issues it purfsoto raise have begmocedurally defaulted.
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Discussion
Factual allegations

Petitioner Edward Gordon Newhouse incarcerated with the Michigan
Department of Corrections éhe Baraga Correctional Facility (AMF) in Baraga, Michigan.
Following a six-day jury trial in the Kalamazo@@nty Circuit Court, Petitioner was convicted of
assault with intent to rob whikrmed, in violation of Mich. Comp. Laws § 750.89, armed robbery,
in violation of Mich. Comp. Laws § 750.529, andotwounts of felony firearm, in violation of
Mich. Comp. Laws § 750.227b. On August 29, 20the, state court sentenced Petitioner to
concurrent terms of 51 to 85 mihs of imprisonment for the asgand armedabbery charges,
to be served consecutively to concurrert-year terms for eadelony firearm count.

The Michigan Court of Appeals dedweid the facts underlying Petitioner’'s
convictions as follows:

During the early evening on September 2114, defendant ented a convenience
store while wearing a ski mask and adwéth a handgun. Defendant threatened
the cash-register attendant and orderedatitendant to givdefendant the money
in the register. After the attendardmplied, defendarited the scene.

Later that evening defendant drove tgpa fast-food drive-thru window while
wearing a ski mask. Defendant pulled a handgun on the drive-thru employee and
demanded cash from the register. The eyg® did not comply but rather slammed
shut the drive-thru window and ran to her manager, who called the police.

That same evening police sponded to an all-pointbulletin on defendant’s
vehicle, located defendant driving thehigde, and instructed him to stop.
Defendant did not immediatetomply. When defendadid finally pull over, he
failed to follow severabf the officer's commandsncluding commands intended
to protect the safety of officers, suchiastructions to defendant to put his hands
up, to face away from officers, and to get his knees. Officers eventually took
defendant into custody and located arslask, a loaded handgun, and a second
loaded magazine inside defendant’s vehicficers were not able to run a record
search of defendant’s license plate beedhs license-plate numbers were covered
with duct tape.

People v. Newhousblo. 334786, 2017 WL 5616180, at *1 (Mich. Ct. App. Nov. 21, 2017).



Petitioner, with the assistance of counsglpealed his sentences raising only one
issue: a scoring issue regarding ohéhe offense variables. Tleurt of appeals denied relief by
unpublished opinion issued Novemlitr, 2017. Petitioner then filedpmo perapplication for
leave to appeal in the Michigan Sapre Court raising three new issu&ee Newhouse v. Lesatz
No. 2:18-cv-82 (W.D. Mich.)Newhouse)l(Pet., ECF No. 1, PagelD.3Betitioner did not file a
petition for certiorari in the Uted States Supreme Coult.

In July 2018, Petitioner filetis first habeas corpus g@in raising twelve issues.
Petitioner indicated that he had maised any of the twelve issuas direct appeal. Accordingly,
the Court dismissed the petition without pregedifor failure to exhaust available state-court
remedies.Newhouse (Op. & J., ECF Nos. 4, 5). The Cosgecifically informed Petitioner that
to exhaust his state-court remedies, he would kafiee a motion for relief from judgment in the
trial court and then, if that nion were denied, appettat decision to the Michigan Court of
Appeals and Michigan Supreme Couxkewhouse (Op., ECF No. 4, PagelD.63.)

Petitioner started down the path the Coud taut for him. He filed a motion for
relief from judgment in the trial ecot raising his twelve issueslhe trial court denied relief by
order entered April 10, 201MNewhouse v. Lesatklo. 2:19-cv-87 (W.D. Mich.)Newhouse )I
(Kalamazoo Cty. Cir. Ct. OrdeECF No. 1-1, PagelD.5-9.) Theinstead of appealing that
decision to the Michigan Court of AppsaPetitioner returned to this Court.

On April 23, 2019, the Court received Retier's second habeas corpus petition
wherein Petitioner asked the Court to procedith whe twelve grounds for relief identified in
Newhouse.l Because Petitioner had failed to follalae Court’s instruction, he had still not
exhausted available state court remedies. Accordingly, the Court again dismissed his petition

without prejudice.Newhouse I{Op., Order, & J., ECF Nos. 3,%8.,) The Court again specifically



instructed Petitioner that to exhaust his state qemnedies he would have fite an appeal with
the Michigan Court of Appeals andetinthe Michigan Supreme Couflewhouse [(Op., ECF
No. 3, PagelD.16.)

Petitioner ignored the Court’s direction. Instead ohdjlian appeal of the trial
court’s denial of his motion, on May 22, 2019, filed a complaint for habeas corpus in the
Michigan Court of AppealsSeehttps://courts.michigan.gov/opornis_orders/case_search (search
case number 349191). By ordetexrd October 7, 2019,dhMichigan Court of Appeals denied
relief, because Petitioner had improperly usedl@eaa corpus complaint as a substitute for an
appeal. (Mich. Ct. App. Order, ECF No. 1-1,gBHW.36.) Petitioner filed, in the Michigan
Supreme Court, an application for leave to apffeatourt of appeals October 7, 2019, order. By
order entered February 4, 2020, the Michigan Supr€ourt denied relief because habeas corpus
was not the proper device to obtegfief; the court direetd Petitioner to pursube relief he sought
by way of a motion for relief from judgmen{Mich. Order, ECF No. 1-1, PagelD.37.)

Less than a week later, Petitioner filed histtihabeas corpus petition in this Court,
raising the same twelve issues he raised iptis two petitions. (Pet., ECF No. 1-1, PagelD.13-
14.)

[. Exhaustion

As the Court explained iNewhouse andNewhouse |ithis Court may not grant
habeas relief unless the petitioner has exhausteghedies available to him in state court. 28
U.S.C. § 2254(b)(1)Q’Sullivan v. Boerckel526 U.S. 838, 842 (1999). Exhaustion requires a
petitioner to “fairly present” fedal claims so that ate courts have a “fair opportunity” to apply
controlling legal principles to the facts bearing upon a petitioner’'s constitutional claes.
O’Sullivan 526 U.S. at 84ZRicard v. Connor404 U.S. 270, 275-77 (1971) (cited Dyncan v.

Henry, 513 U.S. 364, 365 (1995) aAdderson v. Harlesgl59 U.S. 4, 6 (1982))-air presentation
4



has a substantive component argt@edural component. With ragato procedure, “[t]he fair
presentation requirement is not satisfied wheniendapresented in a state court in a procedurally
inappropriate manner thegnders consideration d@é merits unlikely.” Black v. AshleyNo. 95-
6184, 1996 WL 266421, at *1-2 (6€ir. May 17, 1996) (citingCastille v. Peoplest89 U.S. 346,
351 (1998))see alsd.ong v. SparkmarNo. 95-5827, 1996 WL 196263, at {@th Cir. April 22,
1996),cert. denied117 S. Ct. 124 (1996kuller v. McAninch No. 95-4312, 1996 WL 469156,
at *2 (6th Cir. August 16, 1996).

Although Petitioner may have presented hisl® habeas issués the Michigan
Court of Appeals and thklichigan Supreme Courhe did not present &m in a procedurally
appropriate manner. The mannerchese foreclosed consideratiom the merits. Therefore, the
Court concludes that Petitioner’s twelve habeas issues remain unexhausted.

Exhaustion is only a problem, howeverthiere is a state court remedy available
for petitioner to pursue, thus providing tltate courts with an opportunity to cure any
constitutional infimities in the sta court conviction.Rust v. Zentl7 F.3d 155, 160 (6th Cir.
1994). If no further state remedy is availatdethe petitioner, exhetion does not present a
problem, but the claim is proceidlly defaulted and the fedéreourt must determine whether
cause and prejudice exists to excuse tharfatio present the claim in state coud.

Petitioner went astray when he failedfite in the Michigan Court of Appeals an
application for leave to appeal the trial cosi®pril 10, 2019, order deimg his motion for relief
from judgment. Under Michigan Court Rulfe205(G), Petitioner may nlonger file such an
application for leag to appeal.

Moreover, Petitioner cannotast the process over again in the trial court. Under

Michigan law effective August 1,995, a defendant may file one motion for relief from judgment



under Michigan Court Rule 6.5@. seq SeeMich. Ct. R. 6.502(G)(1).Petitioner already has
filed his one allotted motion. Hedhefore has no available remedy.

At this juncture, the court must consider whether there is cause and prejudice to
excuse Petitioner’s failure to peed the claims in state coureeGray v. Netherland518 U.S.
152, 161-62 (1996)Rust 17 F.3d at 160. To show cause sudfitito excuse &ilure to raise
claims, Petitioner must point teome objective factor external the defense” that prevented him
from raising the issueMurray v. Carrier, 477 U.S. 478, 488 (198&¢ee McCleskey v. Zamt99
U.S. 467, 497 (1991). A petitionamho fails to demonstrate cauand prejudiceannot have a
cognizable claimGray, 518 U.S. at 162. Further, where a jpatier fails to show cause, the court
need not consider whether has established prejudic&eeEngle v. Isaac456 U.S. 107, 134
n.43 (1982)Leroy v. Marshall 757 F.2d 94, 100 (6th Cir. 1985).

Petitioner has failed to demonstrate cause here. This Court informed him of the
steps necessary to exhaust his state remedibs. Michigan Court of Appeals and Michigan
Supreme Court informed Petitionat the procedural device bised was inappropriate. There
is no objective factor external Retitioner that prevented him frofiling an application for leave
to appeal in the Michigan Court of Appealdccordingly, Petitioner’s procedural default bars
habeas relief.

Petitioner prefaces several of his habeasssuth an assertion that he is actually
innocent. That claim appears maiges in his submissions to ti@ourt. To support his claim,
he directs the Court to evidencathvas available and, indeed, prasdmat his trial. A claim of
“actual innocence” cannot stand as an independent substantive claim:

Federal courts are not forums in which raditigate state trials. The guilt or
innocence determination in state criminal trials is a decisive and portentous event.

Society’s resources have been concentrattétht time and plade order to decide,
within the limits of human fébility, the question of guilt or innocence of one of



its citizens. Few rulings would be madesruptive of our federal system than to
provide for federal habeas reviewfmgestanding claims of actual innocence.

Herrera v. Colling 506 U.S. 390, 401 (1993) (quotations ded). By directing the Court to
evidence that was available aettime of trial—evidence that B#oner contends supports his
claim of innocence—Petitioner appatly is attempting to show &t his conviction is factually
incorrect. To that extent, his claiofi actual innocence is noncognizable.

However, the court may consider a claifn“actual innocence” as it relates to a
separate constitutional claim that would otheniisebarred. “[A] claim of ‘actual innocence’ is
not itself a constitutional claim, but instead gegaay through which a habeas petitioner must pass
to have his otherwise barred constibngl claim considered on the meritdderrera, 506 U.S. at
404;see alsdMurray v. Carrier, 477 U.S. 478, 496 (1986). Becatsditioner’s claims are subject
to the doctrine of procedairdefault, proof of actl innocence may serve ¢éxcuse the default.

The Supreme Court has definitively estdintid the showing necessary to make out
a case of actual innocence.Sohlup v. Delp513 U.S. 298 (1995), the Cdoset forth the standard
by which such claims must be judged:

To be credible, such a claim requirpstitioner to support his allegations of
constitutional error with new reliable evidence—whether it be exculpatory
scientific evidence, trustworthy eydtness accounts, or critical physical
evidence—that was not presented at trial. Because such evidence is obviously

unavailable in the vast majority of @ss claims of actual innocence are rarely
successful.

513 U.S. at 324. Given the rarity of such evierthe allegation of &tal innocence has been
summarily rejected in virtually every cagealderon v. Thompsob23 U.S. 538, 559 (1998). The
court must determine whether Petitioner hmonstrated actual innocence by clear and
convincing evidence, such thashionviction represents a “fundamt& miscarriage of justice.”

See Sawyer v. Whitleg05 U.S. 333, 339 (1992). Petitiortgres not attempt to introduce new



evidence. Rather, he merely attempts to relitigatdence that was availakd¢ the time of trial.
Thus, his claim of actual innocence has no medt@annot justify excusing procedural default.

[I1.  Certificate of Appealability

Under 28 U.S.C. § 2253(c)(2), the Courtsndetermine whethe certificate of
appealability should be granted. A certificatieould issue if Petitioner has demonstrated a
“substantial showing of a deniaf a constitutional right.”28 U.S.C. § 2253(c)(2).

The Sixth Circuit Court of Appeals has dipaoved issuance tlanket denials of
a certificate of appealabilityMurphy v. Ohig 263 F.3d 466, 467 (6th Cir. 2001) (per curiam).
Rather, the district court must “engage in asaned assessment of each claim” to determine
whether a certificate is warranteldl. Each issue must be consig@émunder the standards set forth
by the Supreme Court Black v. McDanigl529 U.S. 473 (2000)Murphy, 263 F.3d at 467. The
standard a petitioner must melepends on whether the issuesadim the petition were denied
on the merits or on procedural grounds.

This Court denied Petitioner’'s application the procedural gunds of procedural
default. “When the district court denies dbas petition on procedural grounds without reaching
the prisoner’s underlying constitutional claim,caiificate of appealality] should issue when
the prisoner shows, at least, [1] that jur@tseason would find it debatable whether the petition
states a valid claim of the dendfla constitutional right and [2] &b jurists of reason would find
it debatable whether the district courtsa@orrect in its procedural ruling.Slack v. McDaniel
529 U.S. 473, 484 (2000). Both showings must bdenrta warrant the grawof a certificate.ld.

The Court finds that reasonabjlerists could not debate thahis court corectly dismissed
Petitioner’s claims on procedurabgmds. “Where a plain procedubar is present aththe district

court is correct to invoke it to dispose of the caseasonable jurist could nmdnclude either that



the district court erred in disssing the petition or that the petitier should be allowed to proceed
further.” 1d. Therefore, the Court denies Petitiomecertificate of appealability.

Moreover, although Petitioner $idailed to demonstratedhhe is in custody in
violation of the Constitution antlas failed to make a substahtdnowing of the denial of a
constitutional right, the Court deenot conclude that any issRetitioner might raise on appeal
would be frivolous.Coppedge v. United State369 U.S. 438, 445 (1962).

Conclusion
The Court will enter a judgment dismisgithe petition and an order denying a

certificate of appealability.

Dated: Februgr28, 2020 /s/ Paul L. Maloge
Paul L. Maloney
United States District Judge




