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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

LORD EDWARD MANWELL JOHNSON

Plaintiff, Case No. 2:20-cv-27
V. Honorable Paul L. Maloney
BRENDA L. BUCHANAN et al.,

Defendants.

OPINION
This is a civil rights action brought bystate prisoner under 42 U.S.C. § 1983.

Under the Prison Litigation Reform Act, Pub.No. 104-134, 110 Stat. 1321 (1996) (PLRA), the
Court is required to dismiss any prisoner attivought under federaluaif the complaint is
frivolous, malicious, fails to ate a claim upon which relief cdoe granted, or seeks monetary
relief from a defendant immune from suclige 28 U.S.C. 88 1915(e)(2), 1915A; 42 U.S.C.
8 1997e(c). The Court msuread Plaintiff'spro se complaint indulgentlysee Haines v. Kerner,
404 U.S. 519, 520 (1972), and accept Plaintifflegdtions as true, ueds they are clearly
irrational or wholly incredible.Denton v. Hernandez, 504 U.S. 25, 33 (1992). Applying these
standards, the Court will siniss Plaintiff’'s complaint for failure to state a claim.

Discussion

Factual allegations

Plaintiff presently is incarcerated withe Michigan Department of Corrections
(MDOC) at the Chippewa Correctional FacilityRB) in Kincheloe, Chippewa County, Michigan.

The events about which he complains occurred afdhbdgity. Plaintiff stes the following medical
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providers at URF: Nurse Praatiber Brenda L. Buchanan anddi&ered Nurses Christi Corpe,
Gerald Covert, Tristina MSmith, and Mary A. Guild.

According to the complaint, on Noveml®r2018, Defendant Buchanan performed
an incision on Plaintiff’s left big toe, to remoags ingrown toenail. Defendant Buchanan informed
Plaintiff that she was placingmece of gauze in the wound tolfaeontrol the bleeding, and she
indicated that it would need to bemoved in a day or two. Plaiiithowever, was not called back
to health care inhe next two days, as indicated. On Novemb®r 2018, Plaintiff began to
experience significant pain, and he noticed gmenleaking from the toe, which was swollen and
red. Plaintiff complains thdahe pain interfered withim sleeping and walking.

On November 12, 2018, Plaintiff was callechemnlth care, where he was examined
by Defendant Buchanan. Plaintiff reminded Budrahat she had left gauze in his wound.
Buchanan became irate, told Plaintiff that she iat left a foreign bodin the wound, and denied
Plaintiff's requests for a wheelchair an open-toed boot. Plairfitfent another medical kite on
November 13, in the hope of gatj a different medicadrovider to examiathe wound. Defendant
Covert visually examinedPlaintiff's wound on Novemberl4, 2018. Defendant Covert
commented, “Wow! [T]he toe smells bad and | sae green pus[] in the corner[;] it's infected
bad.” (Compl., ECF No. 1, PagelD3Blaintiff explained that gae¢ had been left in the wound
and never removed. Defendant Caveld Plaintiff that he dishot want to “mess with” the wound,
because Defendant Buchanan needed to fiXdt) Oefendant Covert placed Plaintiff on lay-in
from work and ordered meatelivered to his cell.

Plaintiff wrote another medical kiten November 16, 2018, asking to have the
gauze removed and seeking pain relief. Defeh@orpe visually examined Plaintiff's toe on

November 20. Defendant Corpe asked who wodteRlaintiff's toe, and Plaintiff responded that



Defendant Buchanan had done the surgery. Hfdaimformed Defendant Compthat that the gauze

had never been removed and thaiMas unable to sleep or walk basa of the pain. After looking

at the record, Defendant Corgeld Plaintiff that DefendanBuchanan had scheduled an
appointment to see Plaintiff, bBlaintiff would have to wait until Defendant Buchanan got back
from vacation. Plaintiff asked Defendant Corpe tteast look at the toend remove the gauze.

She refused, telling Plaintiff that he had to wait until Buchanan came back. Defendant Corpe told
Plaintiff that she was placing him on mealsamd Motrin, and she askédo prisoners to help
Plaintiff back to his bunk.

Plaintiff submitted yet anber medical kite on Novemb@2B, 2018. He was finally
examined by Defendant Buchanan on Novenffer At that time, dér closely probing and
examining the wound, Buchanan discovered than®fawas correct and that she had failed to
remove the gauze. Buchanan apologizedhtar mistake, removed tlgauze, and cleaned the
infected toe. On December 4, 2018, Plaintiff was seen by Defendant Nurse Smith, who visually
examined his toe while typing into the comput&efendant Smith informed Plaintiff that she
would have prisoners assist Pi#if back to his celland would call Defendant Buchanan to see
Plaintiff. She instructed Rintiff to stay off his feet.

Plaintiff wrote another medical kiteOn December 11, 2018, he was visually
examined by Defendant Nurse Guild. Plainéffain was informed thaheals-in and no-work
details were reauthorized. On November 2M.& Plaintiff was approvetbr medical shoes;
however, Plaintiff was not measured for theedical shoes for two-and-one-half months.
Plaintiff's allegations do not datavhether he had additional problsmwith his toe after December

11, 2018.



Plaintiff alleges that he vgadeprived of adequate medical care, presumably in
violation of the Eighth Amendment. He seekmpensatory and punitive damages, together with
declaratory and unspeafi injunctive relief.

[l. Failureto stateaclaim

A complaint may be dismissed for failure to state a claim if it fails “to give the
defendant fair notice of what the . .aich is and the grounds upon which it rest®8| Atl. Corp.
v. Twombly, 550 U.S. 544, 555 (2007) (quotiGgnley v. Gibson, 355 U.S. 41, 47 (1957)). While
a complaint need not contain détd factual allegations, a pldifi's allegations must include
more than labels and conclusiofsvombly, 550 U.S. at 555Ashcroft v. Igbal, 556 U.S. 662, 678
(2009) (“Threadbare recitals tife elements of a cause of action, supported by mere conclusory
statements, do not suffice.”). The court miestermine whether the complaint contains “enough
facts to state a claim to reliefahis plausible on its face.Twombly, 550 U.S. at 570. “A claim
has facial plausibility when thglaintiff pleads factual content thatlows the court to draw the
reasonable inference that the defendsutibble for the misconduct allegedlgbal, 556 U.S. at
679. Although the plausibility standhis not equivalent to a “pbability requiement,” . . . it
asks for more than a shigeossibility that a defendant has acted unlawfulligbal, 556 U.S. at
678 (quotingTwombly, 550 U.S. at 556). “[W]here the wellgaded facts do ngermit the court
to infer more than the mere possibility of oosduct, the complairitas alleged—but it has not
‘show[n]'—that the pleader is entitled to relieflgbal, 556 U.S. at 679 (quioag Fed. R. Civ. P.
8(a)(2)); see also Hill v. Lappin, 630 F.3d 468, 470-71 (6th Ci2010) (holding that the
Twombly/Igbal plausibility standard applies to dismikssaf prisoner casem initial review under
28 U.S.C. 88 1915A(b)(1) and 1915(e)(2)(B)(i))-

To state a claim under 42 U.S.C. § 1983, a plaintiff must atlegeiolation of a

right secured by the federal Catgiion or laws and must show that the deprivation was committed
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by a person acting under color of state |aest v. Atkins, 487 U.S. 42, 48 (1988§reet v. Corr.
Corp. of Am., 102 F.3d 810, 814 (6th Cir. 1996). Besag 1983 is a method for vindicating
federal rights, not a source of stdigtive rights itself, the firstgp in an action under § 1983 is to
identify the specific constitutiohaight allegedly infringed.Albright v. Oliver, 510 U.S. 266, 271
(1994).

[I1.  Eighth Amendment

Plaintiff complains that all named Defemds denied him adeqteamedical care.
The Eighth Amendment prohibits the inflictiaf cruel and unusual punishment against those
convicted of crimes. U.S. Const. amend. VIllThe Eighth Amendment obligates prison
authorities to provide medical cai@ incarcerated individuals, asfailure to provide such care
would be inconsistent with contemporary standards of decdratglle v. Gamble, 429 U.S. 102,
103-04 (1976). The Eighth Ameneémi is violated when a prison official is deliberately
indifferent to the serious medical needs of a prisoherat 104-05Comstock v. McCrary, 273
F.3d 693, 702 (6th Cir. 2001).

A claim for the deprivation of adequate medical care has an objective and a
subjective componentFarmer v. Brennan, 511 U.S. 825, 834 (1994). To satisfy the objective
component, the plaintiff must afje that the medical need asie is sufficiently serioudd. In
other words, the inmate must show that hm¢arcerated under conditis posing a substantial
risk of serious harmld. The objective component of the adequate medical care test is satisfied
“[w]here the seriousness of a pmser’s need[] for medical care abvious even to a lay person.”
Blackmorev. Kalamazoo Cty., 390 F.3d 890, 899 (6th Cir. 2004).the plaintiff's claim, however,
is based on “the prison’s failure to treat a condition adequatelyhere the prisoner’s affliction
is seemingly minor or non-obviousBlackmore, 390 F.3d at 898, the plaintiff must “place

verifying medical evidence in the record to estdblise detrimental effect of the delay in medical
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treatment,”Napier v. Madison Cty., 238 F.3d 739, 742 (6th Cir. 2001) (internal quotation marks
omitted).

The subjective component reggs an inmate to show thatison officials have “a
sufficiently culpable state afind in denying medical care.Brown v. Bargery, 207 F.3d 863,
867 (6th Cir. 2000). Deliberatadifference “entails soething more than mere negligence,” but
can be “satisfied by something less than actswissions for the very purpose of causing harm or
with knowledge that harm will result.’Farmer, 511 U.S. at 835.“[T]he official must both be
aware of facts from which the inference coulddoawn that a substantial risk of serious harm
exists, and he must also draw the inferendd."at 837.

Not every claim by a prisoner that he has received inadequate medical treatment
states a violation of the Eighth Amendmertistelle, 429 U.S. at 105. As the Supreme Court
explained:

[A]n inadvertent failure to provide adeate medical care cannot be said to
constitute an unnecessary and wanton idircof pain or to be repugnant to the
conscience of mankind. Thus complaint that a physicidhas been negligent in
diagnosing or treating a medical conditdoes not state a valid claim of medical
mistreatment under the Eighth Amendmeitiedical malpractie does not become
a constitutional violation merely because thctim is a prisoner. In order to state

a cognizable claim, a prison@ust allege acts or omissis sufficiently harmful to
evidence deliberate indifference to serious medical needs.

Id. at 105-06 (quotations omitted).hus, differences in judgmehetween an inmate and prison
medical personnel regarding the agpiate medical diagnoses agatment are not enough to state
a deliberate indifference clainganderfer v. Nichols, 62 F.3d 151, 154-55 (6th Cir. 199%Yard
v. Smith, No. 95-6666, 1996 WL 627724, at téth Cir. Oct. 29, 1996). This is so even if the
misdiagnosis results in an inadequate coafseatment and considerable sufferiigabehart v.

Chapleau, No. 96-5050, 1997 WL 160322, at *2 (6th Cir. Apr. 4, 1997).



The Sixth Circuit distinguishes “betwearases where the complaint alleges a
complete denial of medical care and those ca#ese the claim is that a prisoner received
inadequate medical treatmentWestlake v. Lucas, 537 F.2d 857, 860 n.5 (6th Cir. 1976).“a
prisoner has received some medical attention andifipute is over the adequacy of the treatment,
federal courts are generally retant to second guess medical joants and to constitutionalize
claims which sound in state tort lawld.; see also Rouster v. Saginaw Cty., 749 F.3d 437, 448
(6th Cir. 2014)Perez v. Oakland Cty., 466 F.3d 416, 434 (6th Cir. 200®e!lerman v. Smpson,

258 F. App’x 720, 727 (6th Cir. 200W)cFarland v. Austin, 196 F. App’x 410 (6th Cir. 2006);
Edmondsv. Horton, 113 F. App’x 6265 (6th Cir. 2004)Brock v. Crall, 8 F. App’x 439, 440 (6th

Cir. 2001);Berryman v. Rieger, 150 F.3d 561, 566 (6th Cir. 1998)Where the claimant received
treatment for his conditioras here, he must show that hesatment was ‘so woefully inadequate

as to amount to no treatment at allMitchell v. Hininger, 553 F. App’x 602, 605 (6th Cir. 2014)
(quotingAlspaugh v. McConnell, 643 F.3d 162, 169 (6th Cir. 2011)l{e must demonstrate that

the care he received was “so grossly incompetent, inadequate, or excessive as to shock the
conscience or to be intolerablo fundamental fairness.Zee Miller v. Calhoun Cty., 408 F.3d

803, 819 (6th Cir. 2005) (quotingaldrop v. Evans, 871 F.2d 1030, 1033 (11th Cir. 1989)).

“[A] plaintiff must plead that eaclovernment-official defendant, through the
official’'s own individual actionshas violated the Constitution.I'gbal, 556 U.S. at 676. Here,
while Plaintiff apparently suffered significant pdiom the infection of his big toe, Plaintiff fails
to allege that any individual Defdant acted with the requisite deliberate indifference. Plaintiff
clearly alleges that Defendant Buchanan actetigeagly in failing to remember at the first post-
surgical visit on November 10, 2018;e days after Plaintiff’'s surggy that she had left gauze in

the wound that had not yet beemoved. Indeed, she acknowledges much and apologized to



Plaintiff on the second occasion that she sawdfter the surgery, November 28, 2018. However,
negligence is insufficient toae an Eighth Amendment clairkrarmer, 511 U.S. at 835Nothing
in the facts alleged suggests that, when DefeinBachanan saw Plaintiff on November 10, 2018,
he was suffering froran objectively seaus medical condition of whiceven a lay person would
have been aware. And by ttime Defendant Buchanan savabitiff on November 28, 2018, she
appreciated the seriousness oftbadition and addressed the problem.

Moreover, the four other Defendant nurses each saw Plaintiff one time between
November 14, 2018, and December 11, 2018. Bhttte nurses issuededical accommodations,
including lay-ins from work, in-cémeals, assistance in transpogtiPlaintiff from medical visits,
and, ultimately—after Defendant Buchanard ramoved the gauze and treated the wound—
measuring Plaintiff for an open-toed boot. B&thfendants Corpe and Covert made sure that
Plaintiff was scheduled to beeen by Defendant Buchanan. rski Corpe ordered Motrin for
Plaintiff's pain. Nurses Corpe and Covert botfoimed Plaintiff that they could not treat his
wound and that Defendant Buchanan was requoeatb so. Both Defendants Smith and Guild,
who only saw Plaintiff after he was treated Dgfendant Buchanan, continued Plaintiff's
accommodations and contacted Defendant Buchanan about pain relief.

While Plaintiff undoubtedly experiencegain and some ¢y in Defendant
Buchanan’s re-treatment of his wound, Plaintiféstual allegations fall short of demonstrating
that any individual Defendant was deliberately indifferent to a serious medical condition. Plaintiff
therefore fails to state an Eighth Amendment claim.

Conclusion

Having conducted the review required by tArison Litigation Reform Act, the

Court determines that Pidiff’'s complaint wil be dismissed for failureo state a claim, under 28

U.S.C. 88 1915(e)(2) and 1915A(b), and 42 U.$CL997¢e(c). The Coumust next decide
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whether an appeal of this tam would be in good faith with the meaning of 28 U.S.C.
§ 1915(a)(3). See McGore v. Wrigglesworth, 114 F.3d 601, 611 (6th Cir. 1997). The Court
declines to certify that an appeabuld not be in good faith.

Should Plaintiff appeal this decisiotine Court will assess the $505.00 appellate
filing fee pursuant to § 1915(b)(Xke McGore, 114 F.3d at 610-11, unless Plaintiff is barred from
proceedingn forma pauperis, e.g., by the “three-strikes” rule of § 1915(g). If he is barred, he will
be required to pay the $505.00 appilfiling fee in one lump sum.

This is a dismissal as dedwed by 28 U.S.C. § 1915(g).

A judgment consistent with this opinion will be entered.

Dated: March 25, 2020 /sl Paul L. Malgne

Paul L. Maloney
United States District Judge




