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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

JUIVONNE LITTLEJOHN,

Plaintiff, Case No. 2:20-cv-39
V. Honorable Janet T. Neff
GRETCHENWHITMER et al.,

Defendants.

OPINION DENYING LEAVE
TO PROCEED IN FORMA PAUPERIS - THREE STRIKES

This is a civil rights action brought bysiate prisoner under 42 U.S.C. § 1983.
Plaintiff seeks leave to proceéd forma pauperis. Because Plaintiff has filed at least three
lawsuits that were dismissed as frivolous, malicamu®r failure to state a claim, he is barred from
proceedingn forma pauperis under 28 U.S.C. 8 1915(g). The Cowill order Plaintff to pay the
$400.00 civil action filing fee applicabte those not permitted to proceadorma pauperis. This
fee must be paid within twenty-eight (28) dayshis opinion and accompanying order. If Plaintiff
fails to pay the fee, the Court will order that tbése be dismissed withqutejudice. Even if the
case is dismissed, Plaintiff must ghg $400.00 filing fee iaccordance withnre Alea, 286 F.3d
378, 380-81 (6th Cir. 2002).

Discussion

The Prison Litigation Reform Act (PLAR, Pub. L. No. 104-134, 110 Stat. 1321
(1996), which was enacted on April 26, 1996, amdride procedural rules governing a prisoner’s
request for the privilege of proceedingforma pauperis. As the Sixth Circuit has stated, the

PLRA was “aimed at the skyrodkeg numbers of claims filety prisoners—many of which are
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meritless—and the corpgsnding burden those filgs have placed on the federal courtddmpton

v. Hobbs, 106 F.3d 1281, 1286 (6th Cir. 1997). For that reason, Congress created economic
incentives to prompt a poser to “stop and think” before filing a complaintd. For example, a
prisoner is liable for the civaction filing fee, and if thg@risoner qualifies to proceed forma
pauperis, the prisoner may pay the feedhgh partial paymentss outlined in 28 U.S.C. § 1915(b).

The constitutionality of the fee requirements of the PLRA has been upheld by the Sixth Circuit.
Id. at 1288.

In addition, another provision reinforcetfstop and think” aspect of the PLRA
by preventing a praner from proceedingn forma pauperis when the prisoner repeatedly files
meritless lawsuits. Known as the ‘dlerstrikes” rule, the provision states:

In no event shall a prisoner bring a civiliaotor appeal a judgment in a civil action

or proceeding under [theestion governing proceedings forma pauperis| if the

prisoner has, on 3 or more prior occasions, while incarcerated or detained in any

facility, brought an action oappeal in a court of éhUnited States that was

dismissed on the grounds that it is frima$, malicious, or fails to state a claim upon

which relief may be granted, unless thrisoner is under imminent danger of

serious physical injury.
28 U.S.C. § 1915(g). The statutaestriction “[ijn no event,”dund in 8 1915(g), is express and
unequivocal. The statute does allow an exception for a prisdmers “under imminent danger
of serious physical injury.” The Sixth Circuitdhapheld the constitutionality of the three-strikes
rule against arguments that it violates equalgmtoan, the right of access to the courts, and due
process, and that it constiésta bill of attainder and & post facto legislation. Wilson v. Yaklich,
148 F.3d 596, 604-06 (6th Cir. 1998).

Plaintiff has been an active litigant iretifiederal courts in Michigan, having filed
approximately 40 cases in this dist and more than a dozen otlvasses in the Eastern District of

Michigan. In more than three of Plaintiff' swauits, the Court entered dismissals on the grounds

of failure to state a claintee Littlejohn v. Green et al., No. 2:07-cv-213 (W.D. Mich. Jan. 16,
2



2008); Littlgjohn v. McGinnis, No. 2:98-cv-243 (W.D. Mich. Apr. 5, 1999}.ittlggohn v.
Houseworth, No. 2:91-cv-255 (W.D. Mich. Mar. 25, 1992)ttlejohn v. Alexander, No. 2:91-cv-
244 (W.D. Mich. Nov. 27, 1991). Although two of thsmissals were entered before enactment
of the PLRA on April 26, 1996, the dismissals nevertheless count as sha&&¥4lson, 148 F.3d
at 604.

Plaintiff also has been denied leave to prodeedrma pauperis on the basis of
the three-strikes rule aeveral prior occasionSee, e.g., Littlegjohn v. Unknown Party et al., No.
1:18-cv-48 (W.D. Mich. June 6, 2018)ittljohn v. Richardson et al., No. 1:13-cv-763 (W.D.
Mich. Jul. 30, 2013)Littlgjohn v. Caruso et al., No. 2:10-cv-316 (W.D. Mich. May 1, 2011);
Littlgjohn v. Dube, Not. 2:10-cv-42 (W.D. Mich. Sept. 3, 201@Q)ftlgjohn v. Tribley et al., No.
2:10-cv-26 (W.D. Mich. Aug. 26, 2010).

Moreover, Plaintiff's allegations damot fall within the “imminent danger”
exception to the three-strikes rul28 U.S.C. § 1915(g)The Sixth Circuit seforth the following
general requirements for aagh of imminent danger:

In order to allege sufficiently imminedanger, we have held that “the threat
or prison condition must be real and progte and the danger of serious physical
injury must exist at the timae complaint is filed. Rittner v. Kinder, 290 F. App’x
796, 797 (6th Cir. 2008) (internal quotatiorarks omitted). “Thus a prisoner’s
assertion that he or she faced danger in the past is insufficient to invoke the
exception.”ld. at 797—-98see also [Taylor v. First Med. Mgmt., 508 F. App’x 488,
492 (6th Cir. 2012)] (“Allegations of pasgfangers are insuffient to invoke the
exception.”);Percival v. Gerth, 443 F. App’x 944, 946 (61Gir. 2011) (“Assertions
of past danger will not satisfy the ‘imminent danger’ exceptiownf.)[Pointer v.
Wilkinson, 502 F.3d 369, 371 n.1 (6th Cir. 200T)hplying that past danger is
insufficient for the imminent-danger exception).

In addition to a temporal requirement, we have explained that the
allegations must be sufficient to allow a court to draw reasonable inferences that
the danger exists. To that end, “distdotrts may deny a prisoner leave to proceed
pursuant to 8 1915(g) when the prisoner's claims of imminent danger are
conclusory or ridiculous, are clearly baseless (i.eedantastic or delusional and
rise to the level of irrational or wholly incredible)Rittner, 290 F. App’x at 798



(internal quotation marks and citations omittess#§ also Taylor, 508 F. App’x at

492 (“Allegations that are conclusorydiculous, or cleayl baseless are also

insufficient for purposs of the imminent-danger exception.”).
Vandiver v. Prison Health Services, Inc., 727 F.3d 580, 585 (6th Cir. 2013). A prisoner’s claim
of imminent danger is subject to the same nqgbieading requirement dkat which applies to
prisoner complaintsid. Consequently, a prisoner must allege facts in the complaint from which
the Court could reasonably condE that the prisoner was undereaisting danger at the time he
filed his complaint, but thprisoner need not affirmatly prove those allegationsd.

Plaintiff alleges that his confined at the Baraga €ectional Facility (AMF) and

is concerned about his safety should a prisahAMF contract the coronavirus known as COVID-
19. Plaintiff states that the MDOC has no plarprotect prisoners from becoming infected by
COVID-19. Plaintiff seeks injuncte relief, as well as damages &ach prisoner infected by the
disease. However, Plaintiff faite allege that angrisoner at AMF has been diagnosed with the

virus. In addition, Plaintiff is housed in level V housing. See

http://mdocweb.state.mi.us/OTIS#&Pprofile.aspx?mdocNumber=1418pT herefore, Plaintiff

undoubtedly has his meals deliveredhis cell, and his contactitiv other prisoners is highly
limited. The mere fact that Plaintiff is currendyprisoner within the MDOC does not mean that
he is at a high risk of contracting COVID-19. &tf, the very nature of &htiff's housing appears
to be a form of social distancin@laintiff has failed to lkege facts showing that he is at any greater
risk of contracting COVID-19 thatihe general public. The Cowdncludes that Plaintiff was not
in imminent danger at the tinfe filed this complaint.
Therefore, § 1915(g) prohibiilaintiff from proceedingn forma pauperis in this

action. Plaintiff has twenty-eigli28) days from the date of entoy this order to pay the entire

civil action filing fee, which is $400.00. When Riaff pays his filing fee, the Court will screen



his complaint as required by 28 U.S.C. § 19154 42 U.S.C. § 1997¢(c). If Plaintiff does not
pay the filing fee within the 28ay period, this case will bdismissed without prejudice, but

Plaintiff will continue tobe responsible for paymieof the $400.00 filing fee.

Dated: April 7, 2020 /sl Janet T. Neff
Janet T. Neff
United States District Judge

SEND REMITTANCES TO TH E FOLLOWING ADDRESS:

Clerk, U.S. District Court
330 Federal Bldg.

202 W. Washington St.
PO Box 698

Marquette, MI 49855

All checks or other forms of payment shall bgayable to “Clerk, U.S. District Court.”



